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NMPUHATBIE COKPALLUEHUA

ATK - ApbuTpaxHbi npoueccyanbHbIn kogekc P

BBC - BegomocTtu BepxosHoro CoeTa, Begomoctn Chesga HapogHbix genytaTtoB n BepxosHoro CoBeTa
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K - MpaxxgaHckmm kogekc PO
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YK - YronosHbilh kogekc P®

YTIK - YronosHo-npoueccyanbHbii kogekc PCOCP

NPEAUCNOBUE

[lna ycnewHon nOAroTOBKM KaapOB COBPEMEHHBLIX HOPUCTOB OLLYyLLAeTca MOTPeBbHOCTb B yyYebHMKax,
KOTOpble, C OQHOW CTOpPOHbI, OoTBeYanu Obl rocygapcTBeHHbIM obpasoBaTternibHbIM CTaHgapTam, a ¢ Apyronm -
6asnpoBanucb Obl Ha anpobupoBaHHbIX Kypcax fekuni M y4yebHO-MeToauyecknx nocobusix, oTpaxanu Obl
HaKOMMEHHbIA  BY30BCKUW MeQdarorMyeckMn OnbIT, MNPOUCXOASAWME B CTpaHe MepemeHbl, Tekyuiee
3aKOHOAATENbCTBO, COLMANbHYIO MPaKTUKY.

VIMeHHO Takue uenu u npecrnegyet AaHHOE M3gaHuWe, B KOTOPOM MpeanpuHATbl MOMbITKU COEAWHUTb
yKka3aHHble TpeboBaHusA. B Hem monyynny npaBoOBYK OLEHKY MOCAedHME MHULMATUBbI HOBOIMO PYKOBOACTBA
CTpaHbl, HarnpaBfiEHHbIE Ha YKpenfieHMe POCCUMCKOW TFOCy4apCTBEHHOCTM, COBEPLUEHCTBOBAHME CTPYKTYpbI
BMacTu, NpMHUUNOB begepannama, MECTHOrO CaMoyrpaBneHust.

Mpepnaraembin  y4eOHUK OCHOBBLIBAETCS Ha Kypcax fekuun u y4ebHO-MeToauveckux nocodusx,
MOArOTOBIIEHHBIX MO PYKOBOACTBOM U € ydactmem aBtopoB B 1993 - 2000 rr. 3Tu Kypchl 1 nocobust BbiaepKanm
HECKOJTbKO U34aHUN, OKa3anucb BOCTPEOOBAHHBIMU YnTaTenem.

C y4yeTOM MHEHUM caMuxX CTYLEHTOB B paboTe nocre KaKgoW rnaBbl CTABATCA KOHKPETHbIE BOMPOCHI U
NPVBOAUTCS CMUCOK PEKOMEHAYEMOW nuTepaTtypbl Ana Gonee yrmybrneHHOro ysCHeHuMs martepuwana, garTcs
CXeMbl, WIIOCTpUpYOLWNe Haubornee BaXHble TEMbl W OTAENbHbIE TEOPETUYECKME MOMOXEHUA. ITUM
006bSACHAETCA OTCYTCTBUE B y4EOHUKE MOACTPOYHOIO Hay4yHOro annapaTta (CHOCOK).

M3gaHue paccuuTaHo rnaBHbIM 0Opa3oM Ha CTYAEHTOB MNEpBbIX KypcoB, MO3TOMY MpU OCBELLEHWM
COOTBETCTBYHOLLMX BONPOCOB aBTOPbl CTPEMUITUCH K MaKCUMaribHOW SICHOCTU M OOXO44YMBOCTU, n3beras B TO xe
BPEMSI 3NIEMEHTOB YMPOLLEHHOCTU B PACKPbITUM KIOYEBBLIX MOHATUIA W KaTEropuih, OPUEHTMPYSCb Ha OaBHO
CYLLIECTBYIOLLME OXMAAHUS OOYyYaloLMXCA MOMYYUTb WCTMHHBIE 3HaHUSI O PONWU TOCyAapCTBEHHO-MPABOBbLIX
WHCTUTYTOB B XW3HWU obLLecTBa.

B nocnegHvne rogbl HEKOTOPBIMW Y4YEHBIMW BHOCATCHA MNpPEnJiIoKeHMs O pasgeneHun oblien Teopuu
rocygapcTsa 1 npaea Ha [BE CaMOCTOSTENbHbIE HAaYKN - TEOPUIO FOCYy4apCcTBa U Teopuio npaea. Cuntaem Takoe
pacyrieHeHe eQuHOro npegMeTa UCKYCCTBEHHbIM U HelenecoobpasHbiM B CUIy OpraHMYecKkor B3auMOCBSI3N U
B3aUMOOOYCIOBMNEHHOCTN MpegnonaraeMbiXx AUCUMMIUH. Hemnb3s npaBWibHO MOHSATb, OCMbICIUTL MPaBO BHE
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rocyaapcTtsa, a rocyaapcTeo - 6e3 npaea, Tak Kak MX MPOUCXOXOEHWe, uctopudeckas MUccUs U PYHKLUM BO
MHOMOM WAEHTUYHbI, OHU UMEIOT OAHMN KOPHU.

BmecTe ¢ Tem aBTOpbl NPUOEPKMBAIOTCA MHEHUSA, COrMAcHO KOTOPOMY MpoBremsl rocyaapcTBa AOMKHbI
paccMaTpuBaTbCA NULlb B TOM Mepe, B Kakon aTo Heobxoaumo Ans 6onee rnyGoKoro NoHUMaHuUs CTyaeHTamu-
IOPUCTaMK CYLLIHOCTU U MpedHa3HavYeHus npasa, ero OeicTBUsA, MOCKOMbKY WUMEHHO C NpaBoM, 3aKoHamu B
nepByto oyepenb CBA3aHa Ux Npogeccus.

Ha copepxaHue yyeBHMKa, TPaKTOBKY €ro OTAEMbHbIX MPOrpamMMHbIX M HOBbLIX TEM OKasanu BhusHWe
Hay4Hble LLKOMbI, CoXuBLUMecs B CapaToOBCKOM rocyaapCTBEHHOM akagemum npaea.

ABTOpbI BblpaXatoT NPU3HATENbHOCTb peLeH3eHTaM ydYebHuKa - AOKTOPY HPUANYECKMX HayK, npodyeccopy
M.H. Map4yeHko 1 gokTopy topuandeckmnx Hayk, npodeccopy C.A. KomapoBy 3a nomoLlb B MOArOTOBKE AAHHOMO
ns3gaHus.

Mnasa 1. MIPEOMET U METOO TEOPUN TOCYOAPCTBA U NMPABA
§ 1. MpeameT Teopum rocyaapcTea 1 npasa

Mpexae Yyem roBopuThL O NPegMeTe HayKku TeopuM rocynapcTea 1M npasa, Heo6xoaMMO XOTS Obl HECKOMNBbKO
CMOB Cka3aTb O TOM, YTO Takoe Hayka 1 YTO ee OTNMnYaeT OT OObIAEHHOIO MO3HAHMS.

Hayka - 31O cdhepa 4ernoBeveckon AeATENnbHOCTWU, B KOTOPOW mpoucxoauT BbipaboTka u ynopsigoyeHue
OOBEKTUBHBIX 3HAHUIA O OEWCTBUTENbHOCTU, a Takke MNPOrHO3MpPOBaHWE Ha WX OCHOBE TEHAEHUMA pasBUTUSA
TEXHUYECKUX, OMOMOrMyYeckux M coumanbHbIX cucTeM. Hayka ecTb ynopsigoyeHHasi COBOKYMHOCTb 3HaHWMM O
Hanbonee CyLleCTBEeHHbIX TMNMpuU3HaKax wu3y4aemMblX ABNEHUN ,EI,GVICTBVITGJ'II:HOCTI/I, 3aKOHOMEpPHOCTAX UX
BO3HWKHOBEHWS, PasBUTUSA U (PYHKLNOHMPOBaHKS.

CnepgoBaTenbHO, HayKka - 3TO He TOMbKO CaMu WCTWHbI (BOCTOBEPHbIE, 0ObEKTMBHbLIE, anpobupoBaHHbIe
3HaHVI$|), HO N OeATEeNbHOCTb NO UX NOCTUXEeHWUIo, cCucTeMmaTm3aunn, a Takke no onTuMmaribHOMy MUCMNoJSib30BaHUIO
Ha npakTuke.

O 3HayeHuM Hayku He pa3 roBopunu Benukne moicnutenu: "Ecnu 6ol Hayka cama no cebe He npuHocuna
HWKaKOWM MpakTU4YecKon Nonb3bl, TO U Torga Henb3s 6bo 6bl Ha3BaTb ee HecrnonesHon, Nuwb Bbl TONBLKO OHa
n3owpsna ym u 3asogurna B Hem nopsigok” (. BakoH); "Hayka - 310 opraHusoBaHHoe 3HaHue" (. CneHcep);
"Hayka - cuna; oHa packpblBaeT OTHOLLEHMS Bellen, ux 3akoHbl n B3ammogencTeua” (A.U. Mepuen); "Hayka
Heobxoamma Hapoay. CTpaHa, koTopasi ee He pasBuBaeT, HEM3DEXHO npesBpawiaeTcs B konoHuwo" (P. XKonmo-
Kropu); "XKn3Hb cTaBuT Lenu Hayke; Hayka oceeluaeT nyTu xu3nn" (H.K. Muxannosckuin) <*>.

<*> BbakoH ®. (1561 - 1626) - aHrnunckun pmrnocod, pogoHavanbHMK aHIMUACKOro Matepunanuama.

MepueH A.W. (1812 - 1870) - poccunckuin peBostoLMoHep, NncaTtens, dunocod.

YKonuo-Kropm @. (1900 - 1958) - cbpaHLy3ckmin U3NK 1 0OLLECTBEHHBIN AeATeENb.

Mwuxannosckuin H.K. (1842 - 1904) - poCCHMIACKUI coLMoror, NyonuumncCT, NMMTEpPaTypPHbIA KPUTUK, HAPOLHMK.

CneHcep I". (1820 - 1903) - aHrAMIACKMIA OUITOCOd M COLMOIIOT.

Kpome Hay4yHOro nosHaHusi CyLeCTBYIOT Takke BHEHay4Hble CNocoObl MOCTUXKEHWUS OENCTBUTENbHOCTM.
Cpeaun HuMx ocoboe MecTo 3aHMMaeT obbigeHHOe no3HaHue. O6a 3TUX BMAa NO3HAHWUS UMET OOLLYO Lenb -
OaTb OOBbEKTMBHO BEpPHOE 3HAHWE O OEWCTBMTEIIbHOCTW, M MO3TOMY OHM OMMPAKTCs Ha Tak Ha3blBaeMblI
3gpaBbi cmbicn. bonee Toro, Hayka kak ocobasi oTpacrnb pauuoHarbHOM YerioBeYECKON AesATeNbHOCTU Mo
NMpoM3BOACTBY HOBOM MWCTMHHOM WHGOPMauMm 00 OKpyXKaloLeM Hac MUpe BO3HMKAET Kak eCTEeCTBEHHOe
nNpodosmKkeHne obblAEHHOro, CTUXUAHO-3MMUPUYECKOrO NpoLiecca No3HaHKS.

OpHako B oTnuume oT 0bObl4EHHOro, Hay4yHOe OCMbICIIEHNE AEWCTBUTENTbHOCTM MMEET Aeno C 0Co0bIM
Habopom OOBLEKTOB peanbHOCTU, HE CBOAUMBIX K 0ObekTam OOblI4EHHOro OnbiTa; UMEET CBOM SA3bIK U TpebyeT
ON9  nccnedoBaHWM  cneumanbHblX  METOAOB, MPUMEMOB, CPEACTB; XapaKTepu3yeTCs CUCTEMHOCTbIO U
obocHoBaHHOCTLO. T. 'ekcnu Tak xapaktepu3oBan 3T pasnuuns: "H Bepro, YTO HayKa eCTb HEeYTO MHOe, Kak
TPEHUPOBAHHBIN U OpPraHM30BaHHbIN 3apaBbii cMbicrl. OHa oTnMyaeTcs OT MocnegHero TOYHO TaK Xe, Kak
BETEpPaH MOXET OTNM4aTbCs OT HEOOYy4YEeHHOro pekpyTa”.

[nsa BCAKOro Hay4yHOro No3HaHus CYLLECTBEHHO HanuymMe TOro, YTO UCCReayeTcs, N TO, Kak nccnegyertcs.
OTBeT Ha BOMpPOC - YTO UccriegyeTcs - pacKpbiBaeT Npupody npeamera Hayku, a OTBET Ha BOMPOC - Kak
NPOBOAMUTCS UCCINEeLOBaHNE - pacKpbiBAeT ee METOA.

Kaxpas Hayka vMMeeT CBOW MNpegMeT WCCnegoBaHusi, MOA4 KOTOPbIM MOHUMAETCS KOHKPETHbIA Kpyr
npobrnem, ndyvyaemasi 4aHHOW HAyKon CTOPOHa OO BEKTMBHON AENCTBUTENBHOCTY.

lMpeoMeT Haykum BaXkHO OTnMyaTb OT ee oObekTa, MoA4 KOTOPbIM MOHMMAaeTCs onpedeneHHasl 4acTb
OKpyXXaloLen YyenoBeka pearbHOCTW, M3yyaemasi MHOrMMMK Haykamu. Kaxgas m3 aTux Hayk umeeT B OObekTe
CBOW MpegMeT, CBOK npobnemartvky. OpyrMmu crnoBamu, NpeaMeT HaykM ecTb TO, YTO OHa TeopeTU4ecku
ocBauMBaeT B onpedeneHHoOM o0bekTe.

[nsa Teopun rocygapcTtea 1 nNpaBa B Ka4ecTBe 00beKTa BbICTYNal0T rocy4apCTBO M NPaBo, KOTOPbIE B TO Xe
BpeEMS MCCneaylTcsd U OPYrMMU HaykamMy (Kak OpUAMYECKMMM, Tak U He topugudeckumm - dunocoduren,
NOMNTONOIMEN, SKOHOMMUKOWM, COLMONOrMEn 1 T.0.).

B kayecTBe npegMeTa Teopuu rocyfapctea M npaBa BbICTyNawT [Ba crneaylowmnx 6roka 06bekTUBHON
OEeNCTBUTENbHOCTH.

1. Hanbonee obwine 3aKkOHOMEPHOCTU BO3HMKHOBEHMUS, pa3BUTUS U (DYHKLUMOHMPOBAHWNS rocygapcTea U
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npaBa. 3akOHOMEPHOCTb eCTb OOBEKTMBHAs, HEOOX0AMMas, CyLLECTBEHHAs, YCTOMYMBAsA, NOBTOPSIIOLLASCA CBA3b
obuero xapakrepa mexay onpegeneHHbiMn sienenusimun. OTcioga NpegMeToM Teopum rocygapcTBa M npaea
OyayT BbICTYNaTb OCHOBHbIE FOCY4apCTBEHHO-NPABOBbIE 3aKOHOMEPHOCTN, @ MUMEHHO:

BO3HWKHOBEHWE rOCyapcTBa U Npaga;

CMeHa UX UCTOPUYECKUX TUMOB;

pasBUTME UX CYLLLHOCTY;

3BonouUMsa hopM rocyaapcTsa v npaea;

NMOCTPOEHME CUCTEMbI OPraHOB rocyAapcTBa U CUCTEMbI MPaBa;

ocyLecTBneHve OyHKUUA rocygapctea U Npaea;

NpeLenbl perynvpyoLLLero BO3OeNCTBUSI rocydapcTea M npaea Ha obLeCTBEHHbIE OTHOLLEHUS;

pacLuMpeHmne n oboralleHne npae JIMYHOCTU U YCUINEHWE UX 3aLLUTDI;

yKpenneHme NpUHLUMNOB 4EMOKPATUN, 3aKOHHOCTM M NPaBoMNopsaKa;

pa3BuUTME NMPABOCO3HAHMSA U MPaABOBOW KyNbTypbl rpaXgaH, AOMMKHOCTHBIX WL, BCEro obLecTsa;

cobnofeHne, UCNONHEHME, UCMONb30BaHUE 1 NPUMEHEHNE HOPM NpPaBa;

pa3BUTHE IOPULMNHECKON HAyKN TEOPWUM FTOCYLapcTBa M Npaea.

WccnenoBaHve npegmeTa Teopuu rocydapcTBa M MpaBa npeanonaraeT XapaKTepucTuKy rocyaapcTsa u
npaBa kak B CTaTuKe, Tak U B ANHAMUKe, aHann3 B3aMMOCBSI3el JaHHbLIX UHCTUTYTOB C APYrMMK coLManbHbIMU
SABNEHUSIMMU.

K ToMy e crnoBocoyveTaHune "Hambonee obLive 3aKOHOMEPHOCTU" O3HAYaeT, YTO AaHHas Hayka usyyaeT
BO3HWKHOBEHWE, pa3BuTNE U PYHKLMOHNPOBaHME He KOHKPETHOro rocyaapcTea 1 npaea, a rocy4apCcTBEHHOCTHU U
npasa BooOLLe, T.e. Mx Hanbonee obLLMe NpU3HaKK, NPUCyLLNE rocyaapcTsy M nNpasy noboro obwectsa. Teopus
rocyaapcTea v npaBsa usdyyaeT B 0600LLEeHHOM Buae BCe rocygapcTsa U BCe NpaBOBble CUCTEMbI, HE3aBUCKMO OT
MX BPEMEHHbIX M MPOCTPAHCTBEHHbLIX XapakTepuCTUK. [MO3TOMYy B HEW CKOHLEHTPUPOBaHbl CyLLEeCTBEHHbIE
AOCTWXKeHNA Haquon MbICITKM O rocygapctBe U MnpaBe, BCe TeOpeTU4eCKM 3Ha4YMmoe O OaHHbIX coumnalrbHbIX
MHCTUTYTaX.

2. CncteMa OCHOBHbIX MOHATUA IOPUCTIPYAEHLMN, KOTOPble MNPOHU3bIBAOT BCE OpUAMYECKUE HayKu.
Cneunduka npegMeTa TeOpuU rocygapcTsa WM npaBa 3akfiovyaeTcs B TOM, YTO Teopusl rocygapctea M npasa
paspabaTtbiBaeT CUCTEMY MOHATMI He TOMbKO Ans "cebsa", HO U Onda Bcen tpucnpygeHumn, BbICTynas CBOEro
poaa ee a3bykon, byHaameHToM. K Takmm NOHATUAM MOXHO OTHECTW: MPaBo, UCTOYHMKW NpaBa, NPaBOBbIE aKTbl,
HOpMa npaea, MHCTUTYT, OTpacib Npasa, cMcTemMa npasa U cMcTema 3akoHo4aTenbCTBa, MPaBOBble OTHOLUEHUS,
CyOBbEKT M OObEKT MpaBa, NPaBOCNOCOOHOCTbL M OeecnocoBHOCTb, opUANYECKUn hakT, NPaBOTBOPYECTBO U
3aKOHOTBOPYECTBO, MPUMEHEHNE U TONKOBaHME Npasa, puandeckne Konnumauu, npobensl B 3aKoHOA4ATENbLCTBE,
lopuanyeckas npakTuka, npaBoHapyLleHne, 3akOHHOCTb M MPaBonopsaoK, CyObekTUBHbIE NpaBa U 06s3aHHOCTY,
003BONEHNS W 3anpeThbl, topugudeckass OTBETCTBEHHOCTb WM Haka3aHue, MNpaBoBble MbroTbl W MOOLLPEHWS,
npaBoBble MPUBUMEMMN U  UMMYHWUTETbI, MPaBOBble CTUMYIbl W OrPaHUYEHUS, MEXaHu3M NpPaBOBOro
perynnpoBaHus U MexaHu3m NpaBoOBOro BO3OENCTBUSA, MPABOBON PEXMM, NpaBoBas NonvTuka u T.4.

CobcTBEHHO, Kakgas Hayka co3gaeT M MCNonb3yeT CBOM MOHATWUS, NO3BONAlWMe en no3HaBaTb
nccnegyembin 06bekT. OHM cnykaT dOPMOIM OTPaXKEHMS MMpa B MbILWIIEHUKN, C UX MOMOLLBLIO JHOAM NO3HAKT
CYLIHOCTb sIBMIEHMM M npoueccoB, o606walnT nx Hambonee BaXHble MpU3HAKM M CTOpPOHblI. MHoroobpasue
SIBNEHUN MOPOXAAEeT M MHOXECTBO MOHATWUIA, KOTOpble AalT BO3MOXHOCTb WX OMUCaHWUs, onpedeneHvs u
aHanwuaa.

Kpome TOro, B Hayke 4acTo MCMOMb3yloT Takue crnoea, kak "TepmuH" n "kateropusa". Ecniv nog nepebiv
MOHMMAaEeTCH CNOBO UMW CNOBOCOYETaHME, TOYHO ODO3HavaroLlee KOHKpeTHOe MOoHATWE, TO MOA KaTteropven -
Hambornee obLiee, NpegensHO WMpokoe, yHaameHTanbHoe, obobuatollee noHATNE, uKcHpytolee Hambornee
CYLLLECTBEHHbIE NPU3HAKN ABMEHUA LENCTBUTENBHOCTH.

OcobeHHOCTBI0O MpegMeTa Teopuu rocygapcTBa M MpaBa sBNSAETCS M TO, YTO rOCyAapcTBO WM MpaBo
NCCreayoTCs BO B3aMMOCBS3M, KaK AONOMHSIOLWMNE OPYr Apyra coumarnbHble MHCTUTYThI.

§ 2. CTtpykTypa Teopum rocygapcrsa 1 npasa

Teopusas rocygapctBa M npaeBa - 9TO eAvHas Hayka, fawouwas oboblieHHoe npeacTtaBneHve o
rocygapCTBEHHO-MPABOBOM AeNcTBMTENbHOCTU. CTPyKTypa OaHHOM Hayku COCTOMT M3 OBYX KPYMHbIX Gnokos
(3nemeHTOB):

TEeopumM rocygapcrea;

Teopun npasa.

BmecTte ¢ TeM ecTb M HekoTopble 00LWue npobnembl, MMerLWure 3HaveHne aAnsg obeux 3TUX 4vacTen
(BOMpPOCHI NX MPOUCXOXOEHWS, Pa3BUTUSA, METOLOMNOMMM, TUMOSTOMMX, NOAXOA0B K CYLLIHOCTU U T.4.).

B HayyHOW nuTepaTtype, OOHaKoO, BbICKa3aHO MHEHWE, COrfacHO KOTOPOMY WAesi Hepas3pbiBHOW CBA3M
rocygapcTea M npaea OrpaHU4MBaET NPeAMETHYH obnacTb Teopun rocyaapcTBa U npaBa 3akOHOMEPHOCTAMM,
obwumn gns rocygapcTtea u npaea. B pesynbTate "coOCTBEHHblIE 3aKOHOMEPHOCTWU MpaBa, KOpPeHALMecs B
0OOLLEeCTBEHHON CUCTEME, OTOLIMM Ha 3adHWM MfaH, a B3auMOCBA3b MeXZy rocygapCTBOM M MpaBOM cTana
TPaKTOBaTbCS, MPU BCEX CYLLECTBYIOLUMX OrFOBOPKAX, Kak MPUYMHHO-CIIEACTBEHHAA 3aBMCMMOCTb NpaBa OT
rocygapctea” (B.A. Koanos). [NoguepkuBaeTcsa Takke, YTO 3TO BeAEeT K MPUOPUTETY rOCYy4apCTBEHHOW BNacTu
Ha4 NpaBOM, COLManbHOW CNpaBedSIMBOCTbIO, HPABCTBEHHbIMU MpUHUMNAMK. [M03TOMY HEKOTOpbIE HOPUCTHI
npegnaratT oTka3aTbCs OT 00beAUHEHUS TEOPUM FrOCyAapcTBa M NpaBa B cOcTaBe obLLEN TEOpUM U BbIAENUTb
TEOPUI0 NpaBa B CaMOCTOATENbHYI0 HayKy CO CBOUM NPeaMETOM.
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[ymaeTcs, 4To aBTOPbl NOAOOHON TOYKM 3PEHUsT 30eCb HE COBCEM MnpaBbl. [leno He TONbKO B camon naee
HepaspbIBHOM CBSA3M rocydapcTBa M npaea. JTo, B MpUHUMME, akcuoma. [1eno B nNpaBOMOHUMAaHWMM, KOTOpOe
Henb3s LOBOAUTb 4O STATUCTCKOrO YPOBHSA <*>, HEnb3sA ONpeaenaTe NpaBO TOMbKO Kak CPeACTBO (MHCTPYMEHT)
rocy1apCTBEHHOrO YrpaBneHus, He crielyeT XXeCTKO CBA3bIBaTb €ro TONbKO ¢ rocyaapcTeoMm. lMpaBo - cpeacTso
COLManbHOro ynpaereHusi, metoL,ee COOCTBEHHYHO KYNbTYPHYIO LLEHHOCTb U rny6boKne KOpHM B OOLLECTBEHHbIX
coumanbHbIX OTHOLLIEHUSIX (TO MOXET MPOSABNATLCA B pechepeHayMax, BCeEHapoaHbIX 00CYyXOEHMSAX, BO BIUSHUN
n3buparernen Ha 3akoHodaTeNbHbIE OpraHbl, y4acTun rpaxaaH B rocyAapCTBEHHOM YNpaBieHun 1 T.1.).

<*> 3Q1atu3m (oT dpaHy. Etat - rocyaapcteo) - HanpaBneHne o6LECTBEHHON MbICIN, paccMaTpuBatoLlee
rocyapCTBO Kak BbICLUMIA pe3ynbTaT, LeNb CoLnanbHOro passuTtung.

Mpu BCEl B3aMMO3aBMCMMOCTU FrOCcydapcTBa WM MpaBa nocregHee Bcerga AOMKHO ObiTb "OTKpbITO" ansi
yenoBeka, pasnUuYHbIX CoUManbHbIX  rpynn, krnaccoB, obuwectBa B uenoM. MWHbiMi  crioBamu,
B3anMMOOOYCIOBMNEHHOCTb NpaBa C O4HUMW COLManbHbIMU MHCTUTYTaMK BOBCE HE UCKITOHAET ero B3aMMOCBSA3M C
OpYyrMMW, 4TO npegnonaraeT paccMOTpeHue npaBa B 6Gonee aBTOHOMHOM nnaHe. K ToMy e, uvccnepysi
Npob6reMbl rocyfapCTBEHHOCTU, Mbl TEM caMbiM B GornbLuen Mepe nocturaemM 1 camo npaeo. OgHo 6e3 apyroro,
Kak M3BECTHO, CyLLecTBOBaTb He MOXeT. BOT noyemy Teoputo npaBa HET HEOOXOAMMOCTW OTpbIBaTb OT TEOPUU
rocygapcTsa.

Teopust rocygapcTea 1 npaBa MOXET BbICTyNaTb U B hopMe Hayku, 1 B oopme y4ebHON gucumninHbl. Mx
HeobGXxoaAMMO oTnuyaTb Apyr oT Apyra. YyebHas gucumninHa OCHOBLIBAETCSl HA Hayke, NMpu3BaHa AOBOAUTL A0
obyyaeMbix Kak B pamKax camoro y4eOHOro npouecca, Tak M MpyM MOMOLUM OnpederieHHbIX MEeTOAUK YXKe
0o6bITble HayKoW M NPOBEPEHHbIE MPaKTUKON 3HaHUS. Teopusi rocygapcTBa M npaBa Kak yvyebHas avcumnnunHa
npeacraenaeT cobon cuctemy HeoOxooMMon Ans NMOArOoTOBKM CNeuManmncToB MHOpMauuKn, COOTBETCTBYHOLLEN
KOHKpeTHOMN y4ebHon nporpamme.

Teopwus rocygapcTea 1 Npaea B Neprop, CBoero ctaHoBnenus (koHel XVI B.) HasbiBanach "sHumknoneamnemn
npaea", "sHuuknoneguen 3akoHoBedeHust". OHa ucnbiTana Ha cebe BnuaHWe ugen Apuctotens, [naTtoHa,
CokpaTa, I'. poums, T. o66ca, k. Jlokka, XK. Pycco, W.J1. MoHTeckbe, .B.®. lerena, W. Kanta, A.H.
Paguwesa, K. A. HesonnHa, M.A. bakyHuHa, K. Mapkca, ®. SHrenbca, .B. lNnexaHosa, B.W. JleHnHa n gpyrmx
MbICIMTENEeNn, onpeaensiBLIMX BEKTOP ee pasBuTUs.

B Poccun gaHHas Hayka ctana npenogasatbcs B MockoBckom yHuBepcuteTe B XVIII B. CoBpemeHHoe
HaMMeHoBaHWe oOHa nonyyuna B KoHue XIX B. Kak pe3ynbTaT OCMbICIIEHUS YYEHbIMW HepaspbiBHOCTU
rocyaapctea 1 npaBa. Cpeau [OOPEBOMIOUMOHHBIX MPEACTaBUTENEN PYCCKOM  HOPUANYECKON  HayKw,
3aHMMaBLLMXCA TeOpMEn rocygapctea u npaea, MoxHoO Bbligenutb C.A. Mypomuesa, M.M. Kosanesckoro, H.M.
KopkyHoBa, .®. LlepweHeBnya, O.N. KadyeHosckoro, B.H. YnuyepuHa, B.A. Kuctakosckoro, E.H. Tpy6eLkoro,
JI.W. NMeTtpaxnukoro, A.H. XBoctoea, /.B. NecceHa, 1.A. CopoknHa n MHOIMX gpyrux.

§ 3. PyHKLMYM TeopuM rocygapcTea n npaBsa

DyHKUMM Teopum rocygapcTea M npaBa NpeacTaBnsitoT cOO0M OCHOBHbIE HaMpaBreHus OeNcTBUst 4aHHON
Haykn, HeobxoauMmble ONS pelweHust CTosWMX nepen Hew uenenm u 3agad. OyHKUMKM XapaKTepusyrT ee
TEOpETUYECKOE M NPaKTUYecKoe 3HayYeHme A5 NporpeccmMBHOro NnpeobpasoBaHns 06LLECTBEHHON KU3HMU.

OO6blYHO  BbIOENAOT  OHTOMOTMMYECKYI,  FHOCEOMOrMYECKyHo,  3BPUCTUYECKYHD,  MPOrHOCTUYECKYHO,
METOAOMOrMYECKYI0, NAEONOrMYECKYI0 N OPraHM3auUMOHHO-NPUKNaaHY YHKLNN.

C nomoLLbo OHTONOrMYEecKon PyHKUUKM (OHTOMOrMSA - y4yeHne o ObITMKM) Teopus rocygapctea M npasa
MO3HaeT CyTb roCygapCTBEHHO-MPABOBbLIX SBIEHWUIA, OTBEYaET Ha BOMPOChHI, YTO €CTb rOCY4apCTBO U NpaBo, Kak 1
noYemy OHW BO3HMKAIOT U AEWCTBYIOT M T.M.

"Hoceonornyeckas yHKUMSA (THOCEONorms - Teopusi MO3HaHUA) TeopMn rocygapcTea M npaBa COCTOUT B
BblpabOTKE Hay4HbIX KOHLEMNUWA, OOKTPUH, MPaBOBbIX MOHSATUNA, KaTeropui, a Takke MpuMemMoB M Crnocobos,
MOMOraloLLMX HAyYHOMY MO3HaHWUIO0 rocydapcTea 1 npasa.

C nomoLLbio 3BPUCTUHECKON (OYHKLMM (3BPUCTMKA - NCKYCCTBO HaXOXAEHUS UCTUHBI) TEOPUS rocyaapcTea
1 NpaBa OTKPbIBAET HOBbIE 3aKOHOMEPHOCTU B Pa3BUTWUM rOCYAapPCTBEHHO-NMPABOBbLIX MHCTUTYTOB, B YaCTHOCTU B
YCITOBUSX COBPEMEHHBIX PbIHOYHBIX PECOPM.

MporHocTuyeckas OyHKUNS TeOpUM rocydapcTBa WM npaBa MpOoSIBASETCH B NPeABUAEHUU TEX WM UHbIX
U3MEHeHNA B rocyapCTBEHHO-MPaBOBOM [OEWCTBUTENbHOCTW, B oOnpeferneHun TeHOeHUun pasBuTus
rocygapCTBEHHO-MPaBOBOW XW3HW, B BbIABWXKEHUM rTMNoTe3 06 mnx Oyayuiem.

Bbyoyun dyHoameHTanbHOW HaykoW, Teopwus rocyaapcTBa M npaBa BbINOMHAET U MEeTOLONOrMYEeCcKyo
OYHKUMIO, T.e. CO34aeT CUCTEMY MOHATUI U KAaTEropui, MPUMEHSIOLLYHOCS BO BCEX WHbBIX HPUOUNYECKUX HayKax,
MMEIOLLYIO CYLLIECTBEHHOE, OCHOBOMOMaratoLLee 3Ha4eHne Ans pUCnpyaeHLmMn B LIENOoMm.

OcyuectBnss mgeonormdeckyto yHKUMIO, Teopus rocygapcTea M npaea MNpyMBOAWUT B CUCTEMY MAEMN U
B3rNs4bl O rocyAapcTBe W npaBe, BO3LENCTBYET HEMOCPEOCTBEHHO HA CO3HaHME CYOBLEKTOB M coumarnbHyHo
YKM3Hb KaK BaXXHENLLMIA nOeoriorm4eckmi dakrop.

OpraHu3aumoHHo-NpuknagHas QyHKUUs TEOPUM rocydapcTBa U npaBa NpPOsiBNSETCA B Npeobpas3oBaHuu,
pedOpMUPOBaHMN TOCYLApPCTBEHHO-NPABOBOWM >XU3HW, B pa3paboTke pekoMeHAauuMn W MpeasiokeHun no
PELLEHNIO aKTyarbHbIX MNpOGMeM rocyaapCTBEHHO-NPABOBOIO CTPOMTENbLCTBA, B ODecnevyeHnn Hay4yHOCTH
rocy4apCTBEHHOIO ynpaBneHns U MPaBOBOro perynMpoBaHusl.

Bce HasBaHHble OYHKUMM TEOpMM rocydapcTBa U NpaBa B3aMMOCBSI3aHbl Mexay cobon u MoryT gatb
MO3UTUBHBIN pe3yrnbTarT, Nyb Oyayyn B3ATEIMU B ONPesesieHHOM COYeTaHn1, KOMIIeKce.
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Teopwﬂ rocyoapctBa W npaBa BbIMOJIHAET YKa3aHHbIe (byHKHMM NnpUMEHNTEeNbHO K npeamerty
ncecnenoBaHud, onmpasacb B TOM HUCTE Ha AaHHble 4PYyruX pngndecknx U Heropnanveckmx Hayk.

§ 4. Cuctema meTogoB Teopum rocyaapcTBa U npaBa

OcobBeHHOCTM HayKku Teopuy rocyaapcTea 1 NpaBa BblPaXaloTCA He TOMbKO B ee NpeaMeTe, HO U B MeTofe.
lMosToMy nocrne BbIACHEHUS TOro, YTO SBNAETCA NpPeaMEeTOM W3y4eHWs, HeobGXOoAMMO pPacCMOTPeTb, Kak
n3yyaloTcH rocyaapcTso 1 nNpaso.

Moa MeTodoM Hayku NMOHMMaeTCH COBOKYMHOCTb MPUEMOB, CPEACTB, MPUHLMNOB U NPasun, ¢ NOMOLLLIO
KOTOpbIX ODOy4aloLuiics NocTUraeT npeameT, noryyaeT HOBble 3HaHuA. MeTon - 3TO MoaxoA K M3yvaembiM
ABNEHUAM, nNpegMeTam M npoueccam, NiaHOMEPHbLIA NyTb HAy4YHOro MO3HaHWS U YCTaHOBNEHUs UCTUHbL. Kak
OTMETUN aHMUNCKUA NcTopmk n coumornor . Boknb, "BO BCEX BbICLUMX OTPaChsX 3HaHWs camylo OOonblLuUyo
TPYAHOCTb NPEACTaBNsAeT He OTKpbITME DaKTOB, a OTKPbITUE BEPHOro MeToAa, COrfacHO KOTOPOMY 3aKOHbI U
dakTbl MOryT 6bITb YyCTaHOBMNEHDI".

YueHne xe o cammx MeTogax, o6 ux knaccuukaumn n 3PdEKTUBHOM NPUMEHEHUN, TEOPETUYECKOE
060CHOBaHME UCMONb3yEMbIX B HAayKe METOO0B MO3HaHWUS OKpyXatoLuen OeACTBUTENbHOCTU NPUHATO Ha3blBaTb
meTogonoruen. TepMuH "Metogonorns” cknafablBaeTcs M3 ABYX rpeveckmx crnos: "meton” (MyTb K Yemy-nmbo) u
"noroc" (Hayka, y4yeHue). Takum obpas3om, AOCMOBHO "meTogonorus" - yyeHne o MeTogax Mno3HaHusl. TepMuH
"mMeTogonorusi" o6o3HavaeT CUCTEMY BCEX TEX METOAOB, KOTOPbIE NMPUMEHSAOTCA AaHHOW HayKOW.

Bce wmHoroobpasne meTtogoB TeopuuM rocygapctBa M MpaBa B 3aBUCMMOCTM  OT  CTEMEHUM UX
pacnpoCcTPaHEHHOCTM MOXHO PacnonoOXuTb B CreayHoLWyo cuctemy (CM. cxemy 1).

Cxema 1
CHCTEMA
METOIOOB TEOPUNM T'OCYIAPCTBA
" TIPABA
/ / \
/ / \
/ / \ \
\/ \/ \/ \/
Bceobuue ObueHay4dHBE YacTHOHAYUHEE YacTHONIPaBOBHE
(dumocodckme) MeTOmbl Me T OOkl Me T OOkl Me T OOkl
/ \ / N\ / AN / \
/ \ / AREAN / AN /
\/ \/ \/ AREAN \/ \ \/
AREAN \
MeTapmsuka InanexkTrKa AHanms N\ CoumMoJIoTrm— CpaBHUTEIBHO-
/ 0\ YyeCKUM IpPaBOBOM
/\ / \ /
/ \ / \ /
\/ \/ \/ \ \/ \
[ 1 [ 1 1 / 1
1
|MaTepmanMCTm—| |MneanMCTm—| |CMHTe3| / |CTaTMCTMHeCKMﬁ| /
dopMaJIbHO—
yeckasd | | yeckad | L1 v
mpmnmqecxmﬁ|
| | | /
| |
/ \ /
/ \ /
\/ \/ \/ \/
CyOBeKTUBHEIM OB BEKTUBHEIM CuCTEeMHBI KubepHeTHue CcKUM
UIeajansMm UIeajansMm IOOXOm
n Opyrue n Opyrue

1) Bceoblime Metodbl - 3TO OUMOCOGCKME, MUPOBO33PEHYECKME MOAXOAbl, Bblpaalolime Havbornee
YHMBEpcarnbHble MPUHUMNBLI MblluneHus. Cpeau BCeobOLMX BbIOAENSAT MeTaduaunky (paccmaTpuyBaloLLyto
rocygapcTBO U NMpaBo Kak BeYHble N HEM3MEHHbIE UHCTUTYThI, rNy6OKO He CBSA3aHHble APYr C APYroM U C UHbIMU
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0OLECTBEHHLIMU SIBNEHUAMMN) U ANANEKTUKY (MaTepuanmcTMyYeckyto U MOeanmcTUYeckyto; NocnenHsis, B CBOH
odepenb, MOXET BbICTYNaTh kKak 0O bLEKTUBHbIA NMNMOO CyObeKTMBHLIN naeanmam). Tak, MPUYMHbI BOSHUKHOBEHMWS U
caM bakT cyLlecTBOBaHUS rocygapcTBa M npaBa OOBLEKTUBHBLIN MAEANU3M CBA3bIBAET C OOXXECTBEHHON CUITON
Moo obBLEKTUMBHLIM pa3yMOM; CYOBLEKTUBHbLIN uaeannaM - C CO3HaAHMEM YeroBEKa, C COrfacoBaHMEM BOIM
nogen (OOroBopoM); mMaTtepuanucTMdeckasl e Ouanektvka - C couuanbHO-3KOHOMUYECKMMU U3MEHEHUSMU B
obuecTBe (MOSBNEHMEM YACTHOW CODCTBEHHOCTU 1 pa3geneHneM obLiecTBa Ha aHTaroHucTuyeckue knaccol). C
no3nuun maTepuanuncTM4eckon [[uanekTuku Bcsikoe sBreHMe (B TOM 4ucle T[OCyAapcTBO WM MpaBo)
paccMaTpuMBaeTCsl B pPasBUTUM, B KOHKPETHOW MWCTOPUYECKOM OOCTaHOBKE M BO B3aUMOCBS3W C OPYrUMu
SABNEHUSIMMU.

2) O6uieHay4Hble MeToabl - 3TO MNpUEMbl, KOTOpble He OXBaTbiBalOT BCE HAyyHOe MoO3HaHue, a
NPUMEHSIIOTCA NULWb Ha OTAENbHbIX ero artanax, B OTnn4ne oT Bceoblmx mMeTomdoB. K umcny obuieHay4HbIx
METOAOB OTHOCAT: aHanu3, CUHTE3, CUCTEMHbIN W (YHKUMOHANbLHLIA MOAXOAbl, METO4 COuMarnbHOro
3KCrnepuMeHTa.

AHanua o3Ha4aeT YCINOBHOE pa3geneHne CroXHOro rocy4apCTBEHHO-MPABOBOrO SIBIEHUS HA OTAENbHbIE
yacTu. Tak, MHOrMe KaTeropum Teopun rocyaapctea 1 npaesa hopMUpyOTCs NYyTEM PacKpbITUS NX CYLLLECTBEHHbIX
NpW3HaKoB, CBOWCTB, Ka4eCTB.

CwvHTes, HanpoTuB, npeanonaraeT U3yyYyeHue siIBNEeHWUst MyTem YCrOBHOMO 06befuHEHMSI ero COCTaBHbIX
yacTel. AHanu3 U CMHTE3, Kak NpaBuIio, NPUMEHSIIOTCA B eOUHCTBE.

CuCTEMHbIN NOAXOA OPUEHTUPYET Ha packpbiTUE LIeNOCTHOCTU 0O6beKTa, Ha BhbISIBIIEHNE MHOrO06pasHbIX
TUMNOB CBsI3el B HEeM. OTOT MEeTOA AaeT BO3MOXHOCTb paccMaTtpuBaTb B KadeCTBe CUCTEMHbLIX 06pa3oBaHuMi
rocygapCTBEHHLIN annapaTt, MOMUTUYECKYD W MPaBOBYK CUCTEMY, HOPMbl MpaBa, NpPaBOBble OTHOLLUEHUS,
npaBoHapyLLIEHUS, MPaBONoOPSA0K M T.M.

PyHKUMOHANbHBLIN NOAXO0L OPUEHTUPYET Ha BbiiICHEHWE (DOPM BO3LENCTBUSA OQHUX COLMAnbHbIX SBAEHWN
Ha gpyrve. OTOT MeToq AaeT BO3MOXHOCTb NO3HaTh (OYHKLMM rocyaapcTea U OTAENbHbIX ero OpraHoB, OYHKLUK
npaea u ero cneunduyecknx HopM, yHKLMK NPaBOCO3HAHNS, OPUONYECKO OTBETCTBEHHOCTU, MPaBOBbLIX NbroT
N NOOLLPEHUI, NPaBOBLIX NPUBUIErUIA N UMMYHUTETOB, MPaBOBbLIX CTUMYIIOB U OrpaHUYeHU 1 T.4,.

MeTon coumanbHOro 3KCrepuMeHTa CBsi3aH C MPOBEPKOWM TOrO UMM MHOMO MpOEeKTa PeLUeHust C Lenbto
npegoTBpaTUTb yuwepd OT OWMOOYHLIX BapuMaHTOB MPaBOBOrO perynvpoBaHusi. B kayecTBe NpUMeEpPOB MOXHO
Ha3BaTb 9KCMEPUMEHTbI MO BBEOEHWI0 B OeBATU permoHax Poccuiickon ®epepauun CygoB MPUCHXKHBIX, MO
opraHu3aumMmM B psge MyHuUMnanbHbIX 006pas3oBaHUi oxpaHbl OBLEeCTBEHHOro nopsgka opraHamu MeCcTHOro
camMoynpaBsreHus 1 T.4.

3. YacTHOHay4Hble MeTodbl - 3TO MPUEMbl, KOTOPble BbICTYNalT CNEACTBUEM YCBOEHUS TEOopuen
rocygapctea M MpaBa HayYHbIX [OOCTUXKEHUA KOHKPETHbIX (YaCTHbIX) TEXHUYECKUX, €eCTECTBEHHbIX W
ryMaHuTapHbix Hayk. K HUM OTHOCAT KOHKPETHO-COLMOSIONMYECKUA, CTaTUCTUYECKUA, KUOEPHETUYECKUN,
MaTeMaTU4YecKUn 1 T.4.

CoumonornyeckMn MeToq No3BoNnseT C MOMOLLbI0 aHKETUPOBAHWUS, WHTEPBbLIOMPOBaHWS, HabnogeHus u
OpYrMx NpMeMoB MOMy4YnTb OaHHble O PaKTMYECKOM NoBeAeHMM CyOBHEKTOB B rOCyAapCTBEHHO-MPaBoBOM cdepe.
OH ucnonb3yeTtca Ans onpeneneHns 3dEKTUBHOCTU BO3OENCTBUSI TOCYOapCTBEHHO-NPABOBLIX CTPYKTYP Ha
oOLeCcTBEHHbIE OTHOLUEHMS, BbISIBAEHMS NPOTMBOPEYMI MeXAdy 3akoHOZ4aTenbCTBOM W MnoTpebHOoCTAMM
coumanbHoro passutus. [lyTem, Hanpumep, nNpPOBEAEHMS COUMONIOTMYECKMX WCCMedoBaHu  genarTcs
COOTBETCTBYIOLLME BbIBOAblI O Xapaktepe W pe3ynbTaTMBHOCTM MPOBOAMMOMN BFacTHbIMU  CTPYKTYypamm
rocygapcrsa npaBoBOW MOSTUTUKMN.

Cratuctnyeckmn meToq MO3BOMSET MOMyYUTb KOMMYECTBEHHbIE MoKas3aTenu TexX WM UHbIX MacCOBbIX
MOBTOPSIIOLLMXCH FOCYAapCTBEHHO-NPABOBLIX SBMIEHMN, TakUX, KaK MpaBOHapyLUEHWs, lopuandecKkas npakTvka,
OEeSATenbHOCTb FOCYAApCTBEHHbIX OpraHoB M T.n. CTatucrtudeckue WUCCregoBaHUSA CKNaabiBalTCA U3 Tpex
cTagun: cbop ctaTUCTUYECKOro matepuana, cBegeHue ero K equHoMy kputeputo n obpabotka. lNepsasa ctagmsa
NCCrefoBaHMA CBOOUTCA K pPerucTpauum eOuHWYHBIX — SIBMEHWMNW, WMEILWNX FocyaapCTBEHHO-MPaBOBYIO
3Ha4YMMOCTb. Ha BTOpON cTagum aTu BNeHus KrnaccudmumpyroTcsa No onpeaeneHHbIM Npu3Hakam, B 3akrnoyeHme
JenarTcs OLEHOYHbIe BbIBOAbI OTHOCUTENBHO PyOPMLIMPOBAHHBIX ABIEHWUN.

Hanpumep, ocylecTBNAeTCs KONMMYECTBEHHbIA YYeT COBEPLUEHHbIX 3a OMNpederieHHbIN nepuog BpeMeHU
npaBoHAapPYLIEHUA. 3aTeM OHM KITacCUULIMPYIOTCS MO CBOEMY cofepXaHuto. M HakoHew, AenaeTcs BbiBOA O TOM,
Kakme M3 HUX MMEKT TEHOEHUMIO K POCTY, a KakMe - K COKpalleHuto. Ha ocHoBe MOyyYeHHOW CTaTUCTUYECKOW
MHGOpMaLMM NPOBOAUTCS HAYYHbIA MOUCK NPUYUH, MOPOXAALNX YKa3aHHbIE TEHAEHLMN.

KnubepHeTnyecknin mMetog - 3TO MpPUEM, MO3BOMSIOWNA C MOMOLLBD CUCTEMbI MOHSITUM, 3aKOHOB WU
TEXHUYECKUX CPEACTB KMOEPHETMKM MO3HATb rOCYAapCTBEHHO-NMPABOBLIE ABMEHUS. BO3MOXHOCTN KMOEPHETUKM
He CBOAATCA NUWb K BO3MOXHOCTSIM €€ TEeXHUYECKMX CpencTB (KOMMbiTepoB M T.M.). nybxe nosHaTtb
rocygapCTBEHHO-MPABOBbIE 3aKOHOMEPHOCTM MOXHO W MpU COAEWCTBUM CUCTEMBI €€ MOHATUA (ynpaBneHue,
MHdopMauns, 4BONYHOCTbL MHpopMauum, npsimas n obpaTtHas CBsA3b, ONTMMANIbHOCTb U Ap.) U TEOPETUYECKMX
naewn (3akoH Heobxogumoro pasHoobpasus u T.n.).

MaTtemaTnyeckuin MeTod - 9TO COBOKYMHOCTb MPUEMOB  OMEPUMPOBAHWS C  KONMYECTBEHHBLIMU
xapaktepuctukamu. Ewe M. KaHT 3ameTun, 4To B "KaXXOOM 3HaHUW CTOSIbKO MCTWUHBI, CKOSIbkO MaTemMaTtuku". B
HacTosiLLlee Bpems MaTemaTudeckme MeToAbl MPUMEHSIIOTCA He TOMbKO B KPUMWHANMUCTUKE wnu cygebHown
3KCMepTM3e, HO N MpU KBanMdUKaUUM NPEecTyniieHni, U B NPaBOTBOPYECTBE, U B ApYyrMx cdepax npaBoBON
OENCTBUTENBHOCTY 1 T.M.

4. MoxHOo BbiAENUTL OBa MeTOoAda, KOTOpble OTHOCATCA K YacTHOMPAaBOBbLIM, SBMSAOLWMMCA Cyry6o
IOPUANYECKUMU: OPMarbHO-HOPUANYECKUA 1 CPaBHUTENBHO-NPABOBOMN.
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dopmanbHO-IOpPUANYECKMI MEeToA, NO3BOMSAET OonpefensTb lopuanyeckue MOHATUA (Hanpumep, Takue
cneumanbHble OpUaNYECKUE TEPMUWHbl, KakK CyLLeCTBEHHbI Bpen, lopuauveckoe NuUo, TSKKMe TerecHble
NnoBpexaeHus, cMaryaroLLme BuHy ob6CcToATenbCcTBa M T.4.), BbIABMAATL UX MPU3HAKKU, MPOBOAUTL Kraccudukaumio,
TONKOBaTb CoAepXaHue MpaBoOBbIX NpeanucaHvun n T.n. Ero cneumduryeckon 4yepton siBNSETCs OTBReYeHue oT
CYLLHOCTHbIX CTOPOH NpaBa. 3agava, KoTopas npuv 3TOM CTaBWUTCS, 3aKM4YaeTcsl B YSICHEHUN U OObSCHEHUU
OENCTBYIOLLEro 3aKOHOOATENbCTBa, B €ro CUCTEMaTUYECKOM W3MOXEHWA W UCTOMKOBaHUWM AN  uenew
NpPaBOTBOPYECKON U MPaBONPUMEHUTENBHOW NPaKTUKN.

Mosatomy B copepxaHue copmanbHO-IpUMANYECKOro MeToda BKIOYEHbl 3akoHoAaTenbHasd TexHWKa W
npuMeMbl TOMKOBAHUS HOPM MpaBa, PaBHO KaK M U3y4yeHue Tex (PaKTOpoB W YCMOBUIA, B KOTOPbIX OEWCTBYIOT
AaHHble HOPMbl U KOTOPbIE 0Ka3blBalOT BNUSHWE Ha UX Npupoay.

PaccmatprBaembli METOA COCTOMT B WMCCNEAOBAHUM MCNOSMb3yeEMbIX B NpaBe KaTeropuw, AeduHULNR,
KOHCTPYKUMIA creunansHo-topuandeckumm npuemamu. OH faeT BO3MOXHOCTb [AeTalnbHO MU3Y4UTb TEXHUKO-
IOPMONYECKYIO U HOPMATMBHYHO CTOPOHbI NMpaBa U Ha 3TON OCHOBE NPOdECCUOHarbHO 3aHUMAaTbLCS LPUANYECKON
OEeATeNbHOCTbIO.

CpaBHWUTENBHO-NPABOBON METOA MNO3BOMSET COMOCTaBUTb pasfuyHble NpPaBOBble CUCTEMbl NUOO KX
OTAENbHbIE 3MEMEHTbI - 3aKOHbI, OPUONYECKYIO MPAKTUKY U T.4. - B LENsiX BbIABNEHUSA UX OOLLUKMX U OCOBEHHbIX
cBoucTB. CpaBHMBas, Hanpumep, NpaBoBble cUCTEMbI [epMaHnm n Poccun, Mbl y3HaeM, YTO MeXay HUMWU ecTb
HeMarno TOXAECTBEHHOrO, HO €CTb U OnpeAerneHHble Pasnuyuns, NPUCyLLne UM NCTOPUYECKN.

[aHHbIn MeTod MCNonb3yeTcs B WCCMNELOBaHWM pasfMyYHbIX MPaBOBbIX CUCTEM (MaKpOCpPaBHEHMWE) MU
OTAENbHbIX 3MEMEHTOB NPaBOBbIX CUCTEM (MWMKPOCpPaBHeEHWE). K aMnuMpuyeckoMy CpaBHEHUKO OTHOCUTCS
rmaBHbIM 0Opa3oM MMWKPOCPaBHEHME - COMOCTaBMEHME M aHanu3 MpaBoOBbIX aKTOB MO JIMHWM WX CXOACTBA U
pas3nuuusi, a Takke NpakTUKU X NPUMeEHeHUs. B NpaBoBoOM Hayke cpaBHUTENBHO-NPABOBON METO NCMONb3yeTcs
npexae Bcero npu M3yvYeHun 3akoHogatenbcTea AByX unu 6onee rocygapcTs.

MeTogobl OCOBGEHHO BaXHbl Ans Teopuu rocygapctea W npaea, MBO pJdaHHas Hayka sBnseTcd
METOOONOrMYECKON MO OTHOLWIEHWUIO K APYrMM OPUOUYECKMM Haykam, KOTOpble €€ WCMOomnb3ylT B CBOEW
3BOSIOLMN.

MeTogonorns npaBoBbIX MCCedoBaHWN, anpobrpoBaHHas MOMUTUKO-MPaBOBOW MNPaKTUKOW, obragaet
foraTbiM cogep)kaHuem U COCTOUT MO KpavHen mepe u3 HECKONbkux BeTBen. [oaTomy npeyBenuvyeHne Kakou-
nnbo ogHOM U3 HUX TauT B cebe ONacHOCTb CHMXEHUS MNO3HaBaTENbHOro NoTeHUMana Hay4yHoro 3HaHus 1 rposuT
06epHYTbCA BO3HUKHOBEHNEM KPU3WUCHOW CUTyaL MmN B HaykKe.

Opyrmmn cnosamu, npu uccrnefoBaHUM rocyAapCTBEHHO-NPaBOBbLIX SABAEHWA HEOBXOAMMO MCXOAUTb U3
MHOroacnekTHOCTU BbITWA, NocrnegoBaTenbHO NPUMEHSAS TakoW MPUWHLUMM HAyYHOro MO3HaHWS, Kak nropanuam.
bnarogaps nnwopanucTnyeckomy nogxogy K M3yvyeHuro Hamboree obLmnx 3akOHOMEPHOCTEW BO3HWKHOBEHWUS,
pa3BuTUA N OYHKLUMOHNPOBaHWSA rocyAapcTBa U Nnpaea Teopusi Co3aaeT CUCTEMY 3HaHUIM, B KOTOPOW OTpaKaroTcs
00BEKTMBHbBIE AaHHbLIE O pearibHOM NOMUTUYECKON N MPaBOBOMN XMU3HW.

§ 5. CooTHOLIEHMe TeopUn rocypapcTBa U NpaBa ¢ APYruMu Haykamu

MHoroobpasne AeNCTBUTENBHOCTU M OOLLECTBEHHOW MPAKTUKMA ONPedenurio MHOrOMSIaHOBLINM XapakTep
YenoBEeYEeCKOro MbllWfeHns, pasHble obnactM HayyHoro 3HaHus. CoBpemeHHas Hayka - 4pesBblMalHO
pa3BeTBNEHHAasA COBOKYMHOCTb OTAErbHbIX HaydHbIX oTpacren. HaydHble gncumnnuHel, obpasylowme B CBOEW
COBOKYMHOCTM CUCTEMY HayKu B LLEfIOM, YCIOBHO MOXHO Noapasfenutb Ha Tpu 6onblume rpynnbl:

1) TexHM4eckne (HanpuMep, MeEXaHuKa);

2) ecTecTBeHHbIE (Hanpumep, pusnonorms);

3) rymaHuTapHble (M, Kak Ux eLle HasblBatoT, OOLLECTBEHHbIE, HAaNpUMEp, SKOHOMUKA).

Pe3kon rpaHn mexgy Haykamy HET, HEKOTOpble AWCUMMIMHBI 3aHUMAKT MPOMEXYTOYHOE MONOXEHME
(Hanpumep, KMGepHETHKA).

'ymMaHWTapHble Hayku M3yyaroT OOLLEeCTBO, YernoBeka, couunanbHble OTHOLUEHUA W WMHCTUTYTbI, (OOpMbl
00LEeCTBEHHOIO CO3HaHWS, MbILLIEHNE 1 T.M.

KOpuounyeckne Haykm - 4acTb TyMaHWTapPHbIX HaykK, MOCKOMbKy roCy4apCTBO W MpaBO SABMASOTCH
coumanbHbIMU MHCTUTYTaMn. B cBoo odepenp, opuanyeckme Hayku MOXHO NoapasfgenuTb Ha cneayowmne Buapl:

Teopus rocygapcTsa v npasa;

NCTOPUKO-MPaBOBbIE HAayKW (MCTOPUS rocyaapcTBa M Npasa, UCTOPUSt MONTUTUYECKMX U MPABOBbLIX YYEHUI);

OTpacneBble OPUANYECKME HAYKN (KOHCTUTYLMOHHOE, TpaXKgaHCKoe, aAMWHUCTPaTMBHOE, YroJIOBHOE,
hUHaHCOBOE, rpaXXaaHCKo-NpoLeccyanbHOe, YrofoBHO-NPOLIECCyanbHOe Npaeo U T.M.);

npuKnagHble Haykn (KPpUMWHANMUCTUKA, KpUMUHOMorus, cyaebHas cratuctuka, cygebHas meguuuHa,
cyaebHas ncuxornorusi, npaBoBas kKubepHeTuka v T.1.).

Teopuss rocygapctsa M MpaBa, HaxodsdCb B CUCTEME FYMaHWUTAPHbIX HayK, TECHO B3aMMOOENCTBYET C
dunocodmren, NOANTONOIrMEN, SKOHOMWUYECKON TEOopuewn, COLMOSIOrMEN, MCUXONOrven, 3TUKOW, WUCTOPUEN,
negarorvkon u T.4. (cm. cxemy 2).
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Cxema 2

BUIE HAYK

EcTecTBeHHBE
HayKM <—————-

TexHuUecKue
HAyKU Lmmmm—

I'ymaHMTapHEE
(oBulecTBEHHBE)
HayKU

Opunnueckue

dusocodus

HayKMU

\ Ncropus

/ \

NonmuTonoTrmsa \

Teopusa
rocynapcTBa
1 npaea

CoumoJsiormusa

DKOHOMMKA

VcTOopMKO-—
IIPaBOBEE
HayKMU

n Opyrue

OTpacJieste
HayKU

[TpukIIa OHEIE
HayKM

Tak, ¢ nomoLybo urnocodun BblipadbaTbiBalOTCH MUPOBO33PEHYECKME MO3MLMU TEOPUM roCydapcTea U
npaBa, B pesyfnbTaTe 4ero nocrnegHss BoopyXaeTcd oblwen MeTogorniorMen Mno3HaHus rocygapCTBEHHO-
NpaBoOBOW AENCTBUTENBHOCTU. Hay4yHoe no3HaHue rocygapcrea v npaBa TpebyeT ncnonb3oBaHms prnocodckmx
NnonoXxeHu o obLLMx 3aKkoHaxX pas3BUTUSA NPUPOAbI, OOLLECTBA U MbILLSIEHNS.

Teopusas rocygapctBa WM npaBa BeCcbMa aKTMBHO MCMoOnb3yeT dwunocodckme (Bceobwimne) meToabl:
MeTadu3nKy 1 OuanekTuky; KaTteropum u noHATMA unocoumn: CyLLHOCTb U BNeHWe, cogepxaHue u dopma,
BO3MOXHOCTb U HEOOXOOMMOCTb, MPUYMHA U CreacTBMe, CUCTEMA U CTPYKTYpa, LeNnoe U YacTb, Lenb U CPeAcTBo,
3agava 1 pyHKUUS, MEXaHU3M U pa3BuTMe, cBoOOAa U OTBETCTBEHHOCTb M T.4.

B cBolo oyepenb, Teopus rocydapcTsa U npaeBa AaeT KOHKPETHbI MaTepuan o rocygapcTee v npase Ans
LWMpOKMX cpunocodckmx obobuiennn. Oaxe coumanbHas dunocodpums B geTansx He uccnegyetr OaHHble
WHCTUTYTbI, @ 3aUMCTBYET UHdopmaumio 06 nx npupoae n cneumdunyecknx ocobeHHOCTSIX B TeEOpUM rocyaapctea
1 npasa.

Vicnonb3yst AaHHble MONUTOMNOrMKU (HaykM O MONMTUKE M MOJIMTUYECKOW XU3HW), TEOpUs rocyaapcrea u
npaBa paccMmaTpuBaeT rocydapCTBEHHO-MPABOBLIE SIBMEHUS B KOHTEKCTE MOMUTUMYECKOW cpedbl. Hanpumep,
aHanMampys rocy4apcTBO Kak COCTaBHYK YacTb MOMIMTUYECKON CUCTEMbI HapsiAy C APYIMMU ee 3rieMeHTaMu -
NapTUsSMn, ABWKEHUSMUN U NHBIMU OOLLECTBEHHBIMU 0ObEeOMHEHMSAMU, MOXHO ropa3go nosfHee u rmybxxe No3HaTb
CYLLIHOCTb rocyfapcTBa, ero MECTO U pOsb B MONMMTUYECKON OpraHnsauumn obecTsa.
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C apyroi CTOpPOHbI, MOMUTONOMMA Nogyac Ucnonb3yeT TeopeTnyeckne BbiBOAbI M 0606LLEeHNs, CBA3AHHLIE
C TakKMMU couManbHbIMU MHCTUTYTaMU, KaK rocydapcTBO M MpaBo (MOHATME, Mpu3Haku, opmbl U OYHKUUK
rocygapcTBa, COOTHOLLEHUE MONTMTUYECKOTO U rOCY4apCTBEHHO-NPaBOBOr0 PEXMMOB U T.1.).

Mexnay Teopuen rocyaapcTea M npaBa M 3KOHOMUYECKOW Teopuen, COLMONornen, NCuxonornen n NHbIMm
ryMaHUTapHbIMW HayKaMu Takke cyllecTBYeT TecHas cBa3b. OHM B3avmooboraiwjatoT gpyr gpyra, npyMeHsis
3a4acTylo kak obLuMe, MexaucumuniMHapHble NoHATUS - obLiecTso, 6naro, MHTepec, COBCTBEHHOCTL, AENCTBIE,
noesefeHne, OTHOLLEHME U T.A4., Tak U Cyrybo creumnanbHble - rpaXgaHcKoe oOLecTBO, NpaBo COOCTBEHHOCTH,
npaBoMepHoe noesefeHne, NPOTUBO3AKOHHbIN MHTEPEC, NPON3BOACTBEHHbIE OTHOLLIEHWS U ap.

B cucteme topuanyecknx Hayk Teopusi rocygapctea M npaea 3aHMMaeT ocoboe mecto (cM. cxemy 3).
OO HOCTL TEOPUM rocyAapcTBa M NMpaBa U UCTOPUKO-NPABOBLIX HAyK COCTOMT B TOM, YTO OHM paccMaTpuBaroT
rocygapcTBo M NpaBo B LIENOM, kak Obl He MMesi rpaHuL BO BPEMEHW B MO3HABATENbHOW OeATENbHOCTU.
Pasnuune BbipaxaeTca B TOM, YTO MCTOPMKO-MPaBOBbIE HAyKM U3y4aloT MPOLECC pasBUTUSA rocyapCTBEHHO-
NnpaBoBbIX (OPM B XPOHOJIOTMYECKOM Mopsigke, T.e. MPUMEHSIIOT MPENMYLLECTBEHHO WCTOPUYECKUA METOA.
Teopus xxe aaeT 0606LLEHNE 3TMX MPOLIECCOB, UCCreayeT CyLHOCTb rocyaapcTea U npaBa, 3aKOHOMEPHOCTU MX
(PYHKUMOHNPOBAHUS U T.M., T.€. MPUMEHSIET NPENMYLLIECTBEHHO JTOMMYECKUIA METOZ, (NMOrM4ecknii MeTog - 3TO TOT
KEe UCTOPUYECKUIA METOA, HO OCBOOOXKOEHHbLIN OT BCEr0 Cry4anHOro 1 HecyLeCTBEHHOrO).

Cxema 3
CUCTEMA
OPUINMYECKUX HAVK
Teopusa

ToCynapcCTBa

u npasa
VicTtopusa
IIPaBOBEIX YyUEeHUN
KoHCTUTYLUMOHHHOE VcTOopUKO-—
npaBo IpaBOBEIE
HayKM
I'paxnaHckoe
npaBo
NcTopusa
OTpacieste rocymapcTBa M OpaBa
HayKM —
YTOJIOBHOE n gpyrue
npaBo
AODMVHMCTPATMBHOE [TpuKJIa OHEIE
npaBo HayKM —
n gpyrue
Kpnmrua-— CynebHad Opunmrueckasd [lpaBoBasa
JIMCTUKA MeIOuLVHA [ICUXOJIOTUA CTaTUCTUKa

Mo OTHOLWEHMIO K OTpacneBbIM HPUOAWYECKMM HaykaM Teopusl rocydapcTBa WM MpaBa BbICTyNaeT Kak
obobuwarowasn kateropusi.

Bo-nepBbix, OHa wu3y4yaetr Haumbonee oOWME 3aKOHOMEPHOCTM pPas3BUTUA U (YHKLUMOHUPOBAHUSA
rocygapctea u npaea. [lpegmet >xe nobOON OTpacreBOM HaAyKM CBHA3aH NWWb C ONpedeneHHon cdepon
00LEeCTBEHHBLIX OTHOLLEHUI, C paMKaMyn COOTBETCTBYIOLLEN OTpacrnv npasa.

Bo-BTOpbIX, TEOpWsi rocygapcTBa M npaea uccnegyer oblime Ons BCeX OTpacneBblX Hayk npobnemsbl
(HopwmbI NpaBa, NPaBOOTHOLLEHMS!, CYOBEKT NpaBa, NpaBOHapYLUEHWNE, OPUONYECKYIO OTBETCTBEHHOCTb U T.4.).

B-TpeTbux, oHa urpaeT METOL4ONOMMYECKYI0 pOsb B FOPUCMIPYAEHLUN B LLEMNOM.

BmecTe ¢ Tem Teopus rocygapcteBa u npasa dOPMUPYET CBOWU BbIBOAblI B TECHOW CBSI3N C OTpacneBbIMU
Haykamu, MCXoauT M3 (PakTUYECKOro matepuana, COoAepXalleroca B HUX, npussBaHa obobliaTb OTpacreByto
Hay4HYI0 UHopmMaLuio.
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BsavmopencTeme xe Teopuu rocygapctea M npaBa C MPUKNagHbLIMW Haykamu B 3HAYUTENLHOW Mepe
ABNSIETCA OrnocpeaoBaHHbIM, OCYLLIECTBMASIEeMbIM Yepe3 OTpacneBble Hayku O rocygapctse u npase. OgHako
Hernb3s He BMAETb M TOro, YTO B OnpedeneHHOM obbemMe BO3MOXHO NPSIMOE MCMOMb30BaHWe MpUKIagHon
Hay4yHOW nHpopmaLmn (Hanpumep, Npu ynotTpebneHun aaHHbIX cyaebHon CcTaTUCTUKN).

Taknum 06pa3om, 0COBEHHOCTU TEOpUN rocy4apcTBa U NpaBa Kak Hayku COCTOAT B TOM, YTO OHa SBMSETCA:

rymaHuTapHoOW, npeaMeT KOTOPOW COCTaBMAT OOLLECTBEHHbIE SBMEHMS - FOCYy4apCTBO M NPaBo (3TVM OHa
OTNNYaeTCHa OT TEXHUYECKUX N eCTECTBEHHbIX HayK);

NOMUTUKO-IOPUAMYECKON, U3yYalolWwen Takue couunanbHble WHCTUTYTbl, KOTOpble HENOCPEACTBEHHO
OTHOCATCS K roCyfapCTBEHHO-MPaBOBON cdepe OOLLEeCTBEHHOW >XWM3HWM (3TMM OHa OTNMYyaeTcs OT ApYyrux
ryMaHUTapHbIX HayK);

TeopeTU4eckon, wusydvatollen Havbonee obliMe 3aKOHOMEPHOCTW rocygapctea M npaea (3TUM OHa
oTnu4aeTcsa oT APYruxX IpUANYECcKUX Hayk). o cpaBHEHUIO Co crneunanbHbIMU PUANYECKUMIN HayKaMKn Teopus
rocygapcTsa 1 npaBa U3y4aeT rocyaapcTBO M NPaBo B LENOM (KakK U MONTOXEHO Teopuun).

Teopusa (rpeu. theoria - HabnogeHve, uccnegoBaHue) - 3TO cUCTeMa PYyKOBOOALUMX MAEN TOW UMM MHOM
OTpacnu 3HaHWs, cucTeMa MPUHLMNOB, YTBEPXOEHWA OTHOCUTENIbHO HEKOTOporo obbekTa peanbHow
OencTBUTENLHOCTU. Teopusi - Bcerga 0OOOLLEHHBIA OMbIT, COBOKYMHOCTb 3HAHUA O TOM UMW MHOM SIBNIEHUM B
Xo[e ero passutus. Teopus - 3T0 cUCTEMa 3HaHWUI O BHYTPeHHeln npupoge sieneHmn. OHa He nNpocTo ukeupyet
ABMEHNS U MX NPU3HAKKM, a NO3HAET, KAKUMW OHU OOMKHbI ObITb COrMacHO CBOEN CYLLHOCTW.

§ 6. Ponb Teopum rocyaapctea v npasa B (oOpMUPOBaAHUUN NPABOBOM KYNbTypbl COBPEMEHHOro opucTa

Teopusi rocygapctBa M npaBa - OAHA W3 HEMHOMMX HOPUOUYECKUX HayYHbIX OWCLMNINH, KOoTopas
HenocpeACTBEHHO CBsidaHa C (YOPMUPOBAHNEM MPOdEeCCUOHANbHOMO NPaBOBOrO CO3HAHUA y cTyaeHTa. MIMeHHo
C npenofaBaHMs TEOPUM HauMHaeTCs 3aknagka dyHAamMeHTa UHAMBUAYanbHOW NpPaBoOBOW KynbTypbl OyayLuero
topucTta, hopMMpPOBaHMS Y HEro HaydHoM 6asbl HPUONYECKOrO MUPOBO33PEHUA U FNYOOKOro yBaXKeHUs1 K NnpaBy
KaK K Benu4yaniien coumanbHOM LEeHHOCTMU.

VIMeHHO npu npenogaeBaHWM TeopuM rocydapcTBa M NpaBa MepefalTcsl OCHOBHblE  OOCTUMXKEHWUs!
NOMUTUYECKOW N NPaBOBOW MbICMN, CUCTEMA NOHATUN, NO3BONsALWAaa cBOBOAHO N yBEPEHHO OPUEHTUPOBATLCH B
topugmndeckon cpepe. Teopus rocygapctea 1 npaea gaet obyvyaeMbiM NepBUYHbLIE NPeAcTaBneHns 06 OCHOBHbIX
MOHATUAX topucnpygeHummn, 6e3 KOTOpbIX HEBO3MOXHO YCBOEHME KOHKPETHbIX 3HaHW/A OTPacneBbiX U WHbIX
IOPUANYECKUX OUCLIMNINH.

M3BecTHbIN TeopeTuk npaea cyabsi n3 CLLUA Onueep Bengen Xonmc ckasan: "Teopust urpaeT BaKHENLLIYIO
pornb B npaBe, NOAOOHO TOMY Kak apXUTEKTOp SABMSETCS CaMblM [MaBHbIM NULOM AfS BCEX, KTO NpuHUMaeT
yyactme B cTpoutenbctBe goma". A npodeccop npaea lMNonb ®peHa 3ameTnn, UTO "cambli MONE3HbIN Kypc Mo
TEopuM npaBa: MMEHHO U3 HEro s MOYepnHyn Uenbi psa NPUHUMNMAanbHbIX NPaBoBbIX MOMNOXEHWN, UMELL X
LUMPOKOE MPUMEHEHMNE".

I.B. JlenbHuuy, Hemeukomy dunocody, maTemaTuky, UMKy, NpuUHaanNexut adopusm, COrfacHo
KOTOPOMY MaTeMaTuKM onepupyloT uudpamy, a pUCTbl - NOHATMAMM. HOpuandeckme MNOHATUS He ecCTb
OTOpBaHHblE OT XW3HW MNyCTble abCTpakuMu, OHM B CXKaTOM BuOE BbIpaXKaloT pearibHOCTb, KOHKPETHble
obLecTBeHHble OTHOWEHUS. MogobHO TOMY Kak B MaremaTuke HEeBO3MOXHO MPOM3BECTM kakue-nnbo pacyethbl
6e3 3HaHMA Tabnuubl YMHOXEHUS, TaK HEMb3A U3YyYnTb W MOMUTMKO-NPaBOBYIO XWU3Hb, HE Bragest OCHOBHbLIMM
IOPUANYECKAMU NOHATUSMMU.

KauecTBeHHOE 3HaHME WCXOOHbIX MOHATMI TEeopwuM rocygapcTBa U MpaBa NO3BONUT OByyaeMbiM Ha
npakTMke BEpHO KBanuduumpoBaTb MNOMUTUYECKME U MpPaBOBblE CUTyauuu, C Hay4YHbIX MO3UUWMA OaBaTb
NPaBUbHYI0 OLIEHKY CIOXHbIM FOCY0apCTBEHHO-MPaBOBbIM SBMEHUSM OOLLECTBEHHON XXWM3HWU, BCKPbIBATb WX
MOAMWHHYIO CYLIHOCTb, MOHUMATb MX couuarnbHOe Ha3HayeHue. Takum obpas3om, 3Ta Hayka HernocpencTBEHHO
yyacTtByeT B hOPMUPOBaHMKN NPOdPECCUOHASTBbHBIX KayecTB ByayLLmx OpUCTOB.

Mpoben B 3HaHUM maTepuana no Teopun rocygapcTea v npaea, T.e. MOHATWI, NPUHLMINOB U UAEN, BECbMa
CYLLLECTBEHHO CKa3blBaeTCA Ha obLiemM ypoBHE MOATrOTOBKM CTyAEHTa M HEeCOMOoCTaBMM C NPoOernoM B 3HaHUK
MaTepuana no kakom-nnbo otpacnesou opuandeckonm Hayke. Ewe K.A. MenbBeuni, dopaHuy3ckun cdunocod,
3aMeTW, YTO 3HAHME HEKOTOPbIX MPUHLIMIMOB NErko BO3MELLIaeT He3HaHNE HEKOTOpbIX hakToB. K Tomy Xe, ecnu,
Hanpumep, He3HaHWEe KOHKPETHOW CTaTbW YTonoBHOro kogekca P® MOXHO ObICTpO BOCMOMHUTB, MpOYMTaB ee
TEKCT, TO HE3HaHWe NPWHLMMNOB, WAEW, IOPUANYECKMX KOHCTPYKLUUA HE BOCMOMHSIETCA Tak ObICTpo. JTO Bce
00Aa3bIBaeT BbiAENSATb 0OLLYI0 TEOPUIO FOCYyAapCcTBa U NpaBa B 0COObIN, HE3AMEHVMbIN 1 YPE3BbIYaNHO BaXKHbIN
npeamer.

KoHTporbHbIE BONPOChHI

. YTto Takoe Hay4Hoe 1 0ObigeHHOEe No3HaHME?

. UTo Takoe npegmeT 1 06BbEKT Haykn?

. Onpepenute npeaMeT Hayku Teopuu rocyaapctea 1 npaea.

. KakoBa cTpykTypa Teopum rocygapcTea v npasa?

. HasoBuTe MeToabl No3HaHMS TeopUM rocyaapcTea v npaea.

. YKaxute Mecto Teopumu rocyaapcTea 1 npaBa B cUCTEME APYriX Hayk.

. Packpowite ponb Hayku Teopum rocygapcrea v npaesa B oopmupoBaHumn bygyliero opucra.

NO OB WN -
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Mnaea 2. MIPOUCXOXOEHWE TOCYOAPCTBA U NMPABA
§ 1. O6Lwan xapakTep1cTUKa BNacTu JorocyaapcTBeHHOro nepuoaa

YuntbiBasi, 4TO OOLLECTBO BO3HMKIO ropasdo paHblle rocyaapcreBa, HeobxoouMmo B Lensix Hambonee
NONTHOIro No3HaHuUA rocyaapCTtBeHHO-NMPaBOBbIX UHCTUTYTOB AaTb XapakKTepPUCTUKY COLI,I/I&J'IbHOVI Bfactn n HOpM,
CYyLLIECTBOBABLUMX B NEPBOOLITHOM OOLLECTBE.

HesaBucumo ot TOro, Kak CoBpeMeHHble y4eHble OTHOCATCA K rpagaumm UCTtopuyeckoro npouecca, HUu 'y
KOro B obLemM-TO HET COMHEHWI B TOM, YTO HavarnbHbIM 3Tanom 3TOro npouecca 6bin NepBoOObLITHOOBLNHHbIN
CTPOM, OXBaTblBaKOLWMIA OrPOMHbIA OTPE30K BPEMEHU OT MOABNEHUA Ha 3emne 4yernoBeka [0 CTaHOBIEHUS
nepBbIX KMaccoBblX OOLECTB M rocygapcTB, a Takke OObIMHO COMyTCTBYHOLEr0 MM BO3HUKHOBEHMS
YNOpsiA0MEHHOW MUCbMEHHOCTH.

MepBOOBLITHOOOLMHHBIA CTPON Obin camMbiM AAUTENbHBIM NO BpeMeHu (bonee MunnvoHa feT) atanoMm B
nctopumn 4yenoseyectsa. OnNpedenuTb €ro HWKHIOK paHb CKOMbKO-HMOYAb TOYHO Henerko, mbo BO BHOBb
OOHapyXmBaeMbIX KOCTHbIX OCTaHKax HalMX Aarekux npegkoB OOMbLUMHCTBO CleunannucTtos BUAUT TO
npegyenoBeka, TO 4enoBeka. B 3aBMCMMOCTM OT 3TOW OUEHKM npeobnagaroliee MHEHWe MeHsieTcs. B
COBPEMEHHbIV NEPUOA OLHMU YYEHbIE CUMTAIOT, YTO OPEBHENLLNIN YENOoBEK (a TEM cCambiM 1 NepBobbITHOE, ANKoe
obuiectBo) Bo3HMK okono 1 - 1,5 mMnH. NeT Hasag, opyrve uccrnegoBaTeny OTHOCAT ero nosiefieHune Kk 6onee
nosgHemy BpeMeHU. BepxHsasa xe rpaHb NepBoObITHOOOLLMHHOMO CTPOsI kKonebneTca B npegenax nocneaHnx 5 - 6
ThIC. NNET, pas3nNnyasiCb Ha pasHbIX KOHTUHEHTax. B A3un 1 Adpuke nepeble rocygapcrea CroXunucb Ha pybexe
IV 1 lll TeicsyeneTnin oo H.3., B AMepuke - B | TbicaYeneTun H.3., B APYrMxX 4acTsax 3eMHOro Lwapa - elle nosgHee
(B.I. Anekcees, A.W. MNepLunwy).

JTioboe obuwiectBo npegcraensetr cobow CBOEro poga LENOCTHbIM CouManbHbIi opraHM3M (cuctemy),
KOTOPbIA OTNMYaeTcsa TOWM WU MHOM CTEMNEeHbH OpraHM30BaHHOCTU, YPErynMpoOBaHHOCTU, YMOPSO40YEHHOCTU
0OLLECTBEHHBIX OTHOLWIEHWA. M3 3Toro crnegyert, 4TO ANA Kaxgoro oOuiecTtBa XapaKTepHbl onpenereHHas
cucTeMa ynpasneHus (couunanbHas BracTb) U PerynmpoBaHMsa NOBEAEHNEM IOAEN NPY MOMOLLM OnpeaerneHHbIX
obwux npasun (couunanbHbIX HOPM).

Kak Tonbko nosiBnsieTcs obwecTBo, cpasy e BO3HMKaeT NOTpeBHOCTb B ynpaBneHun. Kaxabii otaenbHbIv
yneH obiectBa MMen CoOCTBEHHbIE NHTEPECH!, 6e3 cornmacoBaHMs KOTOPbIX 0BLEeCTBO HE MOTTIO CyLLECTBOBaTb,
Tak Kak UMEHHO WHTEPECHI BbICTYNalT peLlaroLLmnM ANYHOCTHBIM perynaTopoM. [Ons obecnevyeHnss HOpMarbHOM
XKN3HeOEesaATeNbHOCTU, NMPOrPECCMBHOIO PasBUTUS CoLManbHbIX CBA3eN TpebyeTcss 06beauHNTL 3TU MHTEPECH! Ha
obuwee 6Gnaro. Ho coeanHMTe MOXHO NUWb MPU COYETaHUM BO MHOIOM WHAMBUAYANbHOW BbIroAbl (NUYHOrO
MHTEepeca) C coumanbHOW BbIrogon (OOLEeCTBEHHbIM MHTEpecoM). Takoe coeguHeHue LOCTUraeTcst rmnaBHbIM
obpasom nuwb Gnarogapsd CywecTBOBaHUIO B obLiecTBe npaBun noBefeHus (HOpM) M BnacTtu, kotopas Obl
npoBoAua B XM13Hb 1 0becreyvnBana HasBaHHblIE HOPMbI.

[nsa nepBoObITHOOOLLMHHOIO CTPOS ObINM XapaKTepHbI CReayroLme YepTol:

Hanuyne NVWb NPUMUTUBHBLIX OPYAUA U HECMOCOOHOCTb YernoBeka 6e3 NomoLLM BCEro poda BbDKWUTb U
obecneunTb cebsi nNuwen, oaexaon, xunuwem. Ho gaxe paboTasd COBMECTHO, KOMNEKTUBHO, foAN HE MOIMU
npoussectn 6onblie, Yem notpebnanu. Noatomy B Takom oOLiecTBE He ObINO M3NULLKOB NPOAYKTOB, HE ObINO
YacTHOM COOCTBEHHOCTU M, COOTBETCTBEHHO, pasfdeneHuss Ha GedHbiXx U BoraTbiX; SKOHOMWYECKM BCe Obinv
paBHbI;

3KOHOMMYECKOE paBeHCTBO 0OYCrNOBNMBANO U NONMMTUYECKOE paBeHCTBO. Bce B3pocnoe HaceneHue poaa -
N MY>KYMHbI, N XKEHLLMHbI - UMENM NPaBo y4acTBOBaTb B OOCYXOEHUM 1 peLleHnn noboro Bonpoca, CBA3aHHOTO C
[esaTenbHOCTLIO poaa.

OOwecTBeHHas (coumanbHasl) BnacTb, CyLIeCTBOBaBLUAs B AOroCcyaapCTBEHHbI nepuog, obnagana
crneayLwmMmM rmaBHbIMY YepTamu. Ta BracTb:

1) GasnpoBanacb Ha CEMENHbIX OTHOLUEHMAX, MO0 OCHOBOW opraHu3aumm obwecTtBa Obin pod (pogosas
obwuHa), T.e. obbegnHeHne nogen No AeNCTBUTENBLHOMY MW NpeanoriaraeMoMy KpOBHOMY POACTBY, a Takke
obWwHoCcTM MMylecTBa 1M Tpyda. Pog dopmupoBancst B nepuof, Korga Ha cMeHy 6ecnopsgoyvHbIM MOMOBbIM
CBSI35IM MpuLUMa CeMbsi, OCHOBaHHasl Ha KOMMEKTMBHOM, a MOTOM M Ha NapHoM Opake. Kaxabin pog BbiCTynan B
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KayecTBe XO35IMCTBEHHOW eAuHMLbl, COOCTBEHHMKA CPEACTB MPOU3BOACTBA, OpraHusatopa o6Llero TpyaoBOro
npouecca. Poabl o6pa3oBbiBann 0Oonee KpynHble 00beavHeHus (dpaTpun, MNAeMeHa, COH3bl MreEMEH).
Mockonbky pof (pogoBas obLyMHa) urpan peLuaroLLylo posib B XKM3HM NepBobObITHOrO obLecTBa, AaHHAsA anoxa
Tak U cTana HasblBaTbCs - "NepBOOLITHOOOLLMHHBIA CTPOK", @ ero couumanbHas opraHusaumsi - poaoneMeHHON.
CnepoBaTenbHO, couunanbHasi BRacTb pacrnpocTpaHsinacb TONMbKO B paMKax poda, BblpaXkana ero BOM U
©asupoBanachb Ha KPOBHbIX CBSA3SIX;

2) Obina HEeNoOCPenCTBEHHO OOLLECTBEHHOW, CTpournacb Ha Hadanax MepBOObLITHOM AeMoKkpaTuW, Ha
YHKUMAX camoynpaBneHus (T.e. CyObekT U 0ObeKT BracTu 34eck coBnaganm);

3) onupanacbk Ha aBTOPUTET, yBaXXeHue, TpaguLummn YrneHoB poaa;

4) ocyuwiecTBnsnacb kak o6LecTBOM B LiENOM (podoBble cobpaHusi, Beye), Tak U ero npeactaBUTENsIMMI
(cTaperwmnHamMn, coBeTamu CTapenllMH, BOeHadanbHUKaMu, BOXOSAMMW, Xpeuamu U T.n.), KOTopble peluanu
Ba)KHEWLLNE BOMPOCHI XN3HeOesATEeNbHOCTN NepBOOLITHOrO obLLEeCTBa.

§ 2. O6wan xapakTepMcTUKa coumarnbHbIX HOPM AOrocyaapCcTBEHHOro nepuoaa

OcobeHHOCTLI0 coumanbHbIX HOPM B OrOCYAapCTBEHHbIM Nepuod SBNSoChk To, YTO OHW, NO CyTW Aena,
BXOAWUN B CaMy XXU3HeAeAaTenbHOCTb fofen, Bolpaxas n obecrnevmBas coumanbHO-3KOHOMUYECKOEe eONHCTBO
poAa, nnemeHu. 3To ObINO CBA3AHO C HECOBEPLUEHCTBOM OpYyAMIiA Tpyda, €ro HU3KOW NPOM3BOAUTENbHOCTbLIO.
OTtcioga npouvcTtekana Heob6XxoAUMOCTb B COBMECTHOM MpOXWBaHWM, B OOLLECTBEHHOW COOCTBEHHOCTM Ha
cpencTea NpoM3BOACTBaA U B pacnpeneneHmm npogykToB Ha OCHOBE paBeHCTBa.

MopgoGHble 0BCTOATENLCTBA OKasblBanM CYLLECTBEHHOE BNUSIHME Ha Mpupody Bnactm M HOPMbI
nepBobLITHOro obLecTea.

Ecnu »nBoTHble NOAYNHAKOTCA TOJNTbKO ouonorn4yecknm 3aKOHaM, TO 4esioBekK cTas 4YesloBeKOM NMoToMy, 4YTo
B [JOMOMHeHWe K OMOMorMvyeckum 3akoHaM Hayyuncs ewe u perynupoeatb cBoe nosepgeHune. OH m3obpen
O6U.leCTBeHHbIe perynaTtopbl, KOTOpblE XOTA U HEe YyCTpaHUIn ouonorundeckune 3aKOHbI, OAHAKO CyLWEeCTBEHHO UX
NOTECHUINN. Fpomap,Hoe 3Ha4eHne B 3TOM OTHOLUEHUU UMEeNN Takume couunarnbHble HOPMbI, KaK KylnbTOBble
putyanbl U obpagbl. OHM Npou3BENM MOUCTUHE PEBOMIOUMOHHBIE W3MEHEHUS B HEepPBHO-NCUXMYECKOW
OEeATENbHOCTN 4enoBeka W no3Bosnninm emy no CpaBHEHUIO C XMBOTHbIMU 6yKBaJ'IbHO NpbIrHyTb Ha HOBYIO
CTyneHb pa3BUTUA. COLLVIaJ'IbeIe perynaTtopbl gorocyaapCrtBeHHOro nepunoaa no3sonanm I'IepBO6bITHbIM noaam
0cBob0ANTL CBOW MCUXMYECKUIA NMOTEHUMan oT cTpaxa, TPeBOM nepen OKpy>KatoLMM MMPOM M HanpaBuTb ee Ha
Npon3BOOMTENBHYIO AeATenbHOCTb, CO34aBany YCroBMS Afs YCTaHOBNEHWs B oOwecTBe CTabunbHbIX, B
onpeneneHHon mepe npeackasyembiX U rapaHTUpoBaHHbIX OTHoweHun (T.B. KawaHuHa).

CoumanbHble HOpMbl NepBOOLITHOrO obulecTBa obecneymBan CyLEeCTBOBaHUE MpuCBanBaoLLEn
9KOHOMWKN W NPOAOIHKEHME pofa, perynvpoBanu onpegeneHHble Cnocobbl JOObIBaHWS MUKW U COXPaHSANuU
OpayHO-CeEMENHbIE OTHOLLIEHUS. DTN HOPMbl UMEHYKOTCS MOHOHOPMaMM, MOCKOSbKY OHW MO OOMbLIOMY CYeTy
BblpaXkanu rnaBHbI UHTEPEC ntogen Toro obLecTBa - BbbkMTb. ATOT MHTEpeC cobupan cunbl B obwecTee, aAns
TOro YTOObl NPOTUBOCTOSATL CTUXWUMU, PA3MNNYHBIM OMaCHOCTSAM.

MOHOHOPMbI BbICTYNanM n HopMamm OpraHn3aumMm CoLMarnbHON XNU3HW, U HOpMaMy NePBODBLITHOM Mopanu,
n putyanamm n T.n. Tak, eCTeCTBEHHOe pasgeneHne YHKUMIN B TPYAOBOM MpOLECCe MeXOy MYXYMHOW WU
JKEHLLMHOM, B3POCHbIM 1 pebeHKOM paccMaTpuBanocb OAHOBPEMEHHO M Kak NPOU3BOACTBEHHbIN 00Oblyan, U Kak
TpeboBaHMe HPaBCTBEHHOCTU, M Kak BENEeHNEe NepBOObLITHOM penurm.

CoumanbHble HOpMbI, CyLLIECTBOBaBLUME B JOrOCYAaPCTBEHHbIN Nepuos;

1) perynvpoBanu OTHOLIEHUS Mexay NgbMW, YTO CTano oTAMyatb WX OT HOPM HecouuanbHbIX -
TEXHUYECKUX, (DU3MOSNOTUYECKMX WU OPYIMX, KOTOpble PErynupoBanv WM perynvpyloT OTHOLUEHMS YeroBeka K
NpYMpoOdHbIM, MaTepuanbHbIM OObekTam, opyausam Tpyda u T.n. Tak, nepBobbITHbIE NOAKN, 3HAS, YTO HOYbIO B
XUnuLe NoHWwKaeTcs TeMnepartypa, crapanucb NogaepXKmBaTb OrOHb M B TEMHOE BpeMsi CyTOK. [lenas a1o, OHu
PYKOBOACTBOBANMCb HE COLUMAribHbIMU HOPMaMK, a CKOPee MHCTUHKTOM COXPaHEHWUS KU3HU U 300poBbs. Ho KTo
n3 copoguyen B 310 Bpemsa OygeT crnegutb 3a OrHeM, peLlanochb yXe Ha OCHOBE HOopMbl couunansHon (T.B.
KawaHuHa);

2) peanusoBanucb rNaBHbIM OOpa3oM B Buae oObiMaeB (T.€e. UCTOPUYECKU CIOXMBLUMXCH NpaBun
noBeeHns, BOLIEALINX B MPUBbLIYKY B pe3ynbTaTte MHOFOKPaTHOrO MPUMEHEHWUst B TeYeHue LNUTENbHOro
BPEMEHN);

3) cyuwlecTtBoBanu B MOBEOEHWM M B CO3HAHWM JIIOAEN, HE UMES, KaK MpaBuiio, MUCbMEHHON (OOPMbl
BbIP2XXEHUS;

4) obecneymBanvcb B OCHOBHOM CWIOW MPMBBIYKM, @ TakKe COOTBETCTBYHOLLMMU Mepamu ybexaeHus
(BHYLLEHUS) M MPUHYXOEHUSA (M3THAHWE 13 poda);

5) nmenn B kayecTBe BegyLero crnocoba perynupoBaHus 3anpeT (cuctemy Taby) Kak camblil NPOCTON U
3M1eMEHTapHbIN NpMem BO3OENCTBMS; NpaBa U 00s13aHHOCTU KaK TaKoBble OTCYTCTBOBaIM;

6) ObINM NPOAMKTOBAHbI E€CTECTBEHHO-NPUPOLHON OCHOBOM MpMCBaMBaroLLero obLiectBa, B KOTOPOM U
YenoBek SIBMANCH YacTbio NPUPOAHI;

7) BblpaXanu NHTEPEChl BCEX YIIEHOB poAa 1 NieMeHu.

§ 3. MpuynHbI U PopMbI BOSHUKHOBEHUA rocyAapcTBa
FocymapctBo - nonuTuueckass CTpykTypa ocoboro poja, BO3HMKWAs Ha OnpeferneHHoMm aTtane
00LLEeCTBEHHOIO pas3BUTUA U NpeacTaBnstolas coOon LeHTparnbHbI MHCTUTYT BNAcTW B NOSIMTUYECKON cucTemMe

KOHKpeTHOro obuiecTea.
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Bonpoc o npoucxoxgoeHuM rocygapctea  SIBMSETCSs LOUCKYCCUOHHBIM. O npuyMHax BO3HUKHOBEHUS
rocygapcTea roBOPUTCA B Pasfu4YHbIX Teopusix: Teororumdeckon (OoxecTBeHHast cura); LOroBopHou (cuna
pasyma, CO3HaHUs1); NCMXONOrnYeckon (pakTopbl NCUXUKM YenoBeKa); opraHnyeckon (Guonormdeckue dakTopbl);
MaTepuanucTM4eckon (coumanbHO-3KOHOMMUYEeCcKne akTopbl); Teopum Hacunus  (BOEHHO-MONUTUYECKUe
dhakTophbl) U T.4.

Takon nnopanuaMm MHEHUA OOYCNOBNEH CreaylWwUM: BO-NMEPBbLIX, Ha MPOLECC MNPOUCXOXKLEHUS
rocygapCTBEHHOCTM  OEWCTBUTENbHO  BNUSNNM  MHOrMe  pakTopbl:  COLMArbHO-3KOHOMWYECKUE, BOEHHO-
NnonuTUYeckne, MNPUPOLHO-KNMMaTUYeckne, WHGOOPMaLMOHHO-YNPaBeHYeckne, HPaBCTBEHHO-PENUIMO3HLIE,
HaLMOHaNbHO-UCTOPUYECKME, [OYXOBHO-KYNbTYPHbIE, 3KONOMMYeckne, MnCUXoNornyeckme w T.M.; BO-BTOpPbIX,
MbICIMTENW, Npeanaraslune obbsCHEHME STOMY NMPOLIECCY, XU B pa3Hble MCTOPUYECKME 3MOXM U, pasyMeeTcs,
ncnomnb3oBanu pasHbii 00bEM HaKOMMEHHbIX 4YEernoBeYeCTBOM 3HaHWRW; B-TPeTbMX, OObSCHAS npouecc
BO3HWKHOBEHWSI TOCYy[apCTBa, YYeHble Yalle Bcero Opanu pns wnnocTpauum CBOUX WOEW W3BECTHblIE WM
pervoHbl 3emMnu; B-4eTBEPTbIX, 3a4acCTyl0 MbICITUTENN, BOCXMLLEHHbIE OOCTWXKEHMSIMU OPYrMX HaykK, MbiTanucb
3TV pesyrnbTaTbl MPUMEHUTb K Haykam OOLLEeCTBEHHbIM W, B 4aCTHOCTW, OCHOBLIBAsSICb Ha TEX WIM WHbIX
OOCTWXKEHUSIX, MO-HOBOMY B3IMsiHYyTb Ha MNPOLIECC MNPOUCXOXOEHMS rocydapcTea, genas STo nogyac Tak
YBIIEYEHHO, YTO HE 3ameYani BrvsiHNS Ha pa3BuUTUE 06LlecTBa Opyrnx oakTopoB; B-NATLIX, HEMb3S UCKITHYUTL U1
TOro, YTO Ha B3rMs4bl aBTOPOB TEOPWUA OYEHb YacTO CUNbHO BRMANU MX UNOCOdCKME U MOEONOrMyeckme
npuctpactus (T.B. KawaHuHa).

B kaxgosm wun3 Teopuil ecTb CBOW pauMoOHanbHble 3epHa, MO3UTUBHbIE MOMEHTbLI, OTpaXxarowiume
OEeNCTBUTENBbHOCTL B TOM U MHOW ee YacTu. BmecTe ¢ TeM B HUX eCTb U CBOM crnabble CTOPOHLI, 32 KOTOpble UX
MOXHO KPUTMKOBATb.

Pa3znoxeHne nepBobbITHOro obLiecTBa C ero pof4oBOM OpraHv3auuein U CTaHOBIEHWE rocyfapCTBEHHOM
BNactn B pPa3finYHbIX UCTOPUYECKUX YCNOBUAX UMENN CBOU cneu,mcbmqecme 0CODOEHHOCTW. CDOpMI/IpOBaHI/Ie
rocygapcTsa - ANUTENbHbIN NPOLLECC, KOTOPbIN Yy PasnNUyHbIX Hapo4oB MUpa Len pasHbIMU Ny TAMW.

Ha Boctoke Hambonbluee pacnpocTpaHeHne nonyyuna Takaa opma, Kak asmatckum cnocob
npoussogctea (Ermner, BaBunoH, Kutan, WHama v 1.n.). MogoBHbIM NyTb BO3HMKHOBEHUSA rocygapcTtBa BO
MHOIOM CBSi3aH C HeOOXOAMMOCTbLIO MPOBEAEHMS B AaHHbIX 0OulecTBax MaclTabHbIX coumanbHbiX paboT
(CTpOMTENBCTBO M 3KCMyaTauusa MPpPUraunoHHbIX COOPYXKEHWUN, OpraHu3aumsi NOMMBHOMO 3emrenenus u T.m.).
MoaTomy 34ecb YCTOMYMBBIMU OKa3anucb COLManbHO-9KOHOMUYECKNE CTPYKTYPbl POAOBOrO CTPOS - 3eMeribHas
obLwmHa, KonnekTneHas coOCTBEHHOCTb U Apyrue, KOTopble B HambOrbLIEN Mepe COOTBETCTBOBANN XapakTepy
OaHHbIX 3agadv. [lepBble rocygapcTBa, BO3HMKWKME Ha [peBHem Boctoke, Obinv  [AOKNAcCOBLIMW, OHMU
OLHOBPEMEHHO M 3KCNIyaTUpoBanu cenbCkue OOLWUHBI, U yNpaBnanu uMu, T.e. BbICTynanu opraHu3atopamu
npon3BoacTBa.

Mo gpyromy mnctopuyeckomMy nyTtu wen npouecc B AduHax n Pume, roe pabosnagensbyeckoe rocygapcTeo
BO3HMKINO B pe3ynbTarte NosiBIieHMs YaCTHOM COOCTBEHHOCTM 1 packona obLecTBa Ha Knacchl.

AduHbI - 3TO nNpumep Knaccuyeckon opmbl BO3HUMKHOBEHMSI TOCyAapCTBa, MOCKOMbKY roCygapcTBO
MOsIBUINOCh HEMOCPEACTBEHHO M3 KIAcCOBbIX MPOTUBOMOMOXHOCTEN, pa3BMBalOLLMXCA BHYTPUM PO4OBOrO CTPOS.
[lBe peBontouun, NpomcllegLlme Ha NPOTAXKEHNM OQHOrO CTONeTnsl U 3akpenneHHble pedopmamm ConoHa (594
00 H.9.) n KnncdeHa (509 o H.s.), npuBEnM K OKOHYaTENbHOMY pa3pyLUEHU0 CTaporo, po4oBOro YCTPOWUCTBA,
CyllecTBOBaBLINX (POpM nNpaBneHns, K TeppuTopumanbHOMYy pasfgeneHuto HaceneHus u  obpasoBaHuio
NOMUTUYECKON BMAcTU C €e 3aKkoHoZaTemnbHbIMK, 3aKoHOCOBelwlaTenbHbIMW, WCMOMHUTENbHBIMKM  OpraHamu,
NMOCTOSAHHLIM BOWCKOM, MOMUUMEN W TaMOXEHHOW CTpaxeln, TiopbMamMu W OPYrMMK rocyaapCTBEHHbLIMMU
yupexgeHvamm.

OcobeHHoCTM co3ganns PumMckoro rocygapctaa COCTOANM B TOM, YTO 3TOT npouecc Obin yckopeH 6opbboi
nnebeeB ¢ pPUMCKON POAOBON 3HATbIO - naTpuumsamn. MNMneben GbiNM NMYHO CBOGOAHLIMM NIOALMU N3 HACENEHUSI
MOKOPEHHBIX TEPPUTOPUI, HO CTOSINIM BHE PUMCKMX POAOB M He SABMSNIUCL YacTbio PUMCKOro Hapoga. Brages
3emMernbHON COBCTBEHHOCTLIO, Nneben JOmKHbI BbiNyM NNaTUTh HaNorM u OTobIBaTb BOEHHYO CAYXOy, OHM Bbinn
nVWweHbl NpaBa 3aHuMaTb Kakne-nubo [OMKHOCTW, He MOIMM MOofb30BaTbCA W pacnopskaTbCA PUMCKUMMU
semnamun. bopbba nnebeeB Kak OCHOBHOW PEBOSIOLMOHHOM CUIbl MPOTUB MNpUBUIErMA NaTpuumeB Obina
rnmaBHbIM 0bpa3om 6opbOON NPOTMB APEBHEr0 OOLLECTBEHHOIO CTPOS, MOKOMBLLEIOCH Ha KPOBHbIX y3ax. [obeaa
nnebees B aTon 6opbbe B3opBana cTapyto, POAOBYH OpraHM3aumio U BO3ABUIMa rocygapCTBEHHOE YCTPOMCTBO,
OCHOBaHHOE Ha TEPPUTOPUANIBHOM OENEHNN U UMYLLLECTBEHHBIX Pasnuymsx.

Bo3HMKHOBEHME OpEBHErepMaHCKOro rocygapctBa B 3HAYUTENbHOM CTEMNEHU CBSI3aHO C 3aBOEBAHMEM
repMaHCKUMM MIIEMEHaMM OOLLMPHBIX YY>XKUX TEPPUTOPUN - 3anagHomn Yactu Pumckon nmnepun. 9Ty NremMeHa,
MMEBLUME K TOMY BPEMEHW elle poAOoBOE YCTPOMCTBO, HE MOIMM C MOMOLLBIO CBOMX OpraHu3auuin ynpaBndTb
PUMCKMMM  MPOBUMHLMSAMKW, MOCKOMbKY AN TOCMOACTBA Hag HMMW podoBasd oOpraHu3auus He Obina
npucnocobnena. NoHagobunca cneumanbHbIM annapaTt NPUYHYXAEHUA U Hacunus. BepxoBHbBIM BOeHaYyanbHUK
npespaLllancsa B MOHapxa, a HapoAHOe AOCTOSIHUE - B KOPONIEBCKOE UMYLLECTBO; OpraHbl pOogoBOro CTpos Obinu
ObICTpO Npeobpa3oBaHbl B rOCYyAapCTBEHHBIE OPraHbl.

BmecTe ¢ TeM BaXXHO y4MTbIBaTb, YTO PSL YYEHBLIX MPUOEPKMBAETCA Takon TOYKM 3peHus, 4To 'epmaHus,
Poccusa n HekoTopble Apyrve rocygapctBa BO3HMKIM He Kak doeofarnbHble (C KNacCU4EeCKUMM MNpU3HaKkamu
NoaoOHON rocyfapCTBEHHOCTU - 3aKPEMIEHNEM KPECTbAHCTBA M KPYMHOM YAacTHOW COBCTBEHHOCTBLIO Ha 3EeMITHO),
a kak npadeofanbHble (C COOTBETCTBYHOLLMMM MpU3HaKamMy - 3HaTb elle He MMerna KpynHOW 4YacTHOW
COBCTBEHHOCTM Ha 3EMII0, @ KPECTbSAHE COXPaHANM Kak cBoboay, Tak U COBCTBEHHOCTb Ha 3EMIH0).

WTak: BO-nepBbiX, rOCY4apCTBO CYyLIECTBOBaNO He Bcerfga (3HauuTemnbHyl 4YacTb CBOEW MCTOpUM
4YenoBe4vyecTBO NPOXWIo 6e3 [aHHOW opraHvM3aumM MNOMUTUYECKOW BRNAcTW); BO-BTOPbLIX, OHO BO3HMKIO Kak
couManbHbI MHCTUTYT, KakK NPOAYKT OOLECTBEHHOIO pPa3BUTUS; B-TPETbMX, HA ONPEeLENeHHOM 3Tane pasBuTus
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O6L|J,eCTBa, Korga BO3HUKIA rIOTpe6HOCTb B ocobom coumanbHOM ynpaeneHnn u 0CcoObIX couunanbHbIX nNpaBuriax
noBegeHnd,; B-4eTBepTbIX, Mo BITMAHNEM Ll,eJ'IOIZ CUCTEMbI (baKTOpOB.

Kak Obl HM Obin annTeneH npoiuecc (bOpMI/IpOBaHVIFl rocyaapcCrtBa, BO BCeX Clydadx 3TO 0OBbEKTUBHO
3aKOHOMepr|l7| npouecc, OGyCﬂOBﬂeHHbIVI npexne Bcero BHYyTPeHHUM pa3BUTUEM O6LLI,eCTBa, ero pasnnyHbiMun
coumanbHO-3KOHOMUWYECKNMMU, BOEHHO-NONTNTUYECKNMMU, KyInbTYPHO-UCTOPUHECKNMMN, STHUYECKNMMU,
NCcUxXonorn4ecknmMmmn, HpaBCTBEHHO-PENMUTMO3HbIMMN, 3Konoro-reorpaq)v|quKMM|/| n opyrmmm obctoaTenbcTBamu. B
3aBUCMMOCTU OT TE€X UINMUN WHbIX MNPUYNH CNEeKTpPp Ha3BaHHbIX d)al(ropos MOI' MEHATBLCA, HO Bcerga 3TO obIno
M3BECTHOE CcoYeTaHne yKa3aHHbIX Ha4van npu obsasaTenbHom OOMUHaHTe Kakoro-nmbo OA4HOro N3 HMUX (CM. cxemy
4).

Cxema 4
®OPMH BO3HMKHOBEHUA T'OCYIAPCTBA
/ \
/ \
/ \
[lepBpasa TOUKa BTopas Touka 3peHUs
3peHuda (eBpPOLIEHTPUCTCKAA)
/ \ / \
/ \ / \
/ \ / \
"azsmaTCcKMUil Ccrnocoot npadpeonanbHasd IpeBHerpedecKas IpeBHEeTIepMaHCKasa
npomseoncTaa” (I'epmaHusa,
(EruneT, BaBwmioH, Poccusa)
Kuran)
IOpeBHEepUMCKas

paborylanesibyeckas
(IpeBHME AQMHE U
IpeBHUM Puwm)

CerogHs B MMpe HacUMTbIBAETCS OKOMO ABYXCOT rocygapctB. OgHaKo MpouecCc BO3HUKHOBEHWSI HOBbIX
rocygapcts BoBce He 3aBepwwuncsa. OgHu rocygapctBa nogdac moryt pacnagatbea (CCCP, HOrocnasus,
Uexocnosakus); apyrme obbeanHsitoTcsl B ©onee KpynHble (Takow Mpouecc, BO3MOXHO, Hayancs B paMkax
EBponerickoro Coto3a). CywiectByeT elle Hemano HapogHOCTEM M Hauuh, He UMELWMX COOCTBEHHbIX
rocyaapcts. OHK npunaratoT onpegeneHHble yeunusa ons co3gaHnsa Takux rocyaapcts. Peyb naet, Hanpumep, o
nanecTvHuax, kypaax, TuMopuax 1 ap.

Takum obpasom, Npobnema NosiBNeHns rocyaapcTs BOBCE He pelleHa pas u HaBcerga. MoryT 3apoauTbes
HOBbIE MPUYMHBI U POPMbI TaKOro BO3HUKHOBEHMS, YTO, 6eCCnOpHO, TONLKO 060oraTUT TEOPUIO rocyaapcTea.

§ 4. OcHOBHbIe TeOpMU NPOUCXOXKAEHUA rocyaapcTBa

OcCHOBHbIE TEOPUM MNPOMCXOXOEHUS TrOocydapcTBa - Teonornyeckasi, naTpvapxanbHas, [OroBopHas,
Hacunusi, opraHudeckasl, Martepuanuctudeckasi, ncuxoriormdeckas, naTpUMOHWanbHasi U UpPPUrauuoHHast -
CTaBAT BO [NlaBy yrna KakoW-nmmbo OAWMH  KOHKPETHbIM  OOMMHUPYKOLWMA  Cnoco®  BO3HMKHOBEHWS
rocygapCTBEHHOCTM.

Teonormyeckas Teopusi MPOUCXOXOEHWUS rocydapcTBa Moflyymria pacrnpocTpaHeHue BO BpeMeHa
cpenHeBekoBbs. Ee ocHoBaTenem oObivHO cunTaetcsd ®oma AkBUHCKMA (1225 - 1274), COYMHEHMSI KOTOPOro
cTanm CBOEro poaa sHUMKIoneamen LepkoBHOM naeonorum Toro BpeMmenun. B 1879 r. sHumknvkon <*> nanbl JlbBa
Xl yyeHne ®Pombl AKBUHCKOTO (TOMM3M) ObINO OOBSABMIEHO Havboriee COOTBETCTBYHOLMM AyXYy M 3agadvam
KaTtonuumsama. B cOBpeMEHHbIX YCIOBMAX TEOMOrMYECcKyld TEOPUIO PasBUN UOEONOrM UCIaMCKOW PEnuvru,
kaTonuueckoi Lepksu (K. MaputeH), npeactasutenu Heotommuama (XK. laben, V. MeccHep v ap.).

<*> QHUMKIMKa - nocnaHue lNanbl PUMCKOro Ko BCEM KaToNMMKam Unu K KaToJlin4eCkoMy IyXOBEHCTBY.

Mo MHeHWIO NpeacTaBUTENEN AaHHOW OOKTPUHbI, FOCYAapCTBO - NPOAYKT OOXECTBEHHOW BOMU, B CUIY Yero
rocygapcTBeHHas BriacTb BeYHa U He3blbriema, 3aBuciMa IMaBHbIM 06pa3oM OT PENUIMO3HbIX OpraHusaumin u
fesitenen. OTcioga Kaxabldi 00s3aH  MOOYMHATBCA rocydapto Bo Bcem. CyllecTBylollee couuarnbHO-
3KOHOMMYECKOE U MpaBOBOE HEePaBEHCTBO Nitodeit npeponpedeneHo Tol e BGOoXeCcTBEeHHOW Bomnei, ¢ 4em
HeobXoAMMO CMUMPUTLCA UM He OKasbiBaTb COMPOTUBIEHMS nNpoaorpkateno Ha 3emne Brnactu  bora.
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CnepoBaTenbHO, HEMOCMyLUIAHNE TOCYOApPCTBEHHOM BracTM MOXET pacLEeHMBATbCA Kak HenocryllaHve
BceBbllWwHemy.

MpuoaBas rocygapctBy M rocygapsm (Kak NpeacTaBUTENSM U BblipasvuTensM OOXECTBEHHLIX BEIEeHUI)
Opeon CBATOCTWU, UOEONOr TEONOrMYECKOW TEOPUM NOSHUMANM 1 NOQHUMAIOT MX MPEeCTUX, crnocobcTBoBanu u
CnocobCTBYIOT YTBEPXKAEHUIO B 06LLIECTBE Nopsigka, cornacusi, ayxosHoctn. Ocoboe BHMMaHWe 34ech yaensercs
"nocpegHukam" mexay borom n rocygapcTBeHHOM BNacThiO - LIEPKBU N PENTUTMO3HBIM OpraHM3aumsm.

BmecTe ¢ TeM gaHHas OOKTpUMHA yMarnsieT BIIMSIHUE COLManbHO-3KOHOMUYECKNX U OPYTUX MaTepuarnbHbIX U
OYXOBHbIX OTHOLLUEHUA Ha TrOCY4apCTBO W He MO3BONSIET OMNpPenenuTb, Kak COBepLUeHCTBOBaTbL hopmy
rocygapcTBa, Kak yrnydlaTtb roCy4apCTBEHHOE YCTPOWCTBO. K TOMy ke TeonorMdeckasi Teopusi B MpuHUMNE
HeZokasyema, Mbo NocTpoeHa B OCHOBHOM Ha Bepe.

K Hanmbonee M3BECTHbLIM NpeAcTaBUTENSM NaTpuapxanbHON TEOPUM MPOUCXOXKLOEHUS TOCYLapCcTBa MOXHO
OTHeCTU ApeBHerpedeckoro dunocoda Apuctotens, aHrnuiickoro meicnutena XVIl B. P. ®dunbmepa, pycckoro
coumonora H.K. Muxarinosckoro v ap.

OTK y4eHble 000CHOBLIBAIOT TOT haKT, YTO NIIOAM - CYLLECTBA KOMMEKTUBHbIE, CTPEMSLLMNECS K B3aUMHOMY
0o06LlEeHNI0, NMPUBOASALLEMY K BO3HMKHOBEHMIO ceMbW. B nocnepgyrowlem pasButue U paspacTaHMe CeMbU B
pesynbTate OObeAWHEHUs Noded U yBEenMYeHMst dMcrna 3TUX CeMer UM MpuBOOMT B KOHEYHOM cyeTe K
obpa3oBaHuWio rocygapctea. Takum obGpa3oM, rocydapCTBO - MPOOYKT paspoCLUencs CeMbU, 3TO cBOoeobpasHas
Gonbliasi ceMbs.

OTcloga BnacTb rocygapst ecTb NpodofbkeHvMe BnacTu oTua (natpuapxa) B cembe, KoTopasi siBnsetcs
HeorpaHuM4eHHoW. [lockonbKy M3HayanbHO Mpu3HaeTcs GOXeCcTBEHHOE NpoucxoXdeHue BractTu "natpuapxa”,
NnoAdaHHbIM  MPEAIOKEeHO TMOKOPHO MOAYMHATLCA rocygapto. Bceskoe conpoTuBrneHue Takow  BRacTu
HegonycTMMo. Jlnwb oTeyeckas 3aboTa MOHapxa cnocobHa obecneunTte HeobxoguMble Afsi YenoBeka yCrnoBust
KNU3HW.

Kak n oTel B cembe, Tak U MOHapX B rocygapcTBe He BblOMpaeTcsi, He Ha3Ha4aeTcs M He CMeLaeTcs
noAaaaHHbIMK, UGO OHM - ero AeTu.

Pa3ymeeTcs, M3BeCcTHasi aHanorusi rocyaapctBa C CEMbeN BO3MOXHA, TaK Kak CTPYKTypa COBPEeMEHHOM
rocya4apCTBEHHOCTU BO3HUKMNA He cpasy, a passBuBanacb OT MPOCTENLLMX (OOPM, KOTOpble OENCTBUTENBHO
BMOMHEe Mornn 6bITb CpaBHMMbI C NEPBODOLITHOM ceMben. Kpome Toro, aTta Teopust CO34aeT Opeosi CBATOCTH,
yBaXKeHWs rocyJapCTBEHHOCTM BNacTy, "pOACTBEHHOCTN" BCEX B €4MHON CTpaHe.

Bmecte ¢ Tem npeactaBuTenu TEOpWUM MNaTpuapxanbHOrO MNPOUCXOXAEHMS rocyaapcTBa  ynpowaroT
NpoLieCC BO3HMKHOBEHWUSI rOCYAApPCTBEHHOCTM, MO CyTW [efa SKCTPanosiMpyrT MOHATUE "ceMbsa" Ha MoHATUE
"rocypgapcTtBo”, a Takue kaTeropuu, kak "oTed", "4neHbl cembun", HEOOOCHOBAHHO OTOXOECTBMSHOTCSA
COOTBETCTBEHHO C KaTeropuamu "rocyaapb", "nogaaHHbie”. K Tomy e, No cBUOETENbCTBY MCTOPUKOB, CEMbS Kak
coumanbHbI MHCTUTYT BO3HMKana npakTU4ecku napannenbHO C BO3HWKHOBEHVMEM rocygapcTBa B npouecce
pasnoXeHusi NepBoObITHOOBLLMHHOIO CTPOS.

[oroBopHasi Teopus NPOUCXOXOEHWUS rocygapcTBa Monyyuna pacnpocTpaHeHve B Hamboree nornyecku
3aBepeHHom Buge B XVII - XVIII BB. B Tpygax I'. Mpouusa, KK, Pycco, A.H. Paguwesa u gp. Mo nx MHeHuto,
rocygapcTBO BO3HUMKAET Kak NPOAYKT CO3HATENbHOr0 TBOPYECTBA, Kak pe3ynbTaT 4OroBopa, B KOTOPbLIN BCTynatoT
nogun, HaxogmBLUMECST A0 3TOro B "eCTeCcTBEHHOM", NepPBOOLITHOM COCTOSAHMMW. [TOCyaapCcTBO - 3TO paLMoHanbHoe
obbeavHeHne nogen Ha OCHOBE COMMalleHUs Mexgy HUMW, B CUily KOTOPOro OHW nepejarT 4acTb CBOEK
cBoboabl, CBOeN Bractu rocygapcrBy. MsonupoBaHHble e [0 MPOUCXOXAEHWS rocygapcrBa MHOMBUAbI
npeBpaLlaoTca B eauHbli Hapog. B utore y npasutenein n obuiectsa BO3HUKAET KOMMIIEKC B3aUMHbIX NpaB U
06s3aHHOCTEN M COOTBETCTBEHHO - OTBETCTBEHHOCThL 3a MX HEBbINOSHEHUE.

Tak, rocygapcTBo MMeET NpaBo MpUHUMAaTh 3aKOHbI, CObUpaTh Hamnorv, HakasblBaTb NPECTYMHMKOB U T.M.,
HO B TO e BpeMsi 00513aHO 3aluLLaTh CBOK TEPPUTOPUIO, NpaBa rpaxaaH, ux cobCcTBeHHOCTb U T.4. [paxgaHe
005a3aHbl cobnogaTth 3akOHbl, NAATUTb HamorM WM Mp., HO, B CBOK OYepedb, OHU MMEKT MpaBO Ha 3awuTty
cBoboabl M1 COBCTBEHHOCTU, @ B Criyyae 3roynoTpebneHnss npaBuTensiMm BnacTblo - pacTOPrHyTb OOrOBOP C
HUMW JaXe NyTeEM CBEPXKEHMSI.

C ofHoWM CTOpPOHBI, JOroBopHas Teopus Obina KpymnHbIM LUArom Brieped B MO3HaHUM rocygapcrea, Mbo
nopbiBana ¢ penurMo3HbiMU NpeacTaBneHNs MM O MPOUCXOXKOEHMM FOCYAAaPCTBEHHOCT U NONIMTUYECKON BNacTy.
Ota koHuenuusa nmeeT un rnybokoe femMmoKpaTnyeckoe cogepkaHue, o60CHOBbIBasi ECTECTBEHHOE NPaBo Hapoaa
Ha CBep)XeHMe BracTu HErogHOro NPaBUTENS BMIOTb 4O BOCCTaHUS.

C ppyron CTOpOHbI, cnabbiM 3BEHOM AaHHOW TEOPUM SABNSAETCA CXeMaTudHoe, WAeanv3vpoBaHHOE W
abcTpakTHoe npeacTaBneHne O nNepBOObLITHOM 06LecTBe, KOTOpoe sKoObl Ha ONpeaeneHHOM 3Tarne CBOEero
pasBUTMSA OCO3HAET HEOOXOOMMOCTb COrnalleHust Mexay HapogoM u npasutensmu. OyeBnaHa HegoOLEHKa B
MPOUCXOXOEHUN TOCYAapCTBEHHOCTM OOBEKTMBHBLIX (NpeXge BCEro CounanbHO-3KOHOMUYECKMX, BOEHHO-
NOMUTUYECKUX U MP.) AaKTOPOB M NpeyBenMYeHne B 3TOM NpoLEecce CyObEKTUBHBIX Havan.

Teopus Hacunust Hanbonee noruyecku G6bina obocHoBaHa B XIX B. B Tpygax E. OiopwuHra, J1. N'ymnnosuya,
K. Kaytckoro u ap.

MpUYMHY NPOUNCXOXOEHUS TOCYLapCTBEHHOCTM OHW BUAENM HE B O9KOHOMMYECKUX OTHOLUEHMSX,
OOXECTBEHHOM MPOBUAEHUN U OOLLECTBEHHOM [OrOBOpPE, @ B BOEHHO-MONMUTUYECKNX (pakTopax - Hacwunuu,
nopaboLLeHnn OgHMX NNemeH ApyrMMmu. Ons ynpaBneHusi 3aBO€BaHHbIMW Hapod4amMun U TEPPUTOPUSMU HYXKEH
annapar NpUHYXXaeHUs, KOTOPbIM U CTarno rocygapcTBo.

ocynapcTBo - "ecTecTBEHHbIM" 0Opa3oM (T.e. NyTEM HAcuNusl) BO3HMKLIAS OpraHuM3auusi BNacTBOBAHUS
OLHOrO MfeMeHN Hag ApyruMm. A 3TO Hacunue n NogYUMHEHWE BMACTBYHOLLUM MOABMACTHLIX SIBNSAETCS OCHOBOW
BO3HWKHOBEHWSI 93KOHOMUYECKOro rocnoAcTtea. B pesynbTate BoviH MreMeHa nepepoxganuck B KacTbl, COCIIOBUSI
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n knaccel. 3aBoeBaTenu npeBpallan MOKOpPeHHbIX B paboB. CnepoBaTenbHO, FOCYAapcTBO - He WUTOr
BHYTPEHHEro pa3BMTUS 00LLEeCTBa, a HaBsi3aHHas eMy U3BHE cuna.

C ofHOW CTOPOHLI, BOEHHO-NoNUTMYeckue akTopbl B 00pas3oBaHUM rOCY4APCTBEHHOCTU HEnb3s
MOMHOCTbLIO OTBepraTb. VICTopMYeckuin onbiT MNOATBEPKAAET, YTO SMIEMEHTbI HACUIUS COMPOBOXAAnM NpoLecc
BO3HWKHOBEHWSI MHOTMX rocygapcTB (Hanpumep, OpeBHErepMaHCcKoro, ApeBHEBEHrepckoro). C Apyrom - BaXKHO
MOMHWTb, YTO CTEMEHb WUCMONb30BaHMS Hacunusa B 3ToM npouecce bbina pasHasi. MosTomy Hacunune cnegyet
paccMaTpuBaTb B Ka4eCTBE JULLIb OOHOW M3 MPUYMH BO3HUKHOBEHWSI rocy4apcTBa Hapsagy ¢ apyrumu. K tomy xe
BOEHHO-MONUTUYECKNEe pakTopbl BO MHOMMX PErMoHax wurpanuM B OCHOBHOM BTOPWYHYHO poOIib, YCTynas
NMEePBEHCTBO COLMAIbHO-3KOHOMUYECKUM.

OpraHunyeckasi Teopusi MPOUCXOXKOEHUSI rocydapcTBa Mosyyuna LUMPOKOe pacnpocTpaHeHWe BO BTOPOM
nonosuHe XIX B. B Tpyaax . CneHcepa, Bopmca, lMpeica u ap. IMeHHO B 3Ty anoxy Hayka, B TOM 4ucne u
rymaHuTapHasi, ucrnbitana Ha cebe MoLHOe BNUsiHUE NOEeN eCTECTBEHHOIO 0TOOpa, BbickazaHHOW Y. [JapBMHOM.

Mo oueHkam NpepcraBuUTENEn AaHHOW OOKTPUHbI, FOCY4APCTBO - 3TO OPraHMaMm, NMOCTOSIHHbIE OTHOLLEHWS
MeXay YacTsMM KOTOPOro aHariorMyHbl MOCTOSIHHbIM  OTHOLUEHMSIM MeXZy YacTaMWU XKMBOTO CyLLEeCTBa.
FocynapcTBO - NPOAYKT couManbHOM 3BOMIOLUW, KOTOpas SBASeTCS NUWb PasHOBUMOHOCTLIO 3BONOLUM
Gu1onornyeckon.

locypapcTtBo, Oyayynm pasHOBWOHOCTbIO OMOMOrM4Yeckoro opraHuaMa, WMeeT Mo3r (npaBuTenen) u
cpencTBa BbINOMHEHUS ero peweHuin (nogaaHHbIX).

Mopgo6HO ToMy Kak cpean GMONOrMyYeckMx OpraHM3MOB B pe3ynbTaTe eCTEeCTBEHHOro oTbopa BbiXKMBaKOT
Hanbonee npucnocobneHHble, Tak M B couMarnbHbIX OpraHnaMax B npouecce 0OopbObl M BOWH (Takke
ecTecTBeHHOro otbopa) CcKnagblBalOTCA  KOHKPETHble  rocydapctea, (QOPMUPYHOTCS  NPaBUTENbLCTBA,
COBEpPLUEHCTBYETCS CTPYKTypa ynpaeneHus. Takum obpasom, rocygapCTBO MpakTU4eckn "ypaBHuBaeTcs" C
B1onornyeckMmMm opraHnM3mMom.

OTpuuatb BnusiHie BMonornyecknx akTopoB Ha MPOLLECC MPOUCXOXKAEHMS FOCYAaPCTBEHHOCTU ObIno Obl
HenpaBuIbHO, OO MAN - He TOMNbKO couMarnbHble, HO 1 BMONorMyYeckme cyLlecTsa.

OpaHako Henb3si MexaHU4ecKkn pacnpoCTpaHsTb 3aKOHOMEPHOCTW, NMpUcyLLne GUOMNOrMYeckon 3BONHOLMUN,
Ha couuarnbHble OpraHuM3Mbl, Henb3sl MOMHOCTLID CBOAUTL Npobrembl  coumanbHble K npobnemam
Buonornyeckum. 3TO XOTS M B3aMMOCBSA3aHHble Mexay coboW, HO COBEpLUEHHO pasHble YPOBHU XWU3HW,
NMOAYMHSIIOLLIMECS Pa3MMYHBIM  3aKOHOMEPHOCTSIM U UMelolwMe B CBOEW OCHOBE pasfvyHble MpPUYUHbI
BO3HWKHOBEHMSI.

K npepcraButensm marepuanmcTMYecKon TEeOopuu MNPOUCXOXOEHUSA rocygapctBa 00biMHO OTHocAT K.
Mapkca, ®. OHrenbca, B.A. JleHnHa. OHM OODBACHANT BO3HUKHOBEHME TOCYAAPCTBEHHOCTM MNpexae BCEro
coLManbHO-3KOHOMUYECKMU MPUYNHAMMN.

lMepBocTENeHHOE 3HayeHve [Ans  pasBuMTUS  SKOHOMUKW, a CrnegosaTernbHO, W ANs  MOSABMEHUs
rocygapCcTBEHHOCTM MMeNW TPW KPYMHbIX pasgeneHus Tpyga (OT 3emnefenus OTAenurnocb CKOTOBOACTBO M
pemecno, o6ocobunca knacc nogen, 3aHaTbiX Tonbko obmeHom). NogobHoe pasgeneHve Tpyaa n cBa3aHHOE C
HMM COBEPLLUEHCTBOBAHME OPyaAWUWA Tpyda Oanu TOMYOK POCTY €ro npou3BOAUTENbHOCTU. BO3HMK M3OLITOYHbLIN
NMPOAYKT, KOTOPbIAN B KOHEYHOM CYETE U MPUBESN K BO3HMKHOBEHWUIO YaCTHOW COBCTBEHHOCTW, B pe3ynbTaTte Yero
00LecTBO pacKosoNoCh Ha UMYLLIME N HEMMYLLME KIacChl, Ha SKCNyaTaTopoB U 3KCMyaTupyembiX.

BaxxHenwmm nocnencTeMeM MOSIBNEHUSS YACcTHOM COOCTBEHHOCTM BbICTyNaeT BblgeneHve nyonuyHom
BNacTu, y)Xe He coBnagaroLlen ¢ obLeCcTBOM M He BblpaXkaroLen MHTepechl BCEX ero 4yneHoB. BrnactHasa ponb
nepexoguT K GoratbiM MoAsaM, K crieumanbHON kaTeropum ynpasnsowmux. Ans 3awmutbl CBOMX 3KOHOMUYECKMX
WHTEPECOB OHM CO34al0T HOBYIO MOMUTUYECKYID CTPYKTYPY - roCy4apCcTBO, KOTOPOE CRYXUT Npexae BCEero kak
WHCTPYMEHT NpOBEAEHUS BONN NMYLLMX.

Takum o06pasom, rocygapcTBO BO3HWKIIO MPEMMYLLECTBEHHO B LEMSX COXPaHEHMS W MOALEPXKKM
rOCMOACTBa OAHOrO Krnacca Hag ApyrvMm, a Takke B Lenax obecrnedeHus cylecTBOBaHNS U OYHKUMOHNPOBaHMWS
obLecTBa Kak LerloCTHOro opraHmama.

Bmecte ¢ Tem B gaHHOMW Teopuu BeCbMa 3aMETHO YBIIEYEHWE 3SKOHOMMYECKMM OETEPMUHM3MOM U
KNaccoBbIMW aHTaroHM3MamMu npv OO4HOBPEMEHHOW HEeOOOLIEHKE 3THUYECKUX, PEFUMMO3HbIX, NMCUXONTOMMYECKMX,
BOEHHO-MONMUTUYECKNX U APYIMX (DAKTOPOB, BMSIOLLMX HA MPOLLECC MPOUCXOXKOEHNS TOCY4apPCTBEHHOCTM.

Cpeoun Haubonee u3BECTHbIX MpeacTaBUTENEN MCUXONOrMYECKOW TEOpUM MPOUCXOXAEHUSA rocygapcTea
MoxHO BblgenuTtb JI.W. Tetpaxwuukoro, . Tapga, 3. ®perima n gp. OHM CBA3LIBAT MOSIBIIEHME
rocygapCTBEHHOCTM C OCOObIMW CBOWCTBaMM YENOBEYECKOM MCUXMKU: MOTPEOHOCTBIO Mogen BO BNacTM Hag
OPYTMMU MIOAbMW, CTPEMITEHNEM NOOYMHATLCS, NogpaxaTb.

MpUYMHBI NPOUCXOXOEHNS TOCYy4apcTBa 3aKyalTcsa B TeX CMOCOOHOCTSX, KOTOpble MNepPBOObLITHBIN
YenoBeKk MpunucbiBan MIEMEHHBIM BOXAAM, Xpeluam, lWwamaHam, KongyHam u gp. Wx marudeckas cuna,
ncuxuyeckasi aHeprust (OHM Aenanu OxoTy yaadHow, boponunck ¢ GonesHsamu, npegyragpiBanu cobbiTusa u T.M.)
cO34aBarnv ycrioBusi onsi 3aBUCUMOCTM CO3HaHUSI YNeHOB NepBOObITHOrO oOLecTBa OT BbiLUEHA3BaHHOW 3MUTLI.
VIMEHHO 13 BnacTu, NPUNUCLIBAEMON 3TON 3NUTE, N BO3HUKAET BNACTb roCcyAapCTBEHHAs.

BmecTe ¢ Tem Bcerga cyLectBoBanv v CyLLECTBYIOT MOAN, KOTOPbIE HE COrfacHbl C BNacTbio, MPOSABNSAOT
T€ WIU VHblE arpeCcCUBHbIE CTPEMIEHUS, UHCTUHKTLI. [N yaepxaHus B "y3ae" nogobHbIX MCUXMYECKUX KavyecTB
NINYHOCTU 1 BO3HWUKAET rocyaapcTBo.

CnepgoBaTenbHO, rocyaapcTBO HeEOBXoOAUMMO Kak Ans YAOBNETBOPEHUS MoTpebHocTen Oonbluen 4yactu
nogen B NOAYUHEHUN, NOCNYLLIAHUN, MOBUHOBEHUWN ONPEAENeHHbIM NMuam B o0LwecTBe, Tak U AN nogaBneHus
arpeccuBHbIX BMNEYEHWA HeKoTopbix uMHAMBUAOB. OTcioga npupoda rocygapctsa - MCMxXornorudeckas,
KOpeHsiLLasics B 3aKOHOMEPHOCTSAX YEeNOBEYECKOrOo CO3HaHWs. [ocyaapcTBO, MO MHEHMIO MNpencTaBuTenen
OaHHOWN TeopuK, - NPOAYKT pa3peLLeHns MCUXONMOrMYECKUX NPOTUBOPEYMIA MEXAY NHULNATUBHLIMU (AKTUBHBIMMN)

21



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

NINYHOCTSIMMU, CMOCODHBIMU K MPUHATUIO OTBETCTBEHHLIX PELUEHUA, N MAcCUBHOW MaccCoW, CMOCOGHOWM Nub K
noAapaxaTernbHbIM LENCTBUAM, UCTIONHSAOLWMNM OAHHbIE PELLEHUS.

BeccnopHo, ncuxonornyeckMe 3akOHOMEPHOCTM, C MOMOLLBbIO KOTOPLIX OCYLLECTBISETCA 4enoBedeckasi
OEeATeNbHOCTb, €CTb BaXXHbI (haKTOp, OKa3biBaKOLLMIA BNUSIHUE HA BCE COLMArbHbIE UHCTUTYTBI U KOTOPbIA HU B
KOeM criydae UrHopvpoBaTb Henb3s. B3aTb, kK npumepy, npobnemy xapuambl, YTobbl yoeantbca B aTom (rped.
charisma - ©OoxecTBeHHbIn pfap, OoxecTBeHHass wMwunocTeb). Ewo obnagaer nuYHOCTb, HageneHHas
CBEPXbECTECTBEHHBLIMW,  CBEPXYENOBEYECKMMUM WM MO  MEHbLlEn Mepe 0cob0  UCKMYUTENbHLIMU
CMOCOBHOCTSIMM UINK KavecTBaMu (repon, MPOPOKK, BOXON U T.M.), - XapuamaTtndeckas NMYHOCTb.

OpgHako ponb  MCUXOMOTMYECKMX CBOWCTB  JIMMHOCTM  (MppaumMoOHanbHbIX — Hadyan) He cnegyet
npeyBennymBaThb B NpoLiecce NpoucxoxaeHus rocygapctea. OHKM He BbICTYNAOT B KAYECTBE peLuaroLLmnx NpuymnH
N OOIMKHbI paccMaTpuBaTbCs MMEHHO NUWb Kak MOMEHThbl rocyfapcTBoobpasoBaHusi, MO0 ncuxmka nogen
hopMUpyeTCa Mo BNUSIHAEM COOTBETCTBYHOLLMX COLMANbHO-3KOHOMUYECKUX, BOEHHO-MOMUTUYECKUX U UHBIX
BHELLIHMX YCIOBUIA.

Haunbonee sipkum npegcraBuTeNeM NaTpMMOHWANbHOM TEOPUM MPOUCXOXKOEHUSA rocygapcTBa BbiCTynaet
K.J1. Tannep. MocyaapcTBo, MO €ro MHEHWIO, Kak U 3eMnsl, SIBNSIETCA YaCTHOW COOCTBEHHOCTbI MpaBuTENS.
MaTpyMoHManbHas Teopuss OOBACHAET NPOUCXOXOEHMEe rocyfapcTBa 3eMeribHOM COOCTBEHHOCTLI. MogobHLIe
npaBuUTENM rOCMOACTBYIOT Had TEppUTOpPUER B CUMy CBOErO "MCKOHHOrO" npaeBa Ha coOCTBEHHOCTb. B Takom
CUTyauumM Hapon npencTaBreH B KayecTBE apeHdaTopoB 3emiiM COOCTBEHHMKA, a YMHOBHUKM - B BuUAe
NprKa3yYnKoB NpaBUTENEN.

B cooTHOLIEHNM NOHATMI "BNacTb-COGCTBEHHOCTL" MPEeACTaBMTENM OAHHOW Teopun OTO4AT NPUOPUTET
npaBy cobcTBeHHOCTU. BnageHune 3Tol COBCTBEHHOCTBLIO pacnpoCTpaHseTCa BMOCMNEACTBUM WU Ha BRnageHue
TEPPUTOPUEN, YTO U NEXNUT B OCHOBE BO3HUKHOBEHWSI roCcyAapcTBa.

[elicTBUTENbLHO, rOCy4apCTBO MOXET cUMTaATbCsl COOCTBEHHOCTLIO OnpeaeneHHoro npaBuTensl, Beab OH B
Kakon-TO Mepe BrageeT, Nonb3yeTca 1 pacnopshkaetcsa (0cobeHHO B anoxy abconoTnama) npakTUyYeckn BCEM,
4YTO HaxOAWUTCSl Ha TEPPUTOPUM LaHHOW KOHKPETHOW CTpaHbl, B TOM YUCIe U rocyAapCTBEHHbIM annapaTtomM,
obnagalowmmMm cunoBbiMK cBorcTBaMU. K TOMy ke B 3MoXy CTaHOBMEHMSI TOFO WM MHOMO rocygapcTBa ero
TeppuUTOpuUsi BO MHOFOM onpefensinacb NpocTpaHCTBOM, B KOTOPOM FOCMOACTBOBan BOXb, BOeHadamnbHUK W
Apyron pykoBoguTenb pofda, nrnemeHu. [ocygapCTBEHHOE e XO3AWCTBO, (PMHAHCbI M T.M. MOCTEMNEHHO
npeobpasyoTcs U3 YaCTHOrO X03AMCTBA rocyaapsi, KHA3sl.

OpHako B nepvog CBOEro BO3HMKHOBEHMS rOCYO0apCTBEHHbIE WHCTUTYTbl Janeko He Bcerga pearnbHo
Haxo4saTCs B MOMHOM pacnopshkeHun npasutens. K ToOMy xe B Ty 3MOXy CyLleCTBOBano He CTOMbKO MNpaBo
YacTHOW COBCTBEHHOCTU, CKOMbKO HacuUrbCTBEHHOE obnagaHue 3emnen. B pamkax gaHHom Teopum B npolecce
NMPONCXOXAEHUS rOCYAapCTBEHHOCTM NpeyBenuyeHa ponb YacTHOM COBCTBEHHOCTU Ha 3eMf10 1 OQHOBPEMEHHO
HEeAOOLEeHEHO BNSIHUE HA HErO BOEHHO-MOMUTUYECKUX, ATHUYECKUX, PENUIMO3HBLIX U UHBLIX (PaKTOPOB.

Hanbonee spkum npegcrtaBuUTENEM UPPUraLMoOHHON  (rMOpPaBNNYECKON) TEOpPUMM  MPOUCXOXAOEHUS
rocygapcrea SBNSAETCA COBPEMEHHbLIN HeEMeUKMA YyyeHbin 3. Buttdorens. OH cBA3bIBaeT mnpouecc
BO3HWKHOBEHWSI TOCYJapPCTBEHHOCTM C HEODXOAMMOCTbIO CTPOUTENbCTBA WPPUrauMOHHBIX COOPYXXEHWUA B
BOCTOYHbIX arpapHbix obliectBax. 3TO COMPOBOXOAETCSH POCTOM YMCra YMHOBHMKOB, rOCygapeBbixX IOOew,
obecneunBarowmx 3PPEKTUBHOE WCMONb3OBAHNE [AaHHbLIX COOPYXEHUA W  SKCMNyaTUPYOLWMX OCTasbHbIX
rpaxkgaH.

FocyoapcTBO, BbIHYXOEHHOE MPOBOAWTL B MOAOOHLIX YCMOBUSAX KECTKO LEHTPanm3OoBaHHYH MOSNUTUKY,
BbICTyNnaeT B KayecTBe €OMHCTBEHHOrO COOCTBEHHMKa W OAHOBPEMeHHO 3akcnnyatatopa. OHO ynpasenser,
pacnpegensieT, y4nTbiBaeT, Nog4MHSAET.

VppuraumoHHble npobnembl, MO MHeHuO ButTdorens, ¢ Hem3bexXHOCTbO MpMBOAAT K 0Opas3oBaHmio
"MeHe [ KepCKo-6opoKpaTUYECKOro knacca", nopabdovyatoLlero obuecTBo, K dhopMMpoOBaHMIO
"arpoMeHegKepckon” LmBnnuaawmu.

JencTBnTENBLHO, NPOLIECCHI CO3A4aHUA U NOAAEPKAHWUS MOLLHbBIX MPPUrauMOHHBIX CUCTEM NMPOUCXOAWUNY B
permoHax obpasoBaHMs NepBUYHBIX ropogoB-rocygapcts: B Meconotamun, Erunte, UHgun, Kntae n gp. Takke
O4YeBUAOHBI U CBA3WN 3TUX MPOLIECCOB C (POPMUPOBAHMEM MHOFOYMUCIIEHHOrO Krlacca ynpasrieHLUEB-YMHOBHUKOB,
CNyx0, 3almLLaloLWLmMX KaHanbl OT 3aunMBaHug 1 obecneymBaroLLmx No HAM CyAOX0ACTBO, U T.N. (A.b. BeHrepos).

K Tomy e npaktunyeckn 6eccrnopHbIM MOXHO cuuTaTtb (PakT BRMSHWUA reorpacuyeckux 1 KnumMaTuy4ecKmx
(MOYBEHHbIX) YCITOBMI Ha CTAHOBMEHME TOCY4apCTBEHHOCTU. B oTaenbHbIx Havbonee HebnaronpusATHbIX AN
BEAEHNsI CENbCKOro X03s1IMCTBa pernoHax nogobHble dhakTopbl kKaTanuanpoBanu 3ToT npouecc, "aosoannn" gaxe
PEXMM KOHKPETHOrO rocyapcTea A0 KpanlHUX 4eCnoTU4ecknx opm.

OpHako B paMkax JaHHOW TEOPUU M3MULLHE KaTEropumyHO BblOENeHbl OTAENbHblE hparMeHTbl npouecca
CTaHOBIIEHNsI TOCYAapcTBa Kak rnaBHble, 6a3oBble. Mexay Tem uppuraumoHHble NpUYMHBLL Obinv XapaKTepHbI
NPEMMYLLECTBEHHO TOJTLKO AJ151 HEKOTOPbIX permoHoB Boctoka. CnegoBaTensHO, NpeacTaBUTEN 3TOW SOKTPUHBI
HEeOOLEHNBAIOT COLManbHO-3KOHOMUYECKNE, BOEHHO-NOMUTUYECKNE, NMCUXOSNOTMYECKME N UHbIE (DaKTOpbl, TOXe
BECbMA OLLYTMMO BMUSIIOLLME HA XOL BO3HUKHOBEHUS FOCYAAPCTBEHHOCTU (CM. CXeMbI 5, 6).
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OCHOBHHE TEOPUN
[MPOUCXOXOEHNA T'OCYIOAPCTBA:
MIEN U IIPEJCTABUTEJIN

Teosiormueckas - BoI' cos3majl I'OCyIapCTBO
(Poma AxBMHCKUM, MapureH, Mepcbe M Ip.)

[laTpmapxaljibHasd — TOCyIoapCTBO KaK INPOOYKT Pa3BUTUA CEMbU
(ApucTtoTenb, OunbMmep, MUXaMJIOBCKMM M OpP.)

IHoTOBOPHASA - TOCYIapCTBO KakK MPOIOYKT COTJIAlleHUs MeXIy JIOoIbMU
(I'o66c, Pycco, Pagumer u Op.)

Teopusa HacuIMsa — TOCYOApCTBO BO3HUKIIO B pPe3yJbTaTe
BOEHHO-NOJIUTHUUYeCKUxX OGakTopoB (I'ymnyoBuu, HiopMHT, KayTckum u Op.)

OpraHuueckas Teopuda — TOCyIapCTBO KakK chHeumpmydeckas PasHOBUIOHOCTHL
OroslorudYeckoro opraHmusMa (CneHcep, Bopwmc, Ilperic m np.)

MaTepranmucTmMueckas Teopusa — TOCYyHapCTBO KakK MNPOOYKT
COLUMAaJIbHO-BKOHOMMUECKOTO paszBuTusa (Mapkc, 3HTesnbCc, JIeHMH U Op.)

[IcuxoJjiorMdyecKas TeopMus - TOCYIapCTBO BO3HUKIIO B CMIIy OCODEHHOCTEMN
yeJjioBeueckoM ncuxmukm (llerpaxuuxmy, openn, Tapn u Op.)

[IPU3HAKN T'OCYIAPCTBA,
OTJIMYAKIIVE ETO OT OBIECTBEHHOW BJIACTHU
POJIOBOT'O CTPOA

nybJiMuHasa BJIACTb

cucTeMa HaJIOTOB
Y 3arMOB

TEPPUTOPUAJILHOE
IeJIeHME HaCeJIeHUS

npaBo

CyBEpEeHUTET

MOHOIIOJIMA Ha JIieT'aJIbHOe
IIprMMEeHeHMEe CUMJIBL

n mpyrue
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§ 5. FlocynapcTBO Kak NpoAyKT pa3BuBatoLerocsi obwecTsa

O6LWecTBO B LUMPOKOM 3HAYEHUU - COBOKYMHOCTb WCTOPUYECKU CIOXMBLUMXCA (OPM COBMECTHOW
OeATenbHOCTY NMoAew; B Y3KOM CMbICIE - UCTOPUYECKN KOHKPETHbINA TWUM coumarnbHONW CUCTEMbI, onpeaeneHHas
dopma coumanbHbIX OTHOLLEHW.

O6LuecTBO 1 rocygapcTBo - MOHATUA He coBnagatowue. NepBoe Wwupe BTOporo, nbo B obLiecTse NOMMMO
rocyaapctea €CTb W HerocyaapCTBEHHble CTPYKTYPbl: MOMWTUYECKME MapTUW, MONUTUYECKNE [ABWXKEHWS,
obLLecTBEHHbIE OpraHuM3auMnm n obbeauHeHusi, TpyaoBble KONnektmBbl M T.4. [OCygapcTtBO ecTb Nullb
nonuTnyeckas 4acTb oOLLEeCTBa, Ero aNeMeHT.

locynapcTBo 3aHMMaeT B OOLLECTBE LiEHTparnbHOE MNOMOXEeHWe W urpaeT B HeM rmaBHylo ponb. [lo
XapaKkTepy rocyaapctsa MOXHO CyAWUTb O XapakTepe BCero obLecTBa, ero CyLUHOCTW.

"ocyaapcTBO MO OTHOLLUEHUIO KO BCeMy 0OLLECTBY BbICTYNaeT Kak CPeACTBO yrnpaBreHus, BeAeH s obLmx
aen (obecneynmBaeT nopsaok U oOLWEeCTBeHHy 6e3onacHOCTb), @ MO OTHOLIEHMIO K NPOTUBHMKAM
rocnoAcCTBYIOLLEro Kracca - HepeaKo Kak opyane NogaBneHns U Hacunums.

XpoHororuyeckme pamku obLiecTBa M rocygapctsa Takke He COBMagaloT: MepBoe BO3HMKIO paHblue U
nveeT Gonee GoraTylo UCTOPUIO CBOErO Pas3BUTUS, HEXenn BTopoe. PoxaeHHoe passuBaloLnMcst OOLLIECTBOM
rocyaapcTeo npuobpetaer No OTHOLIEHUIO K HEMY OTHOCUTEMbHYI CaMOCTOSITENbHOCTb. [lpyM 3TOM CTeneHb
CaMOCTOSATENbHOCTW TOCyAapCTBa MOCTOSIHHO MEHSIETCSt U 3aBUCUT OT BHYTPEHHWX M BHELUHMX YCIOBUIA KX
B3aMMOAENCTBUS.

C nosiBneHnem rocyaapcTBa Ha4MHAETCSA CrOXHasi U NpOTMBOpEYMBasl UCTOPUS ero B3auModeNCTBUS C
obuwecteom. Kak dpopma opraHmsauum obLiecTsa M ynpaBnsioLias cMcTeMa rocyfapCTBO AOMKHO BbIMOMHATh
dyHKUMM B MHTepecax OONbLUMHCTBA rpaxAdaH, paspellaTtb BO3HUKAOLWME MeXay HUMKU NpoTUBOpeYMs,
npeoaonesaTb KpU3MCHble cuTyaumn. Bmecte ¢ TeM nHorga rocygapcTtBo MOXET UrpaTtb U ECTPYKTUBHYHO POrb -
BO3BbILLIATLCH HaA CO34aBLUMM ero 06LecTBOM, nNpesBpaLlatbea U3 "cnyrn” B "xosamnHa" n T.n.

BospgelictBre obuiecTtBa Ha rocygapcTBO NPUHATO cynTaTb NPSAMOW CBA3bIO, a BO34eNCcTBMe rocygapcraa
Ha obwecTBo - obpaTHon. MHororpaHHoe obpaTHoe BO3AENCTBME pPa3BUTOrO rocygapctea Ha obLWecTBo -
Krno4eBasl, HO HEAOCTATOYHO M3yyeHHasi npobnema, rmaBHOE B KOTOPOWM - COOTHOLLEHNE MeXAY CO3HaTeNbHbIM
rocyapCTBEHHO-NPaBOBbIM PErySIMPOBAHMEM COLIMANIbHO-3KOHOMUYECKOM XM3HU U CTUXMAHBIM  PbIHOYHBIM
camoperynupoBaHuem (B.M. Kopenbckui).

§ 6. Oco6eHHOCTH BO3HMKHOBEHMS NpaBa

MpaBo kak coumanbHbI MHCTUTYT BO3HMKAET NPaKTUYECKN BMECTe C rocygapCTBOM, NOCKOMbKY BO MHOMOM
OHM npwu3BaHbl obecneymBatb 3PPEKTUBHOCTL AeNcTBMs Apyr Apyra. Kak HEeBO3MOXHO CyLliecTBOBaHWe
rocygapctea 6e3 npaBa (nocrnegHee opraHu3yeT MOMWTUYECKYHO BRacTb, BbICTynaeT 3ayacTyld CpeacTBOM
npoBeAeHNs MOSMMTUKN KOHKPETHOro rocydapcTtea), Tak 1 npaeBa - 6e3 rocygapcrBa (KOTopoe ycTaHaBnuBaeT,
NPUMEHSAET W rapaHTUpPyeT puandyeckme HopMmbl). VIMEHHO oOpraHbl rocygapcTBa CTAHOBATCSH OCHOBHbIMU
CTPYKTYpamu, KOHTPOMMVPYIOLLMMW BbINOMIHEHME NPAaBOBbIX MpegnucaHun 1 peanuaylolwmMm B Cryvae ux
HapyLLEeHWs1 COOTBETCTBYHOLLME IOPUANYECKME CAHKLMN.

Ecnu npusHaTe TOT hakT, YTO rocygapCTBO BbI3BaHO K >KM3HWM AN 3KOHOMUYECKOTrO U MOMUTUYECKOro
yrnpaBrneHns BCEBO3MOXHbIMW OOLLECTBEHHLIMW AenamMu, TO Afs MX pearibHOro OCYLLECTBEHUS OHO [AOIMKHO
Obino npuHMMaTb obOuleobs3aTensHble MNpaBuia MOBeAeHUs B BuAde pUMOMYECKUX HOPM MnM npuaatb
obueobs3aTtenbHOCTL NpaBoBbiM 0bbl4asiM. paBo - eguHCTBEHHas dopma, B KOTOPOW rocygapCTBO MOXET
BblpaXkaTb CBOW BENEHNs B Ka4ecTBe 00LLe0ba3aTenbHbIX.

MpUYMHBI M yCNOBUSA, BbI3BaBLUME K XM3HU MNPaBO, BO MHOIOM aHanorMyHbl NpyvyMHaM, MOPOAMBLUNM
rocygapcTteo. OgHako Mexay MOHOHOPMaMu NepBOObLITHOrO obLecTBa U HOpMamMuy Npaea CyllecTBoBana bonee
rnybokas NpeemMCcTBEHHOCTb, YEM MeXdy opraHamuM pOLOBOro CaMoOynpaBreHUs W opraHamu rocygapcrsa.
BekoBble, NpoBEPEHHBbIE MHOMMMMW MOKOMNEHVUSMUN OOblban pacLeHMBanNmnCh Kak AaHHble CBbIle, KaK MpaBuiibHbIE
n cnpaBeanveble. Hanbonee LeHHbIe U3 HUX ObiNM CaHKUMOHNPOBaHbI rOCYyAapCTBOM.

Bo3HMKHOBEHME NpaBa - ANUTENbHbIA NPOLIECC, NPOTEKABLUMIA Ha NPOTSXKEHWUM XKU3HU MHOTMMX MOKONEHUNA.
lMepBOHaYanbHO 3apoXganucb aNEeMEHThI NpaBa, OTAENbHbIE MPABOBbLIE MOEU U MPUHLMMbBI, MPaBOBbIE HOPMbI U
NpaBOoOTHOLLEHMS. Pa3pacTtasch 1 yKpennsasach, AaHHbIE Opuandeckne dparMeHTbl MOCTENEHHO CKNaabiBanuch B
€0MHYI0 N BHYTPEHHE COrMacoBaHHYIO NPaBOBYH CUCTEMY KOHKPETHOro obLecTsa.

lMpaBO MCTOPMYECKM BO3HUKIO KaK KMacCOBOE SBIIEHWE W BbipaXkarno npexne BCEero BOMK UM UHTEpPECHI
9KOHOMMYECKM FOCMOACTBYIOLWMX KnaccoB. YToObl ybeauTtbcsa B 3TOM, JOCTATOMHO MOCMOTPETb APEBHENLIME
npaBoBble akTbl paboBnagenbyeckon M eodanbHOW 3MOoX. Tak, ecnu paHblue B Crydae Kpaxu pellarouiee
3HayeHne npugaBanocb TOMY, KEM (COPOAMYMEM WIM 4YyXKakoM) OHa coBeplueHa (copoauya OObIMHO NUWb
NPVHY>X4anu BepHyTb MOXMLLEHHOE), TO Tenepb BCSIKOE MOCAraTenbCTBO HA COOCTBEHHOCTb BMEKNO 3a COOOM
CYpPOBOE HakasaHue, a NocAraTenbCTBO Ha MMYLLECTBO 3HATU Kaparocb 0COBEHHO KECTOKO.

Hanpumep, no apeBHeBaBUNoHckuM 3akoHam Xammypanu (XVIII B. 4o H.3.), 3a nobyto Kpaxy umyLlecTsa
BOp BO3Mellan COBCTBEHHMKY YObITKM B AECATUMKPATHOM pa3Mepe, a ecnu MOXULLEHHOE UMYLLEeCTBO Obino
"GOXbMUM WM ABOPLIOBLIM", T.€. MPUHAANEXano CAyXUTensam penurum unmn BbiCLUMM rocygapCTBEHHLIM OpraHam,
TO npegycmaTpvBarniocb BO3MELLEHME B TpuauaTUMKpaTHOM pasmepe. bonee Toro, B ocobow ctaTbe npsmMo
ykasbiBanocb: "Ecnv yenoek ykpageTt goctosiHue bora nnu [1Bopua, To 9TOro 4Yenoseka AOMKHO youTb, a Takke
TOro, KTO MPUMET U3 Ero pyK yKpageHHoe, JOMKHO youTs".
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Mpn HaHeceHWn nobGoeB, yBeuybe, YOWNCTBE, NPUM OCKOPOMEHWM CrOBOM MNEPBOCTEMEHHOE 3HAYeHue
npuobpen BOMPOC He O POAOMNMEMEHHOW, a O couManbHON MPUHAANEXHOCTU CTOPOH. Hampumep, BO MHOMMX
nremMeHax KpoBb 6naropoHOro oueHMBanach BABOE 1 BTPOE BhbilLe, YEM KPOBb MPOCTOMNMOAMHA, @ 4acTo BooOLLe
He MMera LeHbl, T.e. He nognexana marepvanbHOMY BO3MELLEHUIO.

Kaxgoe cocrnosre nmerno pasHoe npaBoBOe NOMOXeHWe, pasnuyHble npaea 1 06s13aHHOCTU, NPUBUErUA 1
orpaHunyeHusi. [axe HapylleHus obLmx Ans BCEero rocygapctea 3anpeToB (3anpeTbl youBaTb, KpacTb M Ap.)
BMeKnu pasHble (N0 NOpsSAKY NPUMMEHEHWs, MO CTEMeHW CTPOroCTM) CaHKUMU MO OTHOLLEHMWIO K YneHam pasHbIX
cocnosui 1 coumansHbix rpynn (O.3. Nencr).

Ecnu obbl4anM COXpaHAnucb B CO3HaHUM U MPOSIBNANUCH B MOBEAEHWM NIOAEN, TO MpaBoOBble HOPMbI
Hayanu odopMnATbCA MUCbMEHHO Ans Bceobuiero cBeaeHus. PopmanbHasi onpedeneHHOCTb npaBa - ero
Ba)KHENMLUUIA NpM3Hak, 6e3 KoToporo Npasa B NpUHUMNE ObiTb HE MOXET.

MpaBo - 6onee CrNOXHbIN perynaTop, 4em obblyan, MO0 KpoMme 3anpeToB B HEM MCMOMb3YyTCA U Takune
cnocobbl NPaBOBOro BO3AENCTBUSA, Kak 403BOfieHMe U 006s3biBaHWE, CO3AaloliMe LUMPOKME BO3MOXHOCTU Ans
ynopsigoyeHnsa obLeCTBEHHbIX OTHOLWIEeHUA. Bo3HMKHOBEHMEe npaBa - crneacTBUE YCMOXHEHWUS COLManbHbIX
cBsA3ell, 00OCTpeHMs npoTMBOpeYMiA B 0OLWecTBe, C PerynupoBaHMEM KOTOPbIX MepBOObITHbIE HOPMbI
CNpPaBnsnucb BCE MEHbLLE U MEHbLLE.

MpaBoBble HOPMbI CKNaAbIBANMNCh NPEUMYLLECTBEHHO TPEMS OCHOBHBIMU MYTAMU:

1) nepepactaHue MOHOHOPM (MepBOObLITHbIX 0ObIMaeB) B HOPMbl 0OBIYHOrO NpaBa U CaHKLMOHUPOBAHWE KX
B 9TOMN CBSI3M CUNOWN rocyaapcTBa;

2) nNpaBOTBOPYECTBO rOCYAapcTBa, KOTOPOE BbIpaXaeTcsa B U3J4aHUM creuunanbHbIX  OOKYMEHTOB,
copepxaLumx rpunanyeckmne HopMbl, - HOPMaTUBHBLIX aKTOB (3aKOHOB, YKa30B, NOCTAHOBMEHUN U T.N.);

3) cynebHoe mnpaBoO, COCTOsLLEE M3 KOHKPETHbIX PEeLUeHWA (NpUHUMaembiX CyAeOHbIMW opraHamu u
npuobpeTarLmx xapakrep 06pasLoB s peLleHns apyrnx aHanormyHbelx gen).

Ha npouecc BO3HMKHOBEHWST U pa3BUTUS MpaBa Takke OKasblBano BMAWSHUWE MHOXECTBO pPasfnUYHbIX
dakTopoB, cneundmka reorpadmnyecknx, KyrnbTYPHO-UCTOPUYECKUX U MHbIX 06CTOATENBCTB. B yacTHoCTK, Ha
BocToke, roe Becbma Benuvka pornb Tpaguuui, obblyaeB, penurnm, NpaBo BO3HWKAET MOA4 WX CUMbHbIM
Bosgenctemem. OCHOBHbIMU WUCTOYHUKaMU MNpaBa 34eCb BbICTYMalOT HPaBCTBEHHO-PENUrMo3Hble BO33PEHUs U
HopMmbl (Maeun KoHdyuus B Kutae, 3akoHbl MaHy B UHauun, KopaH B MycynbMaHCcKux ctpaHax u T.n.). B EBpone
Xe kpome obblMaeB Bce Oonble 3asBnanuM o cebe NpaBOTBOPYECTBO [OCYAAPCTBEHHbLIX OpPraHoB
(3aKkoHoaaTenbHbIE akThbl) U cyaebHoe Npaeo (NpeueneHTol).

KoHTponbHbIE BONPOCHI

1. KakoBa cneumdumka coumanbHbiX HOPM, CYLLECTBOBABLUMX B 4Orocy4apCTBEHHbIN nepnoa?

2. HasoBuTe npuymHbl 1 OOpMbl NPOUCXOXOEHMSA rOCYyAapcTBa.

3. K npegcraButensam Kakon Teopumn NpoNCXoXaeHust rocygapctea otHocutcs A.H. Paguwe?

4. OCHOBOIMOIOXHMKOM Kakol TeOopMM BO3HUKHOBEHMS rocyaapcTBa siBnsetTca Apuctotenb?

5. Kakve chaktopbl BbICTYNalT [MaBHbIMKM B MPOLLECCE MPOUCXOXOEHMS rocygapcTBa C TOYKM 3peHust
MaTepuannucTu4eckon Teopmnn?

6. B 4yem cneuundunka BO3HMKHOBEHUS NpaBa?
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Masa 3. CYLUHOCTb 1 ®YHKUUN TOCYOAPCTBA
§ 1. TocypapcTBeHHasA BNacTb: NOHATUE U o6LMe YepTbl

BnacTtb - CNoOXHbIA, MHOroacnekTHbI PeHOMEH, NPOSBASAIOLWMNNCA B Pa3HbIX OpraHu3auMoHHbIX dopmax,
MeTodax K cnocobax ee OCyLeCTBEHUS, CUCTEME OTHOLLEHWUI, Lensix u T.4. B opuagnyeckon nutepatype oaHu
aBTOPblI paccMaTpuBaloT BnacTb Kak OnNpeAerneHHyr (OyHKUUIO, NpUCyLLyo noboMy KOnnekTuBy, oOLLECTBY;
Opyrve wuccnegoBaTenn - Kak BOJNEBOE OTHOLUEHME (BnacTeOTHOLUEHWE) BMacTBYHOLEro WM MOABMACTHOro
CyObEeKTOB; TPeTbM - Kak CMOCOOHOCTL BracTBYHOLLErO (YNPaBnsoLWEro) HaBsa3biBaTb CBOK BOSO OPYrUM nvuamMm;
YeTBepPTblE - KaK OPraHN30BaHHYK CUMy, CMOCOOHYH MOAYMHATL BONE OnpederieHHOW couvanbHON OOLLHOCTM
apyrvx niogen. Bnactb NOHMMaeTCst Takke Kak ynpaBrieHne, CBI3aHHOE C NPUHYXaeHNeM. U HakoHeL,, 3a4acTyto
NnoZA BnacTbo NMOHMMAETCs roCy4apCTBO UMM ero opraxbl, ocyllecTerstowme Brnactb (A.®. YepaaHues).

Mo HaweMmy MHeHWUo, Mo coumnarnbHOM BracTb0 MOXHO MOHUMAaThL MpUcyLlee BCSIKOWM OBLHOCTU nogen
OTHOLLEHME FOCMOACTBA N NOAYMHEHMS MeXaY CyObekTaMu, ONuparoLLLeecs Ha NPUHYXXOEHMWE.

CoumanbHas Bnactb HeoTbemrieMa OT fo0OOM OpraHM3oBaHHOW, Gonee uNU MeHee YCTOMYMBOW W
ueneHanpaeneHHon o6wHocTM nogen. OHa npucywia u pody, M NremMeHn, U cembe, U OOLLECTBEHHOW
opraHusaumMu, M napTMu, W Trocygapctey, M oOuwlectBy B Lenom, WU T.N. OTO - BaXHelllee CcpeacTBo
(PYHKUMOHNPOBAHUS couMarnbHbIX CTPYKTYP WM MHCTUTYTOB, CYLLECTBEHHbIA 3rieMeHT ntobol opraHusaumu
coLmManbHOM XNU3HW.

Bnactb npugaetr obLecTBy LENOCTHOCTb, YMNPaBMSieMOCTb, CNYXUT  BaXHEMWUM  ¢aKTopoMm
OpraHM3oBaHHOCTM U nopsigka. VHbIMM cnoBamMu, 3TO CUCTEMOOOPa3yoLWMN 3reMeHT, obecneynBaroLLmi
coumanbHylo ku3HecrnocobHocTb. [log Bo3agencTBMEM BRacT  OOLLECTBEHHblIe OTHOLLEeHWs CTaHOBSTCS
LeneHanpaBneHHbIMUK, NpMoObpeTaloT XapakTep ynpaBnseMbIX U KOHTPONMPYEMbIX CBSI3€N, a COBMECTHAs XM3Hb
nogen genaeTca opraHM3oBaHHON U ynopsgo4YeHHON.

HeobxoguMmocTe couManbHOM BMRacTU B KOMMEKTUMBAX MPOUCTEKAeT M3 COBMECTHOMW OCO3HaHHOW
obLlecTBeHHOM [OesATenbHOCTM, YTO npegnonaraeT pasgeneHve Tpyda, pPerynvpoBaHWe MNoBeneHwus,
YCTaAHOBIEHME OMNPeAENeHHON Mepapxuu, Nnopsifka B3aUMOOTHOLLEHUM NIOOEN B KOMMEKTUBE W KOMMEKTMBOB
mexay cobon. CoumanbHasa BnacTb BCerga cogepXXuT aneMeHT NpuHyxaeHns. Popmbl NPUHYXKOEHWS, Kak 1 NyTu
"npuceoeHna" Yy>xom BoNKn, MHOroobpasHbl, B CBA3N C YEM pas3nMyaeTcs MHOXECTBO pa3HOBUOHOCTEN BriacTh Nno
CaMblM pPa3fMYHbIM OCHOBaHMAM [OENEHUs: SKOHOMWYECKasi, BOEHHasl, WAeosiornmyeckas, penurnosHas,
KopnopaTuBHas, NyonunyHasa u YyacTHas, BnacTb OpraHnsaumm Hag 0OpOBONbHO BCTYMMBLLUMMW B HEE YNEHaMu U
T.4. (B.E. YnpkuH).

[ocymnapcTBeHHas ke BnacTb npeactaBnseT cobor ocobyt pasHOBMAHOCTb coumanbHOM Bnactu. B
nutepaTtype no-pasHOMYy MOHMMAETCHA COOTHOLLEHME KaTeropun "rocygapCTBeHHasd Bnactb" M "monmtudeckas
Bnacrtb".

CornacHo ofgHOM TOYKE 3pEHMsl, roCcygapCTBEHHast BrnacTb - 6onee yskasa kateropusi, 4em nonutmdeckasi
BnacTb, nbo nocrnegHasa OCyLLeCTBNAETCA He TOMbKO rocydapCTBOM, HO U APYrMMM 3BEHbAMMU MOSNIUTUYECKOMN
cuctembl  obliecTBa: OpraHamum MECTHOro CaMOynpaBrieHusl, NapTUsSMW, MNOMUTUYECKUMU  OBUKEHUSMMN,
00LLEeCTBEHHBbIMI OpraHusaumsimm u T.n. Tak, B cootBeTcTBUM ¢ KoHCTUTYUMen Poccuinckon degepaumm opraHbl
MECTHOIo CaMOYrnpaBfieHNUs1 HE BXOOAT B CUCTEMY OPraHOB rocydapCTBEHHOM BNacTW, XOTS U OCYLLECTBMSAOT
BnacTtb (cT. cT. 3, 12, rn. 8).

BmecTte ¢ TeM ecnu rocygapCTBeHHasi BNacTb BbICTYMAET OT MMEHW BCero obuiectBa, TO nonutuyeckasl -
3a4acTyl0 OT KakoW-nMMbO ero 4Yactu WM coumanbHOW TIpynMnbl, SBAAOLWENCS CyObeKToOM MONMTUYECKOrO
BnacTBoBaHuA. B oTnnune oT Bnactu nNonuTUYECKOW, rocyfapcTBEHHas BNacTb MMEET CBOWUCTBEHHbIE el Tpu
OCHOBHbIE BETBM - 3aKOHOAATENbHYH, UCMONMHUTENbBHYIO U CyaebHY0 C COOTBETCTBYIOLWMMUN NpeporatMBamu (CT.
10 KoHctutyuum P®). NHbIMKM cnoBamm, nogobHO TOMY Kak MOMMTUYECKYHD cucTeMy obLuecTBa Hemnb3si CBOAUTb
TONbKO K rOCY4apcTBy, Tak M NOMUTUYECKYIO BNACTb HEMNMb3sl OTOXAECTBNATL C BMAcTblO rocy4apCTBEHHOMN.

CormacHo [dpyrom ToOuYke 3peHusi, MOHATUE "MonuMTuyeckas BracTb' TOXOECTBEHHO KaTeropuu
"rocygapcTBeHHas BNacTb", Tak kak NoNmuTudeckas BnacTb UCXOAMT OT rocydapcTBa M peanmayeTcs He MHaye Kak
npw ero (NPsIMOM UIN KOCBEHHOM) Y4aCTUW, pa3peLLeHnn 1 np.

["ocypoapcTBeHHas BnacTb - 9TO NyGIIMYHO-MONUTMYECKOE OTHOLLEHME FOCNOACTBA M MOAYMHEHUS MEXOY
cybbekTamu, onvparoLeecs Ha rocygapCTBEHHOE NPUHYXOEHNE.

MogobHas BNacTb OCyLLECTBASET PYHKLUMIO, CBA3AHHYHO C PYKOBOLCTBOM, YNpaBlieHNEM U KOOpAUHALVEN
BOMeBbIX AencTBUA nogen. [ocyaapcTBeHHasa BnacTb BeAeT K YCTAaHOBMEHUIO TakMX OTHOLLEHWIA, B KOTOPbIX OHa
BbICTYNaeT KakK BbICLUMA aBTOPUTET, OOOPOBOMBHO WNU  BbIHY)XOEHHO MNPU3HABaeMbIi BCEMMW YJlEHaMu
coumanbHOro coobLLecTBa, CNOXMBLLErNOCA Ha AaHHOW TeppuTopuu. BnactHoe pykoBOACTBO npegnonaraert, ¢
OLHOM CTOPOHbI, BO3MOXHOCTb HOCUTENEW BMACTHbIX (PYHKLUMI ONpedensTb NoBedeHue nogen, ¢ Apyron -
HeobOX0AMMOCTb MOABMACTHBIX NOAYMHATL CBOE MOBEAEHUE BMacTHOMY noBeneHuto. NoguvHeHne - cnencreue
Kak ybexgeHusi, Tak 1 npuHyxaeHus. BnacTe ectb cuna, cnocobHas noguMHsATb. YTpaTta 3Toro kadecrtsa
BbI3bIBAET Napanuy BracTu co BCeMU BbiTeKaloLwmmm otctoga nocnegcteusamu (IM.H. MaHos).

"ocynapcTBeHHas BracTb:

1) pacnpocTpaHsieTcs Ha Bce OOLWEeCTBO (3TO €4MHCTBEHHAs BNAaCTb, KOTOpPAst UMEET OTHOLLEHUE KO BCEM
nvuam, NPOXMBaKLUM B faHHOW CTpaHe, ABnseTcsa obLeoba3aTenbHoN);

2) HOCUT nyOnMYHO-NONUTUYECKUIA XapakTep (Mpu3BaHa BbINOMHATE OBOLECTBEHHbIE (DYHKUUW, peluaTb
obwue gena, ynopsgovmBath NPOLLECC YOOBNETBOPEHNS Pa3NNYHOro poaa MHTEPECOoB);
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3) onvpaeTca Ha rocyaapcTBeHHoe NpUHyXaeHue (MMeeT NpaBo NPUMEHNATb CUMy, Koraa 3To Heobxoaumo
ANSA OOCTWKEHUS 3aKOHHbBIX U CripaBeanmBbIX Lenei);

4) ocyllecTBnAeTcs cneumanbHbIMY NULAaMU (YMHOBHUKaMU, NOMUTUKAMU U T.N.);

5) ycTaHaBnMBaeT cUCTEMY HaroroB;

6) opraHu3yeT HacerneHue Nno TeppUTOpManbHOMY NPU3HAKY;

7) xapakTepuayeTcsl NErMTUMHOCTbIO U NeranbHOCTbIO.

NernTMMHOCTL U neranbHOCTb BNacTu - MOHATUS He coBnagatwwue. Ecnu neranbHOCTb 03HavaeT
topuanyeckoe 060OCHOBaHWE BNAcTW, ee COOTBETCTBME MPaBOBbIM HOPMaM, YTO BLICTYMNaeT ee opuandecKoit
XapaKTepUCTUKOW, TO NErMTMMHOCTb - 3TO OOBepue U onpaBAaHWe BracTv, YTO BbICTynaeT ee HPaBCTBEHHOM
Xapaktepuctukoi. Jliobas BnacTb, M3Aalollas 3akoHbl, Oaxe HenonynspHble, HO obecrnedynBawolwas ux
BbINOMHEHWE, - NerarnbHa, B TO e BPeMs OHa MOXET ObITb HENErMTUMHON, He MPUHUMATLCA HAaPOA oM.

Bo Bce BpemeHa NpegMeToM MOCTOSAHHON 03a604EeHHOCTU NPaBsALLUX INUT ABNAETCA NeruTMmalms ceoen
BMacTh U NonuTKKK, T.e. obecneyeHne Ux NpMU3HaHUs U 040GPeHNs CO CTOPOHLI NOABNACTHLIX. YTo6bI A06GUTLCS
YCUNEHUs CBOeil MoadepXKKM OOLLEeCTBOM, OHUM CTPEMSATCA BO3[deiCcTBOBaTb Ha CO3HaHMe nio[ei Bcemu
cpeacTBaMu - MOEOMNOMMYECKUMI, HayYHbIMU, NPaBOBbIMU, HPABCTBEHHBLIMU, 3MOLIMOHAMBHO-MCUXONOIMYECKUMM
nT.o.

O cTeneHn nNEerMTUMHOCTU TOCYQApPCTBEHHOM BMAacTM MOXHO CyOuTb MO YPOBHIO MPUHYXAOEHUS,
Heob6XxoauMOro Ans NPoBedeHUs TOW UMM UHOW MONUTUKM B 0BLLECTBe, Mo KONMUYECTBEHHOMY U Ka4yeCTBEHHOMY
aHanuay MorbITOK CBEPXXEHWUA NpaBuUTenei; No coLManbHON HanpPsXKeHHOCTU, CUne MPOABMEHUS MPayKOAaHCKoro
HEenoBMHOBEHUs!, BYHTOB, BOCCTaHWA M T.M.; MO pesynbTataMm BbIGOPOB; MO MAacCOBbIM AEMOHCTPaLUAM,
BHe3anHbIM NPOSBNEeHUAM Noaaep>Kk1 UMK, HanNpPoTUB, OMNMO3ULIMK CYLLIECTBYIOLLIEMY PEXUMY 1 Ap.

§ 2. NoHsATMe ¥ Npu3HaKK rocypapcTea

B nonuTuko-topnanyeckon nurepaTtype CyLecTBYET MHOXECTBO AeUHULMA NOHATUS "rocyaapcTteo”. Ero
onpeaensioT M Kak "obLeCTBEHHbIN COl3 CBOBOAHLIX MOAeNn C NPUHYAUTENbHO YCTAaHOBMAEHHBIM MWPHBIM
nopsaakom nocpencTtesom npeaocTtaBieHnA NCKNMIYNTENBHOINO  npasa NPUHYXOEHNA TONbKO OpraHam
rocyaapctea" (H. KopkyHOB); 1 kak "eCTeCTBEHHO BO3HUKLLYH OpraHu3auuio BNacTBOBaHWS, NpeaHa3Ha4YeHHyo
Ona oxpaHbl onpegeneHHoro npasonopsgka" (J1. Nymnnosu4); M kak "COK3 UNEHOB couuanbHbIX Fpynn,
OCHOBaHHbIA Ha O0OLLEeYEeNnoBEYECKOM MpPUHLUMNE CNpaBeanIMBOCTU, MO COOTBETCTBYHOLLEN €My BEPXOBHOM
Bnactbio" (J1. TuxoMnpoB); 1 Kak "coro3 ntogen, BNacTBYOLMA CAMOCTOATENBHO U UCKINIOYUTENBHO B nNpegenax
onpeneneHHon Tepputopun" (E. Tpybeukon); m Kak "cow3 nwoden, opraHM3oBaHHbLIN Ha Havanax npasa,
00beMHEeHHbIV roCno4CTBOM Haf €AVHON TeEPpUTOPUEN U nogumHeHnem egmHon snactn” (U. Unbun).

O6wmm BO BCeEX AaHHbIX OMNpedeneHnsx BbiCTynaeT TO, YTO Ha3BaHHbIE ydeHble BKYanu B KavyecTse
crneunuryecknx BUOOBbIX OTAVYUA FOCyAapCTBa Takme ero BaHenLme XxapakTepmcTuky, Kak Hapod, nyGnunyHyio
BnacTb 1 Tepputopuio. 1o GonbLloMy CHETY OHM MOHMMAanNM Nog rocyaapCTBOM COeAUHEHME NoAEN Nog OOHOM
BMacTbiO U B Npegenax ogHoON Tepputopun.

B npuHumMne 310 BepHbIN nogxod. HeobxogmMmo TONbKO MOMHUTL, UTO ganeko He niboe rocygapcteo U
[arneko He Bcerga B CBOEN MONMTMKE BOMSOLWAET BOMKO (MHTepeckl) BCero Hapoaa, 0onbLUMHCTBA rpaxaaH. Kak
npaeuno, 6oiBaeT HaobopoT. OHO obecnevnBaeT MHTEPECHI MPEMMYLLECTBEHHO NULLIL KAKMX-TO KITacCoB, CIOEB,
3NUT, HaUMOHANbHOCTEW W T.M., YTO BaKHO Y4YMTbIBaTb NPW PACCMOTPEHMU CYLLHOCTU AAHHOrO KOHKPETHOro
rocygapcrsa.

[MoaTomy, NO Hawemy MHEHWIO, roCy4apcTBO - 3TO OpraHu3aumsi NONUTUYECKON BRacTu, COOENCTBYOLW AN
NPEMMYLLECTBEHHOMY  OCYLLECTBIIEHMIO  KOHKPETHbIX  KIAcCOBbIX, OOLLEYENOBEYECKNX,  PENUMMO3HBIX,
HaUMOHanbHbIX Y APYrMX MHTEPECOB B Npegenax onpeaeneHHon Tepputopun.

[ocyoapcTBo - 3TO BbigenuBlIasicAa M3 obuiectBa u 0OBYCMOBMEHHas €ro coumanbHO-3KOHOMUYECKUM
YKIagoM, TpaguuusiMn, KynbTypow Nonutudeckas opraHnsaumnsa cyBepeHHon nyonunyHon Brnactu. Bo3HMKHYB Kak
NPOAYKT 3MMNUPUYECKON (ONbITHOW) COLIMAIbHON XU3HEAEATENbHOCTH, FOCYy4apCTBO HE coBnagaeT ¢ obLecTsoM
N BbICTYMaeT MO OTHOLLEHUIO K HEMY YNPaBIisioWwen CUCTEMON. JTa cucTteMa UMeeT COBCTBEHHYIO BHYTPEHHIOK
MIOTUKY Pa3BUTUS, YETKYI0 CTPYKTYPHYIO OpraHmsauuio (KoTopasi oTTaymBanacb Ha MPOTSXKEHUU ThiCAYeneTun),
crneunduryeckMn MexaHu3m B3aMMOAENCTBUS CTPYKTYPHbIX 3rnemMeHToB. Takum o6pasom, rocygapcteo -
caMofocTaToyHasi cuctema, obnagaroias cobCTBEHHON NPUPOAOW, CYLLHOCTBIO, (hopmon (U.®. PakuTckas).

"ocynapcTBO xapakTepusyoT CriegyoLmne npusHaky, oTinyarLwme ero kak oT 4Orocy4apCTBEHHbIX, TakK U
HEerocyaapCTBEHHbIX OpraHn3auui;

1) Hanuume nyGrMYHON BracTW, BblOENEHHONW M3 OOLecTBa N HE COBMafaloLlen C HacerneHnem CTpaHbl
(rocypapctBo obsi3aTenbHO obnagaet annapatoM yrnpaBreHus, NPUHYXAeHus, npasocyaus, nbo nybnuyHas
BMaCTb - 3TO YYHOBHUKM, apMusi, NONWLMS, Cyabl, a TakkKe TIOPbMbl U APYTUE YYPEXOEHUS);

2) cuctema HamnoroB, nopaTen, 3alMMOB (BbICTynas OCHOBHOM [OXOAHOM 4YacTblo Orogketa noboro
rocygapcTBa, OHM HeobXxoaouMmbl ONsi MPOBEAEHUS ONpenerieHHON MOMUTUKM U COAEPXKaHUSA FOCy4apCTBEHHOMO
annaparta, nogen, He MNPOV3BOAALLMX MaTepuarnbHbiX LEHHOCTEM W 3aHATbIX TOSbKO yMNpaBreHYeCcKon
OEeATEeNbHOCTLIO);

3) TeppuTOpManbHOE OeneHne HaceneHusi (rocyaapcTBO OObeAMHSIET CBOEW BNacTbl U 3aLUUTON BCEX
nofen, HacensoLwmx ero TEPPUTOPUID, HE3ABMCMMO OT MPUHALNEXHOCTU K Kakomy-nubo poay, nremeHwu,
yYpexneHuio; B MpOLECcCe CTaHOBMEHMS MEPBbIX [OCYAApPCTB TeppuUTOpuarnbHOe [eNeHne HaceneHus,
HayaBlleecss B npouecce OOLECTBEHHOIO pasfeneHus Tpyaa, MnpeBpallaeTcs B agMWHUCTPATMBHO-
TeppuUTOpMarnbHOE; Ha 3TOM (DOHE BO3HMKAET HOBbIM OOLLECTBEHHbIV MHCTUTYT - MOAAAHCTBO UITM MPaXX0aHCTBO);
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4) npaBo (rocynapCcTBO He MOXET cyllecTBOBaTb O6e3 npaBa, Tak Kak nocrnegHee opuam4ecku ocopmnseT
rocy0apCTBEHHYIO BMacTb MU TEM CaMbIM JeNnaeT ee NErMTUMHON, onpedensieT opuanyeckne paMmkm n gopmel
OCyLLeCTBNEHMA OYHKLMIA rocygapcTea U T.1.);

5) MoHononua Ha NpaBOTBOPYECTBO (M34aeT 3aKOHbl, MOA3aKOHHblE aKTbl, CO34aeT puandeckne
npeLeneHThl, CaHKLMOHMPYET 0bblvan, TpaHCOPMUpPYS KX B lopuandeckue npasurna noBegeHus);

6) MOHOMoONMsi Ha neranbHOEe MPUMEHEHNE CUIbl, (PU3NYECKOrO NPUHYXOEHMS (BO3MOXHOCTb FNULINUTL
rpaXkgaH BbICLUMX LEHHOCTEW, KakOBbIMWU SIBMSIOTCA XM3Hb M cBOOOOA, onpedensieT ocobyk OeNCTBEHHOCTb
rocygapcTBeHHON BNacTu);

7) ycToMuyMBblE NPaBOBblE CBSA3M C HAceneHWeM, MPOXMBAKOLWMM Ha €ero TeppuTopumn (rpaxgaHcTBo,
noaaaHcTBo);

8) obnapaHve onpegeneHHbIMU MaTepuanbHbIMUM  CPeacTBaMu AN NPOBEAEHMs1 CBOEN MONUTUKK
(rocypapctBeHHas COOCTBEHHOCTb, OIOMKET, BantoTa u T.1.);

9) moHononua Ha odmumanbHoe npeacTaBUTENbCTBO BCero obLiecTBa (HUKakas vHas CTPyKTypa He
BrpaBe NPeLCcTaBNsATb BCIO CTPaHy);

10) cyBepeHUTET (MpuUcylllee rocyaapcTBy BEpPXOBEHCTBO Ha CBOEW TEpPpUTOPUM U HE3aBUCMMOCTb B
MeXOyHapoAHbIX OTHOLWeHMsX). B obLliecTBe BnacTtb MOXET CYLLECTBOBaTb B pasHbiXx Buaax: MnapTuiHasi,
ceMenHasi, penurmosHas u T.n. OgHaKo BMacTblo, peLleHUst KOTOpol obsizaTenbHbl AN BCEX rpaxaaH,
opraHusauuin 1 yvypexaeHui, obrnagaeT nuvllb rocygapcTBO, KOTOPOE OCYLLECTBISIET CBOK BbICLUYO BRacTb B
npegenax CobCTBEHHbIX rpaHvy. BepxoBeHCTBO rocynapCTBEHHOW BracTv O3HavaeT: a) ee 6OesycrnoBHoe
pacnpocTpaHeHMe Ha HaceneHue M BCe couumarnbHble CTPYKTYpbl 06LiecTBa; 6) MOHOMOMbHYH BO3MOXHOCTb
NPUMEHEHUS1 TakMx CPEACTB BO3OENCTBUS (MPUHYXKAEHWS, CUIOBLIX METOAOB, BMMOTb OO CMEPTHOW KasHu),
KOTOpbIMKM He pacnonaraloT ApyrMe cybbekTbl MOMUTUKK, B) OCYLLECTBIIEHME BMAaCTHbIX MOMHOMOYMA B
crneundmyecknx Qopmax, npexge BCero opuanyeckmx (MpaBOTBOPYECKOW, NPaBOMPUMEHUTENTbHOW W
NpaBOOXpPaHUTENbHOW); I) NpeporaTMey rocygapcTBa OTMEHATb, MPU3HaBaTb HOPUOANYECKN HUYMTOXHBLIMWU aKTbl
Opyrmx cybbekToB MOMUTUKK, €CrM OHW He COOTBETCTBYHKT YCTaHOBMNEHUAM rocygapcrtsa. [ocyaapCTBEHHbIV
CyBepeHUTEeT BKIoYaeT Takme oOcHoBononarawwime npuHUunnbl, Kak eaumHCTBO U HeOesmIMMOCTb TeppuTopuu,
HENPUKOCHOBEHHOCTb TeppuUTopuarbHbIX rpaHnl, U HeeMellaTenbCTBO BO BHYTPEHHUE aena. Ecnn kakoe 6bl TO
HM ObIino MHOCTpPaHHOE rocyaapCTtBO WU BHELWWHAA cCura HapywaeT rpaHulbl AaHHOro rocygapcrtBa uUnu
3acTaBnsieT ero NpuHATb TO UMW UHOE peLleHne, He OTBeYalollee HauMoHanNbHbIM MHTEpPECcaM ero Hapoga, To
FOBOPAT O HapyLleHWM ero cyeBepeHuTeTa. A 3TO SBHbIM MpU3HaKk cnabocTn gaHHOro rocygapctea U ero
HecnocobHoCTM obecneynTb COOCTBEHHbBIN CYBEPEHUTET N HALMOHANbHO-roCy4apCTBEHHbIE MHTEpeChI. [ToHsTHe
"cyBepeHUTEeT" MMEET ANd rocygapcTBa Takoe e 3Ha4YeHue, YTo 1 NoHATUe "npaea n ceoboabl” Ansi YenoBeka;

11) Hanuune rocygapcTBEHHbIX CMMBOMNOB - repba, dnara, rumHa. CumBOMbI rocygapcTBa MNpu3BaHbl
obo3HavaTb HoOcuTEnen rocygapCTBEHHOW BMNacTh, NPUHAANEXHOCTb 4ero-nubo k rocygapcTtey. [epbbl
rocygapcrea MnoMeLlaloT Ha 34aHusX, rAe pacnornoXeHbl OpraHbl rocy4apcTBa, Ha MOrpaHuYHbIX cTonbax, Ha
POpPMEHHOWN oaexae rocyaapCTBEHHbIX CnyXawmx (BOEHHOCnyXawmx 1 gp.). dnarm BbIBELUMBAKOTCA Ha TEX Xe
3[0aHusX, a TaKkke B MecTax, rge npoBOASATCA MexayHapoaHble KOHepeHLMn, CMMBOMNN3MPYS NPUCYTCTBME Ha
HUX odnuManbHbIX NpegcTaBUTeENen COOTBETCTBYOLLEro rocygapctea u 1.4. (A.®. YepaaHues).

§ 3. CywHocTb rocygapcrBa: pa3nu4Hble noaxoAabl

CywHocTb kak dunocodckas KaTeropuss 03HavaeT rnaBHOE, OCHOBHOE, HeObXoAMMOe B TOM WS UHOM
asneHun. CriegoBaTenbHO, CYLWHOCTb rocygapciBa eCcTb TO Hambornee xapakTepHoe, 3HauMmoe B HeM, 4To
onpeaensieT ero cogepXxaHme, coumanbHoe HasHavyeHne u PyHKLNOHMPOBaHME.

be3 rnybokoro u pasHOCTOPOHHETO MOHMMaHUS MpuMpPoAbl U CYLWLHOCTM rocygapcTBa HEBO3MOXHO
rpaMoTHOE, KBanMduumMpoBaHHoe ynpaeneHme um. O6bekTnBHast HE0OBXOAMMOCTb 1 NpakTudeckasd NoTpebHOCTb
B 3HaHMSAX O rocygapcTBe no Mepe pa3BuTus obLiecTBa HeM3beXXHO BO3bMYT BEPX Had AMMNUPUYECKUM NMOAXOAO0M
K Hemy 1 He3HaHueM (A. MapuuH).

Mpn paccMoTpeHUn CyLLHOCTM rocy4apCcTBa BaXXHO y4MTbIBaTb ABa acrekTa:

1) T0, 4TO NIOBOE rocyfapcTBO €CTb OpraHM3aums NoNMTUYECKon BnacTu (popmarnsHas CTOpoHa);

2) TO, YbUM UHTEPECAM CNYXXUT AaHHAs OpraHu3aums (cogeparernbHas CTOpoHa).

Ecnv npn aHanuse cywHOCTM rocydapcTBa OCTaHaBNMBATbLCA TOMbKO Ha ¢hopManbHOM CTOpOHe, Torga
nony41TCsd, YTO ApeBHee paboBnagenb4eckoe 1 COBPEMEHHOE rocy4apCTBO TOXAECTBEHHbI MO CBOEW CYLLHOCTU.
Mexay Tem 3TO B KOpPHe HeBepHO. [MaBHOe B CYLLUHOCTU rocyAapcTBa - ero cofaepxarernbHasa cTopoHa, ApyrMMin
crioBamu, TO, YbM MHTEPECHI MPEXAE BCEro AaHHas opraHvM3aunsi MONIMTUYECKOW BNACT OCYLLECTBIISET, Kakme
NpUOpUTETLI YCTaHaBMBAET B CBOEW MOSTUTUKE.

B 37Ol CBAA3M MOXHO BbIAENNTL KITAaCcCOBLIN, 00LLE4YEN0oOBEYECKUIN, PENTUTMO3HBINA, HAaLUMOHalbHbIW, PAcOBbIN
noaxodbl K CyLLHOCTX rocyaapcTBa.

XpOHOMOrM4yeckn nepBbiM BbLICTYNAET KMacCoBbIA MOAXOA, B paMKax KOTOPOro rocyaapCTBO MOXHO
onpedennTb Kak OpraHM3auuio MONMUTMYECKOM BracTM SKOHOMUYECKM FOCnoacTByOLLEro knacca. 3aech
rocygapcTBO WCMONb3yeTcst B Y3KUX Llensx, Kak cpefacTtBo Ansi obecrneveHus rnaBHbIM 00pa3oM MHTEPECcOoB
rOCMOACTBYIOLLIEro Kracca, Crnosi, coumanbHou rpynnel. B aTom cnyyae nepBoodepegHoe yOoOBNETBOpPEHUE
MHTEPECOB Kakux-nmbo KnaccoB HE MOXET He Bbi3blBaTb CONPOTMBIEHMS Yy Apyrux krnaccos. OTcioga npobnema B
MOCTOSAHHOM  "CHATMKW"  [AHHOTO  COMPOTMBMEHUMA C MOMOLIBKO  Hacunus, OuKTaTypbl, T[OCMOACTBA.
PaboBnagenbyeckve, eopanbHble, paHHeEOypXyasHble, coumanucTudeckne (Ha atane  guKTaTypsbl
nporneTtapvaTta) rocygapctea BO MHOIOM MO CBOEW CyTU BbICTynawT KriaccoBbiMi. Bmecte ¢ Tem
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obLLie4enoBeYeckme N UHble MHTEPECH! B CYLLHOCTWU AaHHbIX FOCYAapCTB Takke MPUCYTCTBYIOT, HO OHWM OTXO4AT
Ha BTOPOW nriaH.

Bonee nporpeccuBHbIM sBNsieTcs obLievyenoBeyeckuii (Mnu obLuecoumanbHbI) noaxod, B pamkax
KOTOPOro rocyapCTBO MOXHO OnpeAenuTb Kak opraHvu3aumio NonmnTUYEecKon BriacTu, Co3AaloLyto YCroBus Ans
KOMMpOMMUCCa UHTEPECOB pasfu4HbIX KIaccoB M coumarnbHbIX rpynn. 34eck rocygapcTBO YXe UCMOoNb3yeTcs B
bonee LWMPOKMX LensX, Kak cpeactBo Ans obecneyeHus rnaBHbIM 00pa3oM UHTepecoB oOLlecTBa,
KOHLIEHTPUPYIOLLMX 3amnpochbl PasfuyHbIX KacCcoB M CroeB, OOMbLUMHCTBA HacerneHus CTpaHbl, ynoTpebnss
NpeMMyLLEecTBEHHO TakoW MeToq, Kak KomnpoMucc. [ocyaapcTBO Takow CYLLHOCTW, He 3aHMMasi OgHO3HaY4yHOW
KMaccoBOW no3vuuu, wucnonb3yetcss Oonblue Kak apbutp, MbiTaloOWMNCs cornacoBaTb WUMeloWmMecs B
pa3HOpPOAHOM OOLLEeCTBE NPOTUBOPEYUS, KOHMNMKTLI, konnuamu. KoHeyHo, 3To noka Oonblue upgean, Hexenu
peanbHocTb. U rocyaapcTs, koTopble Obl ke AOCTUMMU TaknX BbICOT, HA CEroAHsALHNIA AeHb HET. XOTHa eCTb psg
CTpaH, KoTopble 0OOWMMMCb B AOCTMXEHUM OaHHOW Uenu ropas3go OomMbLlUMX YCMNexoB, HEXenu COoBpeMeHHas
Poccua. K Takum rocygapctBam MOXHO OTHeCTW, Hanpumep, epmaHuio, ®paHuumio, Lsenuapuio, Lseumto,
Asctpuio, CLLUA u gp.

Hapsagy ¢ 3TMMU OCHOBHBIMW MOXHO BbIAENUTb N PENUIMO3HBIN, U HaLMOHamnbHbIA, U PacoBbld, U gpyrue
noaxodbl K CYLLHOCTU rocyAapcTBa, B paMKax KOTOPbIX COOTBETCTBEHHO PENUIMO3HbIE, HaLMOHabHbIE, pacoBble
nHTepechl 6yayT AOMUHUPOBATL B NMOMMUTUKE KOHKPETHOrO rocyaapcTea.

B pamkax penurmosHoro noaxoda rocydapCTBO MOXHO OMNpefenuTb Kak OpraHvM3aumio MNosiMTUYecKom
BNacTu, COOENCTBYIOLLYIO MPEUMYLLECTBEHHOMY OCYLLECTBIEHUIO WMHTEPEeCcoB onpedeneHHon penurun. Tak,
KaTonuyeckui BatukaH, ucnamckue rocygapctea - NMakuctan, WpaH, Upak, INueusa, CynaH, Caygosckas Apasus
M Ap. - B CBOEN MONUTMKE PYKOBOACTBYIOTCS B OONbLUE Mepe pennrmo3HbiMy Havyanamu.

B pamkax HauMoHanbHOro (HauMOHanMCTMYEeCKoro) noaxoda rocyAapCTBO MOXHO OnpeaenuTb  Kak
OopraHM3auuio MonMTUYECKON BRNacTW, COAEWCTBYIOLLYIO MNPEeMMyLLEeCTBEHHOMY OCYLLECTBIIEHNI0 WHTEepPecoB
TUTYNbBHON HaUMK 3a CYeT yOOBMNETBOPEHUS MHTEPECOB APYrMX HaLun, NPOXMBAIOLIMUX HA TeppuUTOpuUn OaHHOM
cTpaHbl. [lpymepom 3gecb MOryT BbICTynaTb COBpeMeHHas Jlateus, OCTOHUSA U Ap., KOTOpble, NPOBO3rnacuB
cebs gemokpaTUyeckumn MpaBOBbIMM rocyaapcTBamMu, B AEWCTBUTENBHOCTM (M 3TO  MOATBEPXKAEHO
MeXOYHapOAHbIMW OpraHM3aumnsMm 1 KOMUCCUSIMU) NPOBOAAT BO MHOMOM MOMUTUKY B MHTEPEeCcax Nillb KOPEHHbIX
HapOAoB, YLIeMIAs OOHOBPEMEHHO MHTEPECH! APYrnX Hauun. Peyb nget o6 nsbupaTtenbHbiX OrpaHUYeHusaX, O
3aKPbITUM PYCCKOSA3bIYHbIX LLKOM, O NpaBunax, KacawLwwmxcs o6A3aTenbHOCTU 3HaHWUS A3blka KOPEHHOW Hauumu
ONS 3aHATUA TOCYAApPCTBEHHbIX [AOIMKHOCTEW, ANA MONyYeHWs rpaxaaHcTBa, NPOABWMXEHUs Mo  cnyxbe,
Ha3Ha4YeHns NeHcun n T.n.

B pamkax pacoBoro noaxoga rocyaapcTBo MOXHO OnpedenuTb Kak opraHv3auunio MOonmMTUYECKOn BracTw,
COOEVCTBYIOLLYIO  MPEenMyLLEeCTBEHHOMY  OCYLUECTBMEHUIO UHTEPECOB OMpedeneHHoMm pacbl 3a  cyeT
YOOBMNETBOPEHUS MHTEPECOB APYIMX pac, NPOXUBAKOLIMX Ha TeppuTopuM AaHHOW cTpaHbl. [pumepom 3pech
MoxeT BbicTynatb HKOxHo-AdpukaHckas Pecnybnvka B nepuog pexuma anaptevpa, npassiime peakuMOHHble
Kpyrm KOTOPOW MpOBOAWMAM MOMAUTUKY pPacoBOW AMCKPUMUHALMM B OTHOLLUEHWU KOPEHHOro adppuKaHCKOro
HaceneHus U B 3HaYUTENbHON CTENeHU MPOoTUB nepeceneHues M3 NHauM. B yacTHoCTM, 3TO NposBNSnoch B
NULWEHNN adhpuKaHLEB rPaXaaHCKUX npas, MOMELLeHU UX B pesepsBauuy unu ocobble ropofckme KsapTansbl,
OorpaHVyeHnn ux ceoboabl NepeaBMxeHns 1 T.0.

MHaye rosopsi, CYLIHOCTb rocygapctea MHoroacnektHa. OHa He CBOAWUTCA TOMbKO K KacCoBbIM U
obLecoumanbHbIM Havanam. MoaTomy B CyLUHOCTW rocyAapcTBa B 3aBMCUMOCTU OT UCTOPUYECKMX YCMOBUIN Ha
nepBbIv NNaH MOXET BbIXOAUTb M060E U3 BbllLieHa3BaHHbIX Havan.

CoumanbHoe Ha3HaveHve rocygapcTea BblTEKaeT U3 ero CyLHOCTU. KakoBa CyLLHOCTb rocygapcTsa, TakoB
N XapakTep ero OesTenbHOCTW, TakoBbl Lenw, 3agavm n yHKUMM, KOTOPble OHO CTaBuT nepen cobomn.

§ 4. dyHKUMM rocypapcTBa: NOHATUE U BUAbI

®yHKUMKM rocydapCcTBa - 3TO OCHOBHbIE HaMpaBfeHVsl AeATEeNIbHOCTM rocy4apcTBa MO PELUEHMI0 CTOSILLMX
nepeg HWM uenei M 3agad. VIMeHHO B (PYHKUMSIX MPOSIBNSIETCH CYLUHOCTb KOHKPETHOrO roCydapcTBa, €ro
npupoda u coumarnbHoe HasHaveHne. CoaepkaHve yHKLMIA NMoKasbiBaeT, YTo AenaeT 4aHHOe rocyaapcTBo, Yem
3aHMMaIOTCS €ero opraHbl M Kakve BOMpOCbl OHW MPEeUMYLLECTBEHHO pelualoT. Kak OCHOBHblE HanpaeeHus
AesATeNbHOCTM rocydapCTBa OHU He [OOIMKHbl OTOXOECTBNATbCA C CaMOW AeSATENbHOCTbIO WU OTAENbHbIMM
arieMeHTaMK 3ToW AesATeNbHOCTU. OYHKUMM NMPU3BaHbl OTPaXaTb Ty OEATENbHOCTb rocyaapcTBa, KOTOPYH OHO
[OJITKHO OCYLLIECTBNSATb, YTODObI pelaTth NOCTaBeHHbIE Nepes HAM 3adaun.

®yHKUMM XapaKTepusyloT rocydapcTBO B pasBUTUWM, OMHaMuke, a He B cTatuke. OHWM CBsI3aHbl C
O0OBEKTMBHBIMWU MOTPEBGHOCTSMM, YCTAHABNMBAKOTCA B 3aBMCMMOCTM OT TWMa rocydapcTBa, OCHOBHbIX 3ajau,
CTOSILMX Neped HWM, U NPeAcTaBnsioT coboii CpeAcTBO peanu3aumu 3TuUX 3adad. B dyHKuMsix nposiBnsiercs
coumanbHo 0ByCroBneHHas Porlb, KOTOPYH NMPU3BaHO BbIMOJHATL FOCYAapCTBO Ha TOM MM MHOM UCTOPUYECKOM
aTane cBOEero pasBuUTUs.

K HanGonee 3Ha4YMMbIM NpU3HaKkaMm yHKLIMIA rocyaapcTBa OTHOCATCS:

1) yCTOMYMBO CHOXMBLUASICA npedMeTHas [OeATeNnbHOCTb [ocydapcTBa B BaXHeEWWWUX cdepax
06LLEeCTBEHHOM XU3HMU;

2) HenocpecTBeHHasl CBA3b MeXOY CYLIHOCTHOW XapaKTepUCTMKOW rocydapcTBa M ero coumanbHbIM
Ha3Ha4YeHueMm, koTopasi (CBsi3b) peanuayeTcs B AeATeNbHOCTY rocy4apcTBa;

3) HanpaBneHHOCTb AesATeNbHOCTM rocyapCcTBa Ha BbINOMHEHWE KPYMHbIX 3ad4ad U OOCTWXEHUe Lenen,
BCTalOLLMX Ha KaXKOOM UCTOPUYECKOM aTane pasBuTUs obLLecTBa;
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4) onpeaerneHHble QOpMbl peanusaumvM YHKLUA rocydapcTsBa (Yalle BCero npaBoBble), CBA3aHHble C
NpYMeHeHeM 0cobblIX, B TOM YUCIie BMacTHO-NPUHYAUTENbHLIX, MeTogoB (J1.A. Mopo3oga).

MoHATME byHKUMIA rocyfapcTBa He criedyeT OTOXAECTBNATbL C TaKMMM MOHATUSIMU, Kak Lenu 1 3agayu
rocyaapctea. Ecnu uenb rocygapcteBa ecTb TO, K 4emMy cTpemutcs obLLecTBO, a 3ajadv - cpeacrsa ee
OOCTWXKEHUS, TO PYHKUMM - 3TO OCHOBHbIE HaMpaBneHUsl OesiTENbHOCTU rOCyAapCTBa MO PELUEHUIO CTOSLLMX
nepen HUM 3agad. CnegoBaTenbHO, LIENW U 3a4a4m onpegensioT dyHKUMK.

MocnegoBaTenbHOCTb BO3HUKHOBEHWUSI (OYHKUMIA 3aBMCUT OT O4YepeqHOCTU 3ajad, BCTawlmx nepeq
0o6LLEeCTBOM B €ro MCTOPUYECKOM pasBUTMM, a Takke npecnemyembix Lenen. 3T 3agavn v Lenu 3aBucAT OT
pearnbHbIX YCIOBUIA;

noTpebHOCTEN N MHTEPECOB HaceneHus;

9KOHOMMYECKNX BO3MOXHOCTEN O6LLECTBa;

HPaBCTBEHHOIO M KyNbTYPHOro ypoBHSA 00LLECTBa;

npodeccrmoHanmama rocygapCTBEHHbIX CNyXallmxX U CTPYKTYP U Ap.

B pasHble neprobl NpMOpUTETHOE 3HaYeHWe NpPMOBpeTaT Te UK UHbIE LeNu U 3agadu rocyaapcTea, a
crnefoBaTtenbHO, W pasnuyHble ero QyHkuMn. Ha ogHux aTanax pasBuTus obLiecTBa LEHTP TSKECTU
nepeHocutca B cdepy SKOHOMMKM, MO3TOMY B [EATENbHOCTM roCydapcTBa KioYeBOoe MeCTO 3aHumaeT
3KOHOMMYECKas (YHKUMS;, Ha ApyrMx - B cdepy MOMUTUKM, Torga MOBbILEHHOE BHUMaHWEe YOensieTcs
peanu3aunm dyHKUMIN rocygapcTeeHHon Bnactu u 1.4. (J1.A. Mopososa).

dyHKUMM rocyfapcTea He criefyeT OTOXKAECTBNATb U C PYHKUMSMU OTAENbHbIX ero opraHoB. B otnvuve ot
(PYHKUMIA MHOFOYUCIEHHbIX FOCYAAPCTBEHHbIX OpPraHoB, creuunanbHO MpedHasHa4YeHHbIX AN OnpefeneHHoro
BMAA OesATenbHOCTM, (OYHKUUM rocyfapcTBa OXBaTbIBAOT €ro OesTenbHOCTb B LENoM, B HUX peanusyloTcs
coumanbHas LUEHHOCTb M CyWHOCTb rocyAapcTBa, MX OCYLECTBMEHW0 nogunHeHa pabota Bcero
rocyaapCTBEHHOrO annapara M Kagoro opraHa B OTAenbHOCTU. Tak, ecnu dyHKUMIO OXpaHbl npaB 1 ceobop
yenoBeka W rpaxgaHuHa, obecneveHus npaBonopsiaka MNpu3BaHbl BbLIMOMHATL Tak WM MHavYe BCe OpraHbl
rocyaapcTea, ee Havboree MofiHOMY BbINOSIHEHWIO AOMKEH OblTb NOAYMHEH BECb MEXaHW3M rocyaapcTtsa, TO
dyHKUMIO Haa30pa 3a cobrnogeHMEM 3aKOHHOCTU MPU3BaHbl OCYLLECTBNSITh NMULLb OpraHbl NPOKypaTypbl, UMEHHO
B 9TOM 3aKMO4aeTCsi UX rMaBHOE NpeaHa3HaveHue.

B 3aBMCMMOCTM OT NpPOAOIMKUTENBHOCTM OencTBUA YHKUUM rocygapcTBa  Knaccudpmumpytotea Ha
MOCTOsIHHbIE (OCYLLIECTBMSIIOTCA HA BCEX 9Tanax pasBUTUS FOCy4apcTBa, Hanpumep, SKOHOMUYECKasl) U
BPEMEHHbIE (MpeKkpalialT CBOE AENCTBME C pPELUEHMEM ONpenerieHHOW 3adayn, Kak MnpaBuiio, MMERLLEn
yYpesBblYalHbIN XapakTep, HanpMMep OYHKLUUS OKa3aHWsl MOMOLLN PErMoHy, rae nNpousoLUo 3eMneTpsaceHne); B
3aBMCMMOCTM OT MpUHUMNA pa3ferneHns BnacTen - Ha 3akoHodaTterbHble (NMPaBOTBOPYECKME), UCTIONHUTENBbHbIE
(ynpaBneHyeckne) n cyaebHble; B 3aBUCUMOCTM OT 3HAYEHUS - Ha OCHOBHble (Hanpumep, OYHKUUS OXpaHbl
00LLEeCTBEHHOrO NOpsiAKa) U HEOCHOBHLIE (Hanpumep, OYHKUMS pacCMOTPEHUSI CMOPOB); B 3aBUCUMOCTU OT TOrO,
B Kakon cdpepe 00LLEeCTBEHHOM XN3HM OHU OCYLLECTBIIAIOTCS, - HAQ BHYTPEHHME U BHELLHME (CM. CXeMmy 7).

Cxema 7

BUIH OYHKIUA T'OCYIAPCTBA

B saBucumMmocTU B saBucumMmocTH B saBucumMmocTH
OT MNPONOJIKNTEJIbBHOCTHU OT BHAUYMMOCTU oT cdeprl
OEeVICTBUS OCYyIIeCTBJIEHUS

| |

IIOCTOAHHEIE BPEMEHHEIE OCHOBHEIE HeOCHOBHEIE BHYTPEHUE BHeIIHME

§ 5. OcHOBHbIe BHyTpeHHMe 1 BHelHue dyHkuun Poccuiickoro rocyaapcrsa

K BHYTpPEHHUM (PYHKLNSIM COBpeEMEHHOro Poccmninckoro rocyaapctea OTHOCATCA criefytoLume.

®PyHKUMS OXxpaHbl NpaB M cBOOOO YenoBeka W rpaxgaHuvHa, obecrneyeHusi npaBonopsgka - 3TO
OEesATenbHOCTb FOCY4apcCTBa, HanpaBfeHHasi Ha 3aluTy WMHTEpPecOoB NUYHOCTM M obLllecTBa, Ha pearnbHoe
BOMJIOLLEHME B XM3Hb CT. 2 KoHcTuTyuum PP, cormacHO KOTOpPOW "4enoBek, ero npaea M cBoOoAbl SABMSKOTCA
BbICLUEN LEHHOCTbIO". [JaHHOe HanpaBneHue AesTENbHOCTM COBPEMEHHOro POCCMICKOro rocyaapcTBa LOIMKHO
ObITb CBsI3aHO C Bonee HageXHbIM rapaHTUPOBaHMEM MpaB M CBOOOA YeroBeKka U rpaxaaHuHa, C yKpenneHvem
3aKOHHOCTM M MpaBonopsgka, C ycuneHnem 6opbbbl C  KOppynuMen, B3ATOYHMYECTBOM, OGecnpegenom
KpMmnHana.

OKkoHOMMYecKas OYHKUMS rocygapcTBa 3akmiodaeTcss B BblpaboTke W rocyfapCTBEHHOM KOOpAMHauLuMm
OCHOBHbIX HanpasfeHUn SKOHOMWYECKOW MOMUTUKA B YCTOMYMBOM pexmme. Ha pasHbix aTanax pasBuTUS
obuwectBa ata yHKUMS MOXET MNpOSIBMATLCA MO-pasHOMY. 34ecb BecbMa BakHa MOCTaAHOBKA BoMmpoca O
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npegenax BMelaTenbCcTBa rocygapcTea B 3KOHOMUYECKYHO cdbepy, O MeTodax rocyfapCTBEHHOrO ynpaBrieHust
3KOHOMUYECKMMU OTHOLLEHNsIMA. Ecnn B ycrnioBmsX agMWHUCTPATUBHOW CUCTEMbI YMNPaBfEHUs SKOHOMMKA
perynupyeTca MpenMyLLEeCTBEHHO AMPEKTUBAMM, TO B YCITOBMSAX PbIHOYHbIX OTHOLLUEHWA - MNpeXae BCEro
3KOHOMMYECKMMM MeTodamu, T.e. MOCpPedcTBOM HaroroB, KpeguToB, NbroT u T.4. Cenvac gaHHas yHkuma B
COBpPEMEHHOM Poccum B OCHOBHOM CBOAUTCA K (OOPMMPOBAHWMIO M UCMOMHEHUIO OromkeTa, onpeneneHuto
cTpaTermm 3KOHOMWYECKOrO pasBUTUSi 0OLLecTBa, OOECneyvYeHno paBHbIX YCMOBWUA LS CyLEeCTBOBaHMUSA
pasnuyHbiX OpM COBCTBEHHOCTM, CTUMYIMPOBAHWUIO MPOW3BOACTBA, NPELNPUHMMATENBLCKON OEATENBHOCTM U
T.0.

®PyHKUMS  HanoroobnoXeHust BbICTYNaeT CaMOCTOATENbHOM OCHOBHOW  (DYHKUMEN COBPEMEHHOMO
Poccuiickoro rocygapctea, Moo Hanor Bce 6onblle CTaHOBUTCS rMaBHbIM METOL0M HOBOW CUCTEMbI YIpaBreHus,
YHMBEpPCanbHbIM PErynsaTOpoM, KOTOPLIN MCMOMb3yeTCs He TONbKO B 3KOHOMUYECKOW cdhepe, HO 1 B coLmarbHOM,
IOPUANYECKON, BHELUHENonuTMyeckon w T.n. [ymaeTcsl, Oaneko He CcnyyawHo co3gaHa Lenasi cuctema
rocyapCTBEHHbLIX OpPraHoB, MPU3BaHHbIX 3Ty (PYHKUMIO OCYLLEeCTBNATb (HanoroBble MHCMNEKLMKW, Haroroeasi
nonuuua wn T.N.), MPUHUMAETCs cneuunanbHoe 3akoHogaTtenbcTBo (HanoroBeil kogekc P® wn  gpyrmne
HOPMaTUBHbIE aKTbl B cdhepe HaroroBoro 3akoHO4aTENbCTBA).

®dyHKUMS coumanbHOW 3alMTbl €eCTb HanpaereHue LesTenbHOCTM rocygapcTBa, KOTopoe Mpu3BaHo
obecneynTb HOpMaribHblE YCMOBUSI KMU3HW Ansl O6LecTBa M coumanbHyl 3alMLEHHOCTb JIMYHOCTU. JTO
Hanbonee 3nobogHeBHas HblHE (YHKLUWSI rocygapcTBa, KOTopasi BblpaXkaeTcsl B KOMMIEKCe MeponpusiTUA Mo
OoKasaHWo coumanbHbIX YCnyr YrieHam o6LiecTBa, MX coumanbHon noggdepxke. lNMpexae Bcero peyb naet ob
obecneyeHnn HopMarbHbIX YCIOBUI XU3HW ONs1 TeX KaTEeropui rpaxaaH, KTo B CUIY pasfnnyHbiX 0O6beKTUBHbIX
NPUYMH HE MOXET MOSHOLEHHO TPYAUTLCS - MHBanNuAbl, NeHCUoHepbl, CTyAeHTbl 1 Ap. Kpome Toro, rocyaapcTeo,
BbINOMHAS OaHHY0 (OYHKUMIO, MpU3BaHO MOAAEPXKMBATL JKUIULLHOE CTPOUTENbLCTBO, 34paBOOXPaHEHWE,
006LEeCTBEHHbIN TpaHCNopT, CBS3b U T.M.

Okonornyeckas yHKUMS - 3TO HOBOE pa3BUBalOLLLEECs] HanpaBreHue OesiTeNbHOCTU COBPEMEHHOro
Poccuickoro rocygapcrea, CBsidaHHOe C ODOCTpPEeHMEM 3KOMOrMyeckom cutyaumm B mupe u B ctpaHe. OHa
BblpaxaeTcss B paspaboTke NpUPOOOOXPAHHOINO 3akoHOAATeNbCTBa, C MOMOLLBIO Yero rocyaapCTBO
yCTaHaBnMBaeT NpPaBOBOM PEXMM MNPUPOOONONb3oBaHus, OepeT Ha ceba obsizaTenbcTBa nepeg CBOUMMU
rpaxgaHamm no obecrneyeHuio HopManbHOM cpedbl obuTaHWs, 3akpbiBaeT B cryvae HeobxogumocTu
3KONOrM4Yeckn BpeaHble NpeanpuaTus, WTpadyeT HapyLnTenen 3akoHa u T.4.

KynbTypHasa yHKUMS npu3BaHa MOAHATb KyrbTypHbIW M OOpasoBaTerbHbI  YPOBEHb rpaxadaH,
CBONCTBEHHbIN LIMBUNM30BaHHOMY OOLLECTBY, CO34aTh YCMOBUS MX y4acTUsl B KYNbTYPHOW XXM3HM OOLLEecCTBa,
MoMb30BaHNS COOTBETCTBYIOLLMMU YyupexaeHuammn n goctmkeHusamun. CerogHa ee cogepxaHue cocTaernsiet
Pa3HOCTOPOHHSAS rocydapCTBEHHas nogdepXka pasBuUTUS KynbTypbl - nMTepaTypbl, UCKYCCTBa, TeaTtpa, KMHO
My3bIKM, CPEeACTB MaccoBOM WHGOPMauuW, Hayku, obpas3oBaHuMs W Np., XOTS U OCyllecTBnsieMass B SBHO
HegocTaToYHOM obbeme (CM. cxemy 8).

Cxema 8

OCHOBHHE BHYTPEHHME OYHKLMMU
COBPEMEHHOTI'O
POCCHMIUCKOT'O T'OCYIAPCTBA

OxpaHa mnpaB M CBODOOI YeJIOBEeKa M I'PaXIaHMHAE;
obecrnedeHre NpPaBOBOTO NOPAOKa

OKOHOMUUECKAS

HanmoroobisoxeHus

CoumasnbHasa

SKoJioTuyeckasa

KyneTypHasa

n mpyrue
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BHellHMe dyHKUMM rocygapcTBa TECHO CBSA3aHbl C BHYTPEHHMMW. WX BbINonHeHWe obecneynBaeT
MOMHOMNPaBHOE CYLLECTBOBaHMWE rOCy4apcTBa B COBPEMEHHOM Mupe, KOTOpbI BCe OOnblue CTAaHOBUTCS
B3aMMO3aBNCUMbIM.

K BHeLHUM dyHKUUAM Poccun 0THOCATCA crneaytoLume.

®PyHKUMSE 0OOPOHbI CTpaHbl MMEEeT MEepBOCTEMNEHHOE 3HayeHMe BO BCce BpemeHa. OHa 6asmpyetcsa Ha
NPVHUUNE NOAAEPXKAHUS AOCTAaTOYHOrO YpoBHSA 06opoHOCNocobHOCTM 06LlecTBa, OTBeYarLwero TpeboBaHUsAM
€ero rocygapcTBeHHon 0e3onacHOCTM, npedHasHavyaeTcs ON1S 3aliWTbl CyBEepeHuTeTa UM TepputopuanbHOn
uenoctHoctM Poccuiickon depepaumn, NpeceyeHus YrpoXxarwLlmx >XU3HEHHO BaXKHbIM MHTepecam Poccumn
BOOPY>KEHHbIX KOH(NUkToB. OBGopoHa cTpaHbl NpeanonaraeT BblpaboTky 4eTKOM 0BOPOHUTENBLHOW CTpaTernu,
yKkpenneHme ob6OpPOHHOM MOLLWM, COBEPLLUEHCTBOBAHME BOOPYXXEHHbLIX CUIl, OXpaHy roCcy4apCTBEHHOM rpaHuLbl U1
T.n. OcoBGeHHO ApKO O HeobxoaMMOCTW nopaep)KaHus 06OpPOHbI CTpaHbl HA 4OCTATOMHO BbICOKOM YPOBHE €lle
pa3 HanoMHuNK torocnaeckue cobbitns 1999 r., korga HATO B ogHOCTOpoHHEM nopsigke 6e3 caHkumm CoBeTa
BesonacHoctn OOH HaHocuna pakeTHO-60MG0BbIE yaapbl No cyBepeHHon Korocnasum.

®PyHKUMA copgencTBua No obecnevyeHnto MexayHapogHOro Mypa CBsidaHa C OesATerNbHOCTbio Poccuiickoro
rocygapctesa Mo NpeaoTBpaLLEHMIO BOWHbI, PA30PYXKEHUIO, COKPALLEHUIO XUMUYECKOrO N A0EepPHOr0 OpyXus,
YKpenmneHnio 00s3aTenbHOro ANl BCEX peXxmnMa HepacrnpOoCTPaHEHUS OPYXWsi MaCCOBOTO YHUUTOXEHUST U
HOBEWLLNX BOEHHbIX TEXHOMOMMA. Pedb naeT, B 4acTHOCTK, 06 ydacTum Poccum n UHbIX CTpaH B yperyrnmpoBaHum
MEXHaLMOHaNbHbIX M MEXroCy4apCTBEHHbIX KOH(SIMKTOB, O BKoYeHUn BoopyxeHHblx Cun  Poccunckon
denepaumm B MMPOTBOPYECKMNE Onepauun <*>,

<*> CM., Hanpumep: Ykas3 lNpesugeHta PO "O6 ncnonb3oBaHUy BOMHCKUX hopMMpPOBaHU BoopykeHHbIX
Cun Poccuiickonn ®Pepepauum B MexayHapogHoM npucytcteum no 6esonacHoctu B Kocoo, Coto3Hast
Pecnybnuka HOrocnaeua" ot 25 utonst 1999 r. N 822 // Poccuiickas raseta. 1999. 29 mioHs.

®PyHKUMS coTpygHMYeCTBa C OpPYrMMM rocygapcTBamMu MpOsiBNSAETCA B pa3HOOOpasHoW AesiTenbHOCTU
coBpeMeHHon Poccun, HanpaBreHa Ha YCTaHOBIIEHUE U Pa3BUTUE IKOHOMMUYECKMX, MONUTUYECKMX, MPaBOBbIX,
NMHOPMALMOHHbIX, KYNbTYPHBIX U MHBIX OTHOLLEHWI, FaPMOHUYHO COMETAaLUX UHTEPECHI AaHHOro rocyaapcTea
C UHTepecamu gpyrux ctpaH. NogobHas yHkuus npussaHa pewatb npobnemMy MHTerpaumm Poccum B MMpOBYIO
CUCTEMY, MEXOyHapOOHOro pasgeneHus Tpyda, obmeHa TexHonormsmu, ToBapamu, hMHaAHCOBLIMU CBA3SIMU U
T.M.

BHelwHsa geaTenbHOCTb rocyaapcTs, B TOM vncne n Poccunckon degepaumm, B COBPEMEHHBLIX YCIOBUSX
oyneTr adpekTMBHOM M MNNOOOTBOPHOM NUWLWb Torga, Koraa oHa Oyaetr 6asvMpoBaTbCs Ha MEXOyHapOAHO-
npaBoBbIX akTax C 06ueobs3aTenbHblM YY4ETOM HaUMOHamNbHbIX, COLNANbHO-3KOHOMUYECKMX, KYNbTYPHBLIX W
WHbIX OCOBEHHOCTEN N MHTEPECOB BCEX HAPOAO0B, BXOASALLMX B MMPOBOE COOOLLECTBO (CM. cxemy 9).

Cxema 9

OCHOBHHE BHEIHVE ®YHKIMM COBPEMEHHOI'O
POCCHMIUCKOT'O T'OCYIAPCTBA

OOOpOHa CTPaHBL

oBbecrneueHye MEeXOIYHAPOOHOT'O MMpa
1 06e30IacCHOCTHA

COTPYIOHMYECTBO C IOPYyI'VIMM I'OCyIapCTBaMM

n gpyrue
§ 6. ®opwmbl ocyluecTBNEeHNA PYHKLUNA rocygapcTBa
®opmbl ocyLecTBNeHMs PyHKUMIN rocygapctea - 3TO OQHOPOAHAA AeATerbHOCTb OpraHoB rocyaapcTsa,
nocpeacTBOM KOTOPOW peanusyroTcs ero pyHKUmu.

MpUHATO pasnuuyatb NpPaBOBble W OpraHW3aUMOHHble (POPMbI OCYLLECTBNEHUS (PYHKUMIA rocyaapcTsa,
KOTOpble peanuayloTcs ero opraHamu, OMKHOCTHBIMU NMLaMMU.
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MpaBoBble OpMblI OeATEeNbHOCTU rocydapcTBa onpegeneHbl KoHctutyumen PO, denepanbHbIM
3aKOHOOATEeNbCTBOM W 3aKoHoAaTenbCTBOM cybbektoB ®Pepepaumu, ApyrMW HOPMOYCTaHaBMUBAKOLLUMM
aktamu. K npaBoBbIM (hopMam OTHOCATCA:

1) npaBoTBOpYeCKas - AeATENbHOCTb MO MOArOTOBKE M M3AAHUI0 HOPMATUBHBIX aKTOB, CMOCOOCTBYIOLLMNX
OCYLLIECTBNEHMIO TOM UIU MHOW (PyHKLUN rocyaapcTea;

2) npaBoMNpUMEHNTENbHANA - AeATENbHOCTb MO peanu3aln HOPMaTUBHLIX akTOB MYTEM MPUHATUS aKTOB
NpUMEHEHWs NpaBa; 3TO NoBceAHeBHas paboTa Mo BbIMOMHEHUIO 3aKOHOB M MO Pa3peLleHnto pa3HooOpasHbIX
BOMNPOCOB YNpaBfieHYeCKoro xapakrepa;

3) npaBooxpaHuTenbHas - AeATENbHOCTb NO 3awuTe nNpaB W cBobOO4 YenoBeka W rpaxpaHuHa, Mo
npeaynpexaeHuio NpaBoHapyLLIEHWUI U NPUBMEYEHUIO K FOPUONYECKON OTBETCTBEHHOCTM BUHOBHbIX WL, U T.M.

MpoKkOMMEHTMPYEM Has3BaHHble (POPMbl Ha MpPUMeEpPe OCYLLECTBNEHUS 3KOMOrMYEeCKon yHKUUK
COBpeMeHHoro Poccuinckoro rocygapctea. Tak, nepBoHa4YanbHO 3akoHodaTerlbHble opraHbl AOSMKHbI NPUHATL
COOTBETCTBYHOLLYIO HOpMaTMBHO-NMpaBoByto 6a3y (3akoH PCPCP "O6 oxpaHe okpyxatowein npupogHon cpegbl”
oT 19 gekabps 1991 r. n gp.) <*>. 3atem co3galoTca U AENCTBYIOT COOTBETCTBYIOLLME rOCYAapPCTBEHHbIE OpraHbl
- MwuHuctepctBo npupogHbix pecypcoB P® (MIP Poccun), ®PepepanbHasa cnyxba Poccum no
TMAPOMETEOPONIONMM 1 MOHWUTOPUHTY OKpyXatollern cpedbl (PocrmgpomeT) <**>, opraHbl BnactM cyObekToB
depepaummn (NOCKOMbKY MPUPOOOMONb30BaHME, OXPaHa OKpYyXalwllen cpedbl n obecnedyeHne 3IKONOorm4eckomn
6esonacHocTn B cooTBeTcTBUM C¢ nN. "A" 4. 1 cT. 72 KoHctutyuum PP HaxogaTcs B COBMECTHOM BeAEHUM
Poccuiickon ®enepaummn n ee cyoLekToB).

<*> T[lepedyeHb 3akoOHOAATENbHLIX W WHbIX NpPaBOBbLIX akToB Poccuickon Penepauum B obnactu
Npvpoaononb30BaHUs K OXpaHbl OKpyxawLllen cpegbl cM.: BpuHuyk M.M. 3konorudeckoe npaso (NpaBo
okpyxatowen cpebl). M., 1998. C. 652 - 664.

<**> CM.: Yka3 [NpeangeHta PO "O cTpykType heaneparnbHbIX OpraHoB MCMNONMHUTENbHON Bractn" ot 17
mas 2000 r. N 867 // Poccuiickas raseta. 2000. 20 mas.

K opraHnsaunoHHbIM (bopmMam OTHOCATCA:

1) opraHuM3aunOHHO-pernameHTMpyoLlas - Tekywas pabota onpeaeneHHbIX CTPYKTYp no obecrneyeHuio
OYHKUMOHNPOBaHUSA OpraHoB rocygapcTBa, CBs3aHHas C MOArOTOBKOWM MPOEKTOB OOKYMEHTOB, OpraHusauuven
BbIOOPOB, NNaHNPOBaHNEM, KOOPAMHALMEN OENCTBUA, KOHTPOMEM U T.M.;

2) opraHM3aLVOHHO-X035IMCTBEHHAs - OnepaTMBHO-TEXHUYECKasa M XO3SIMCTBEHHas paboTa, cBsA3aHHasi C
Oyxy4eTom, CTaTUCTUKOMN, CHabXXeHEM, KpeauToBaHWEM, AOTaUMUSMA U T.4.;

3) opraHMsauMoOHHO-Maeonornyeckas - MnoBceAHeBHas pabota no umpeonormdeckomy obecneveHuro
BbINOMHEHUS PasnMYHbIX PYHKLMIA rocyaapcTBa, CBA3aHHas C pa3bsiCHEHWEM BHOBb W34aHHbIX HOPMAaTWMBHbIX
aKkToB, (hOpMMPOBaHMEM OOLLLECTBEHHOIO MHEHMS!, obpalleHeM K HaceneHuto 1 np. (cm. cxemy 10).

Cxema 10

®OPMEl OCYHECTBIJIEHUA
OYHKIMA TOCYIOAPCTBA

[IpaBOBEIE OpTraHn3alOHHEEe

IpaBOTBOPUYECKas perJjaMeHTHpYyola s
[IPaBOIIPUMEHUTEJIbHA S XO03AMCTBEeHHAas
IPaBOOXPAHUTEJIbHA L nneoJyiorudeckasd

MeToabl ocyLlecTBreHust yHKUNUIA rocyaapcTBa - 3TO Cnocobbl U NPUEMbI, C MOMOLLbIO KOTOPbIX OpraHbl
rocygapctea peanusytoT ero cyHkuum. Cpean nodoGHbIX MeTOOOB Mpexde BCEro BblOENsT Takue, Kak
y6exaeHve v NpUHyxaeHve, pekoMeHaaumMm 1 NooLLpeHne.

Y6exaaTtb - 3Ha4MT MOOLPSATb CYOLEKTOB K OMNpedeneHHo AeATenbHOCT, COOTBETCTBYIOLLE UX Bone,
Ge3 cunoBoro gaeneHusi, obecneunsas csobogy Bblbopa. YGexaeHne MOXET OCYLUECTBISATLCA yepe3 Takue
MO3UTUBHbIE tOPUONYECKME CPEeAcTBa, KaK CYyObEeKTUMBHblE MpaBa, 3aKOHHble WHTEepechbl, Nbrotel WM T.O.
locyoapcTBO Npexae BCero OOMKHO MaKCUMarbHO UCToNb30BaTh MeToAdbl YOeXaeH sl Kak OCHOBHbIE, TMaBHbIe.
Y6exaeHne OCHOBLIBAeTCA Ha 3aUHTEPEeCOBaAHHOCTW, [oKasaTenbCTBax 3akoOHHOCTM U LiernecoobpasHoCTU
CO3HaTemNbHOro NoBeeHNs, 0OTBeYaloLLero HopMam npaea.
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anIHy)K,CI,aTb - 3HAYUT CKITOHATL Noaen K OﬂpeﬂeﬂeHHOﬁ neAaTennIbHOCTU NocpeaCcTBOM CUINOBOrro gaBrieHunsa
(BOI'IpeKVI BoIne yI'IpaBJ'IFleMbIX), orpaHmnymnBas CBO60ﬂ,y nx Bbl60pa. an/IHy)KLI,eHI/Ie MOXET OCYLLUECTBINATLCA 4Yepes3
Takmne ropngny4eckme cpenctBsa, Kak Mepbl npeceyveHnd, NnpnocTtaHoBIIeHUnA, Haka3aHnAa U 1.4.

PekomeHgoBaTb - 3HAuuT opueHTnpoBaTb Ha KOHerTHbIVI BapunaHT OENCTBUN, XenaTenbHbIX C TOYKU
3PEeHUA obuwecTBa un rocygapcrea.

|_|OOLLI,p9|Tb - 3HA4YUT C NOMOLLIbIO CUCTEMbI BO3Hana)K,EI,eHVIl7I I'IO6y)KLI,aTb cnefosaTbh OEUCTBUAM, B KOTOPbIX
3aunHTepecoBaHO obLecTBoO ” rocyaapcrtBo, CTUMynumpoBaTb colMarnbHO Nosne3Hy AeATerlbHOCTb.

KOHTpOJ'I bHbl€ BOMNPOCHI

1. YTo Takoe rocyaapctBeHHasi BnacTb?

2. CoBnagaloT N NOHATUSA NErMTUMHOCTU U NeranbHOCTU rocyAapCTBEHHON BacTn?

3. anTe onpeaeneHune rocygapcraa.

4. KakoBbl Mpu3Haku rocygapcrea, OTNuMYalolme ero oT AOrocydapCTBEHHbIX U HEerocyaapCTBEHHbIX
opraHusaumin?

5. HasoBuTe OCHOBHbIE NOAXOAb! K CYLLIHOCTW rocydapcTaa.

6. KakoBbl hopMbl 1 MeTOAbI OCyLLecTBNeHns dyHKUWIA rocygapcTea’?

Jlutepatypa

BabypuH C.H. Tepputopusa rocygapcrtsa. [NpaBoBble u reononutuyeckue npodnemsl. M., 1997.

BantnH M.N. MNocygapcteo u nonutnyeckaa srnactb. CapaTtos, 1972.

BantnH M.A. CyliHOCTb 1 OCHOBHbIE DYHKLUM coLmanmncTnieckoro rocygapcrea. Caparos, 1979.

Bnagumunpos B.A. OCHOBHble (PYHKLUM MOCTKOMMYHUCTUYECKOrO rocygapctsa B obnactv BHYTPEHHeN
nonutukn. Teepb, 1992,

Omutpres HO.A. CoOTHOWEHME MOHATUA MNOMUTUYECKON W rOCydapCTBEHHOW BNAcT B YCNOBUSAX
dopMMpoBaHMA rpaxgaHckoro obuwectaa // Focygapcteo n npaeo. 1994. N 7.

Knenuosa T.H. ®yHkumm 1 annapat Poccuickoro rocygapctaa B pblIHOYHON 3koHOMUMKe. M., 1992.

MaHosB I".H. MNpusHaku rocygapctea: HoBoe npoyTeHue // MNonutnyeckme npobnemsl Teopun rocygapcrea.
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O6was Teopus rocygapctea v npaea / [og pen. B.B. llasapera. M., 1999.

MapwwuH A. YT0 Takoe rocygapcTeo? HaydHoe nccnegosaHme npupoabl rocygapctea. CIl6., 1907.

MaxoneHko H.B. OT ToTanutapmama K gemokpatumn: 0 doyHKUUSAX rocygapcTBa B NepexoaHbli nepwog //
Monutnyeckune npobnembl Teopun rocygapctea. M., 1993. C. 28 - 38.

Pakntckasa UN.®. Teopus rocygapctea. CI16., 1999.

CanbirvH E.H. TeokpaTtnyeckoe rocygapctso. M., 1999.

Teopus rocynapcTtea u npaea: Kypc nekumii / Mog pea. H.N. Matysosa 1 A.B. Manbko. M., 2000. 'n. 4.
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YUumpkmH B.E. NocynapcteoBeaeHume. M., 1999.

asa 4. TUMNbl N POPMbI TOCYOAPCTBA
§ 1. Tunbl rocygapcTBa: (popMaLMOHHbIA U LUBUIIM3aLUOHHbIN Noaxoabl

Tunonorns ecte yvyeHne o Tunax - donbwux rpynnax (knaccax) Tex unmn uHbix o6bekToB, obnagaroLmx
Habopom O0OLMX, XapaKTepHbIX [OJ19 Kaxgoro Tuna npu3HakoB. TunororMst rocygapctesa - 9TO  €ro
Knaccudvkaums, npegHasHavyeHHas ons pasgeneHns BCex NpoLUbIX U HACTOSALWMX rOCy4apCTB Ha Takve rpynnbl,
KoTopble Aanu 6bl BOSMOXHOCTb PaCKPbITb MX COLMArbHY CYLLIHOCTb.

Tunonorus rocygapcteBa NPOBOAUTCA B OCHOBHOM C MO3vUMM ABYX MOAXOAO0B: (POPMAaLMOHHOM U
LUBUITN3ALMOHHOM.

[MaBHBIM KpUTEPMEM MEPBOr0 NOAXOAA BbICTYNAT COLMUANbHO-3KOHOMUYECKME MPU3HAKM (0BLLEeCTBEHHO-
3KOHOMUYecKas dpopmManms). B ero ocHoBe nexunT yyeHne 06 06LLECTBEHHO-IKOHOMUYECKOW hopmaLiMm, KoTopast
BKITIOYAeT B cebsi TMM MPOM3BOACTBEHHbIX OTHOWEHMN (6asnc) M COOTBETCTBYHOLUMA €My TWUM HaOCTPOMKM
(rocypapctBo, npaBo U T.M.). ViMeHHO ©asanc (Tvn NPOM3BOACTBEHHbLIX OTHOLUEHWI) SBMASETCHA, MO MHEHUIO
npegcrasutenen dopmaumonHoro nogxoga (K. Mapkca, ®. OHrenbca, B.W. JleHnHa u gpyrux), peluaroimm
(haKTOpOM OOLLECTBEHHOIO Pa3BUTKS, KOTOPbIA LETEPMUHMPYET U COOTBETCTBYIOLUMA TUM HAACTPOEYHbIX
3MIEMEHTOB: rOCy4apCTBO M MpaBo. B 3aBMCMMOCTM OT TUMOB 3KOHOMMUYECKOro Gasnca BbIOENAT criegyrolime
TUMNbl rocygapcTea: pabosnagensyeckuin, doeoganbHbii, OypXKyasHbIN, COLMANMCTUHECKUNA.

PaboBnagenbyeckoe rocyaapcTtBO eCTb opyauve nogdepxaHust Bnactm paboenagenbueB Hag pabamu,
KoTopble ObiNn COBCTBEHHOCTBIO CBOOOAHBIX rpaxaaH. Pab He nmen HUKakux npae 1 hakTnyeckn npeacraBnsn
coboli roBopsiLee opyane Tpyaa.
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deofanbHOe rocygapcTtBO - 9TO  AMKTaTypa krnacca eopanoB, 3eMernbHbIX  COOCTBEHHMKOB,
npuceamBatoLLmx 0e3BO3Me3HbIN Tpyn KpecTbsiH. KpecTbsiHe Haxogunuchb B norypabckon 3aBMCMMOCTU OT
NMOMELLMKOB.

BypxxyasHoe rocygapcTtBo npenctaBnseT cobon puktatypy Oypxkyasuu, B KOTOPOM COCIOBHOE
HEPaABEHCTBO 3aMeHsIeTCA couuanbHbiM.  Pabounii  topugudeckn cBobogeH, HO, JULWIEHHbIA  CpPencTB
NpOM3BOACTBA, OH BbIHY)XAEH NPOAaBaTb CBOK paboyyto cuny KanutanucTy. [JaHHoe rocydapcTBO MpoXoauT
pasnu4yHble cTtagmu pa3BUTUS: KanutanucTU4eckoe, MOHOMOJSTUCTUYECKOE, NHAyCcTpUarnsHoe,
NMOCTMHOYCTpUanbHoe rocyaapcTeo.

Coumanuctuyeckoe rocygapcTtBo, MO  MHEHMIO NpepcTtaBuTenei  (opmMauuoHHOrO nogxoda, Kak
rocy4apcTBO BhICLUErO TMMNa ecTb OTMUpatoLLee rocyaapcTeo, 6asupytoLeecs Ha 06LLeCTBEHHON COBCTBEHHOCTH
Ha CpefCcTBa NPOU3BOACTBA M UMEIOLLLEE LUMPOKYIO coupmarnbHyto 6asy.

MepBble TpM TWMa OXBaTbIBAKOTCA POOOBLIM MOHATMEM "aKchyaTaTopckoe rocygapctBo”. CyLHOCTb
JaHHOro rocyapcTea COCTOMT B rOCMOACTBE, NOAABMEHNM M SKCMNyaTaumMm O4HOro Krnacca Apyrim.

Coumanuctnyeckoe e rocyaapCcTBO - aHTUIKCMfyaTtaTopckoe Mo CBOeW npupode - cuMTaetcs
"nonyrocygapcTeom” unum "rocyaapcTBoM He B COBCTBEHHOM cMbIcrie crioBa”. ATO UCTOPUYECKM NMOCNEAHWIA TWN
rocyaapcrsa, KoTopbi, No MHeHuo K. Mapkca, nocteneHHo "3acbinaet" M B KOHEYHOM wuTore "oTompet",
BbIMOSIHMB CBOI 3afayy NOCTpoeHus 6ecknaccoBoro KOMMYHUCTUYECKOrO obLLecTBa.

[ocTonHcTBa hOpPMaLIMOHHON TUMOMOrK:

1) NpooykTMBHa cama uaesl AenuTb FocydapcTBa Ha OCHOBE COLMAnbHO-3KOHOMMYECKUX ¢hakTopos,
KOTOpble AeNCTBUTENBHO BECbMA CYLLIECTBEHHO BIUSIIOT HA OOLLECTBO;

2) OHa nokasblBaeT Mo3TanHOCTb, ECTECTBEHHOMCTOPUYECKNIA XapakTep pa3BuTus rocygapctea. MIcTouHmk
pa3BUTMS rocyaapcTBa 3aKrtoyeH, N0 MHEHUIO NpeacTaBUTeNeln JaHHOW Teopun, B CaMOM O6LLECTBE, a He BHe
ero. CMeHa ofHOro Tuna gpyruMm - MNpouecc OOBLEKTUBHLIN, €CTECTBEHHOUCTOPUMYECKUN, peanuayroluincs B
pesynbTate pesositoumi. B 3TOM npouecce kaxabln NocrneayoLwmi TUn rocygapctaea AOMmKeH ObITb MCTOPUYECKM
Gonee NporpeccmBHbLIM, YEM NMpeablayLLniA.

HepocTtaTku:

1) oHa BO MHOIOM OAHOSIMHENHA, XapaKTepu3yeTCs U3NULLIHEN 3anporpaMMUPOBaHHOCTLIO, B TO BPEMS Kak
NCTOpMS MHOroBapuaHTHa 1 Aaneko He BCEraa BrnMCbiBAaeTCH B HAYEpPYEHHbIE Arsl HEe CXEMb;

2) HegooOLEHUBAKOTCA OYXOBHble (DaKTOPbl (PEeNUrMo3Hble, HauMoHanbHble, KyNbTypHbIE U T.M.), KOTOpble
nogyac MoryT BeCbMa CyLLLECTBEHHO BNMATb Ha Npupogy TOro UNu MHOMo rocyAapcTBa.

B ocHoBe UMBUNU3ALMOHHOIO NOAXOA4A NeXaT Kak pa3 AyXOBHblE MPU3HaKW - KyNbTypHbIe, PENUIMO3HbIE,
HauuoHarnbHble, ncuxonorndyeckme un np. MNpegcraButenu: aHrnMuickun nctopuk A. TormHOmM (XX B.), pycckui
coumonor, npoxueatowmi B CLUA, M. CopokunH, HemeLkue mbicnutenn XX B. O. Wnenrnep n M. Bebep un gpyrue.
B uyactHoCTM, MO MHeHMo A. TonHOW, umBMNM3aUMS €CTb 3aMKHYTOE W NoKanbHOE COCTOsiHME obLuecTBa,
oTnuyatoLleecss OBLWHOCTLIO PENUIMO3HbIX, ATHUYECKMX, reorpadunyecknx 1 gpyrux npusHakos. B 3aBucmmocTm
OT HUX BbIAENAIOT cregylolne UMBMIM3aunm: ermneTckyto, KUTancKyto, 3anagHyto, npaBocnaBHylo, apabckyto,
MEKCUKaHCKYI0, MPaHCKYIO 1 T.M.

Kaxgas uvsmnusauus npugaeT yCTon4mMBy OBLHOCTL BCEM rocyaapcTBaMm, CyLLLECTBYIOLLMM B €€ pamKax.
LnBMnmnsaumoHHbii  nogxon o6GOCHOBLIBAETCA WAEen eOuHCTBa, LEeNIOCTHOCTM  COBPEMEHHOro  Mupa,
NpMopUTETOM MaearbHO-OyXOBHbIX ()aKkTOPOB.

A. TonHOM oOocHOBanm TEOPUIO KPYroBOPOTa CMEHSIOWMX APYr Apyra 3aMKHYTbIX LMBUIM3aUWN.
OnHamnyeckme M3MeHeHus (BO3HWKHOBEHME, POCT, HaOSIOM U pasfioXeHne) B COOTBETCTBUM C 3TOW Teopuen
MPOUCXOAAT He B pamKax MWPOBOro OOLLECTBEHHOTO Mpouecca, a BHYTPU OTAENbHOW LMBUNU3aLUN.
LinBunusaummn aenswoTcs kak Obl BETBAMM AepeBa, COCYLLECTBYOLWME pAAOM ApYr ¢ ApyroM. [BuKylien curion
KpyroBopoTa LUMBUNN3aLmMin BbICTyNaeT TBOpYECKas anuvTa, Kotopas yBnekaeT 3a cobomn MHepTHoe 60MnbLUNHCTBO.
Otcioga A. TonHOM BMANT NpOrpecc B LyXOBHOM COBEPLUEHCTBE MOKONEHWIN NOOEN.

[JocToMHCTBa LNMBUNN3ALMOHHON TUNOMOTNN:

1) onpegeneHbl OyxOBHble (DAKTOPbl Kak CYLIECTBEHHbIE B TEX WU WHbIX KOHKPETHO-UCTOPUYECKUX
YCIOBUSAX (Bedb HE CNyYalriHO BbIAENSIOT PENUMMO3HbIA U HALUMOHAarbHbIA NOAX0AbI K CYLLHOCTU rocy4apcTea);

2) B CBA3M C paclUMpeHWeM [Auanas3oHa [YXOBHbIX KPUTEPUEB, KOTOPbIE XapaKTepusylT WMMEHHO
OCODEHHOCTM TeX WM WHbIX UMBUNMU3aLuMiA, nornyyYaetcsa ©Oonee 3asemnieHHas (reorpaduyvecku agpecHas)
TMMNOMOrns rocyaapcTB.

HepocTtaTtku:

1) HeOOOLEHMBAKTCH CoLMarnbHO-3KOHOMUYECKNEe (DaKToOpbl, KOTOPbIE 3a4acTyl0 OMpeaensoT NONUTUKY
KOHKPETHOW CTPaHbl;

2) Bblgenss 6onbLuioe KONMYECTBO uaeanbHO-OYXOBHbIX (DAKTOPOB B KayecTBe MPU3HAKOB LIMBUNU3ALMNA,
aBTOpPbI, MO CyTU Aena (BOMbHO UMW HEBOJLHO), Aarnu TUMMNOSMOIrMI0 HE CTOMNbKO rOCyAapCTBa, CKOMNbKo obLiecTsa.
ocynapcTBO - TOMBKO MONMUTMYECKasl YacTb obLiecTBa, KOTOpash MMEET CBOK MNPUPOAY M XapakTepusyeTcs
COOCTBEHHBIMW NapamMeTpaMu, He COBNaJatoLLMMK C KpUTEPUsIMU 0OLLEeCTBa Kak Gonee LMpoKoro n o6beMHOro
MOHATHUS.

B cuny Toro dakrta, yto Tunonorust rocygapctea (kak n nwobasi MHasi TMNonorust) SBfsieTca crnocooom
Mo3HaHWsl, (POPMALIMOHHBIN U LIMBUMN3ALMOHHBIA MOOXOAblI HE MCKIYalT, a AOMOMHAT U yrnyonawT apyr
apyra, BbICTynaioT Gonee HageXHbIMU NpUeMaMy MOHMMaHusA pasfnuuyHbIX TUMOB rocygapcTBa € No3vumm He
TONbKO COLMANbHO-3KOHOMUYECKNX, HO U OYXOBHO-KYNbTYpHbIX dhakTopoB. CrnenoBaTenbHO, AaHHbIE NMOAXOAbI
MOTYT N AOIXHbI NPUMEHATLCS U OTAENMbLHO APYr OT Apyra, U B KOMIEKCE.
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§ 2. Cbopma rocygapcrtBa: NoOHATUE U IJNIeMEeHTbI

Ecnn «kateropua "cywlHOCTb rocygapcTea" oOTBevaeT Ha BOMPOC, B 4YeM 3aKkni4vaeTcs rnaBHoe,
3aKoOHOMepHOe, onpefensiolLlee B rocygapcTse, TO kaTeropusa "opma rocygapctaa” o3HayaeT, KTO U Kak npaBuT
B OOLLEeCTBEe, KaK YCTPOEHbl M [OEWCTBYIOT B HEM OCYAapCTBEHHO-BIACTHbIE CTPYKTYpbl, Kak 00beauHeHO
HacerneHMe Ha [JaHHOM TeppuTopuW, KakMM OOpa3oM OHO CBS3aHO Yepe3 pasfnuyHble TeppuTopuarnbHblie U
nonuTu4eckne obpasoBaHMsa C rocyJapCTBOM B LIENTOM, KaK OCYLLEeCTBMSIETCA NONMTUYECKas BNacTb, C MOMOLLbIO
Kakux MeTodoB 1 NPUEMOB.

Ecnn Tepputopusi, HaceneHwve, BracTb nNpeacTaBnsalT cobon copgepaTenbHble  XapaKTepUCTUKU
rocygapcrsa, KOTopble oTpaatT To obliee, 4TO npucylle BcemM rocygapctBaM, TO B MOHATUKM "doopma
rocygapcTea” BblpaXaeTcsl UX BHYTPEHHSAS opraHu3auus, cnocod yCcTponcTBa, C MOMOLLbI KOTOPbLIX OHW BECbMa
CYLLIECTBEHHO OTNMYaOTCA ApYr OT Apyra.

OT dopmbl rocygapcTBa B 3HAYMTENBHOW CTEMEHW 3aBUCUT U MOMUTMYECKAs XW3Hb B obLiecTBe, U
YCTONYMBOCTb FOCY4apCTBEHHbIX UHCTUTYTOB.

dopma rocygapctBa - 9TO crnoco® opraHusauuu MofUTUYECKOM BRacTh, OXBaTbiBalOWMA opMy
npaeneHus, opmy rocyaapCTBEHHOIO YCTPONCTBA 1 MOMUTUYECKUA PEXUM.

B ¢hopme rocygapcTtea BbipaxaeTCsl ero CTPOEHME, Ha KOTOpOe BUSIOT Kak couManbHO-3KOHOMUYECKME
dakTopbl, Tak W MNpUPOAHbIE, KIMMATUYECKME YCIOBUA, HALUOHANbHO-UCTOPUYECKME U  PENUTMO3HbIE
OCOBGEHHOCTHM, KymnbTypHbIA ypoBeHb pa3sutus obwectea u T.n. Hanpumep, B AHmMnMM B pesynbraTe
cBOe0obpa3HOro Komnpomucca mexay Oypxyasven u deoganamy BO3HMKNA OrpaHUYeHHasi (KOHCTUTYLMOHHas)
MOHapxusi, B Poccum B cuny MHOroOHaLMOHaNbHOrO COCTaBa HaceneHust U OrpOMHbIX TeppuTopuin Gonblue
npeanocbINoK Ansa degepaTMBHOro yCTponcTea rocygapcraa.

OnemeHTamun popmbl rocyaapcTea aBnsaoTced (cM. cxemy 11):

Cxema 11

SJIEMEHTEL
®OPMH T'OCYIAPCTBA

dopmMa dopmMa [lonmuTMye CKUM
TOCYHOapCTBEHHOTO TOCYHOapCTBEHHOTO (rocynmapCTBEHHEIN)
IpaBJIeHUsA YyCTpOMCTBAa pexmM

1) dopma npaeneHuss - XxapakTepusyeT MOopsiAOK 00pas3oBaHMs M OpraHM3auun BbICLUMX OpraHoB
rocygapcTBEHHON BMacTW, WX B3aUMOOTHOLUEHWS Apyr C ApYyrom W Hacenewwem. B 3aBucmmoctn ot
ocobeHHocTeln hopMbl NPaBIieHMs rocygapcTBa nogpasaenstoTcs Ha MOHapXnyeckue n pecnyormkaHcKme;

2) opma rocygapCTBEHHONO YCTPOWCTBA - OTpaXkaeT TeppuTopuanbHyr CTPYKTypy rocyaapcTea,
COOTHOLLUEHME MEeXOy rocy4apCTBOM B LENIOM W €ro COCTaBHbIMW TeppuTopuanbHbiMi eguHmuamu. Mo dopwme
rocygapCTBEHHOrO  YCTPOWCTBA rocydapcTBa NogpasfgensioTcd  Ha  yHUTapHble, degepatvMBHble U
KOH(pbeaepaTmBHbIE;

3) monuTuyecknii (rocygapCTBEHHBIN) pexum - npegcraeBnser cobow cuctemy MeTogoB, CrnocoboB u
CpencTB OCYLLECTBIEHNS rOCyfapCTBEHHOM BriacTu. B 3aBncnmocty ot ocobeHHocTen Habopa AaHHbIX MPUEMOB
rocygapCTBEHHOINO BRacTBOBaHWS pasnuyaloT AeMOKPaTUYEeCKMA WM aHTUAEMOKPATUYECKUM MOnvTUYeckue
(rocyaapCTBEHHbIE) PEXMMBbI.

Takum obpasom, dopma rocygapcrBa - 3TO €ro CTPYKTYpHOE, TeppuTopuanbHOe U MNONUTUYECKOE
YCTPOMWCTBO, B3ATOE B €AUHCTBE TPEX BbilLIEHA3BAHHbIX COCTABMAOLLMX.
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§ 3. ®opma rocyaapcTBeHHOro npaBreHus
dopma rocygapCTBEHHOIO TMpaBfeHUA - 3TO 3reMeHT OopMbl FOCYyAapCTBa, XapaKTeEpU3yoL Wi

OopraHM3aumio BEPXOBHOW rocy4apCTBEHHON BNacTu, NOpsAoK obpa3oBaHMs ee OpraHoB M MX B3aMMOOTHOLLEHUS
C HaceneHvnem (CM. cxemy 12).

Cxema 12

®OPMA T'OCYIHAPCTBEHHOT'O

[IPABJIEHUA
MoHapxum Pecnybamku
abcosTHad OT'PaHUUYeHHasd npesuneHT— cMellaHHasda napjiaMeHT -
(KOHCTUTY — ckasda ckasda

LMOHHAaS)

K BepxoBHOM TroCyqapCTBEHHOM BNacTM OTHOCAT [faBy rocygapctBa (MOHapX wnv NpesngeHT),
3aKoHoAaTernbHbIN OpraH, NMPaBUTENbLCTBO.

Ecnn B kayectBe KpuTepusi paccmaTpvBaTb MNOMOXEHWE rMnaBbl rocygapctea, TO POPMbl MpaBreHust
noapasgenslnTcs Ha MOHapXun 1 pecnybnukm.

MoHapxusa (0T rpeveckoro monarchia - eguHoBnacTue) - 3To popma npaBfieHus, NPU KOTOPON BNacTb
MOMHOCTLIO UMK YaCTUYHO COCPEeAOTOYEHa B pyKax eQuHONMYHOrO rMaBbl rocyaapcTsa (MOHapxa): Kopons, uaps,
Wwaxa, umnepaTopa v T.A4.

Mpr3Hakn MoHapxum:;

1) BNacTb nepegaeTcs no HacneacTay;

2) ocyuiecTBrnsieTcst 6eCCpoYHo;

3) He 3aBUCUT OT BONEN3bSABIEHNS HAaceneHus.

MoHapxuu OblBalOT HEOrpaHUYEHHbIMK, T.€. B HUX OTCYTCTBYHOT NpeAcTaBUTENbHbIE yYpexaeHns Hapoaa,
a eQUHCTBEHHbIM HOCUTENEM CyBepeHuTeTa rocygapcTea ABnseTcsa MoHapX (Hanpumep, abCcontioTHbIE MOHapXmK
nocriegHero nepuoga anoxm deoganunama, n3 coBpemeHHbix - CaygoBckas ApaBusi, bpyHel), u orpaHn4eHHbIMK
(KOHCTUTYLIMOHHBIMK), B KOTOPbIX Hapsdy C MOHapxoM HOCUTENSIMU CyBepeHuTeTa BbICTYnaloT Apyrne BbiCLLne
rocygapcTBEHHbIE OpraHbl, OrpaHNYMBalOLLME BacTb rMaebl rocygapctea (Benvkobputanmsa, AnoHus, Vicnanms,
LWeeuus, Hopserusa n gp.).

XoTa psig COBPEMEHHbIX rocyfapcTB C MOHapXMYeckon (hopMOW MnpasrieHusi NpUHANU KOHCTUTYUMU U
copmupoBanu naprnameHTol (baxpewH, Katap, KyeBent u gp.), NO CyllecTBy OHW MPOLOSHKaT OCTaBaTbCA
abConOTHBIMK, NMOCKONbKY KOHCTUTYLIMW AaHHbIX CTPaH yCTaHaBMNMBaloT, YTO BCS BracTb MCXOAWUT OT MOHapxa, a
napramMeHTbl UMEIT YNCTO KOHCYNbTaTUBHbIE MPEPOraTuBbI.

MoHapxusa ©Obina rocrnogcTtByowen (OpMON MpaBfeHNss Ha MPOTSHKEHUN HECKONbKUX cTonetun. B
cneundunyeckon popmMe OHa COXPaHAETCA U CEFOAHA NOYTM B TPETU CTpaH MuUpa.

Pecnybnuka (oT natuHckoro res publica - rocygapctBeHHoe, obuiecTBeHHOe feno) - 3to dopma
npaBneHnsl, NpyM KOTOPOW [faBa rocygapcrBa SBNSETCA BbIOOPHbIM M CMEHSEMbIM, @ €ro BnacTb CyuTaeTcd
NPOn3BOAHON OT n3dupaTtenen unm NpeacTaBUTENbHOIO opraHa.

Mpun3Hakn pecnyonuvku:

1) BbIGOpPHOCTE BNacTu;

2) orpaHM4YeHHOCTb CpOKa NONTHOMOYUIA BNacTu;

3) 3aBMCMMOCTb OT n3bupaTtenen.

B 3aBucumocTn OT TOro, KTOo chopmMuMpyeT NpaBUTENbLCTBO, KOMY OHO MOAOTYETHO U MOAKOHTPOJLHO,
pecnybnukn nogpasgensioTcs Ha NPe3vaeHTCKMe, MapfiaMeHTCKMe W CMellaHHble. B npesvgeHTcKmx
pecnybnukax (CLUA, Bpasunusa, ApreHTnHa, BeHecyana, bonusus, Cvpusi n gp.) MUMEHHO Mpe3vaeHT BhINOSHAET
3Ty ponb; B napnameHTtckux (Ffepmanus, Utanusa, Uugus, Typums, N3paunb 1 gp.) - napnamMeHT; B CMeLLaHHbIX
(PpaHums, PunnaHous, MNonbwa, bonrapus, ABCTpys 1 Ap.) - COBMECTHO NPE3NOEHT M NapriaMeHT.

B npeaungeHTckon pecnybnvke npesvaeHT m3bupaeTcsl He3aBMCUMO OT naprnameHTa nubo konnerven
BblIOOpLLMKOB, NGO HEMNOCPeACTBEHHO HApPOO4OM, OH OAHOBPEMEHHO SBMSETCA [NaBOW rocydapcrBa M
npasuTenbcTBa. Npe3vaeHT cam HasHadaeT MpPaBUTENBLCTBO U PYKOBOAWUT €ro AeATenbHOCThI. [MapnameHT B
OaHHON pecnybriMKe He MOXET BbIHECTM BOTYM HELOBEPUS NPABUTENLCTBY, a NPE3VAEHT HE MOXET PacnyCTUTb
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naprnamMmeHT. OgHako nNapraMeHT MMeeT BO3MOXHOCTb OrpaHnyMBaTh OENCTBUSA NPe3naeHTa U NpaBuTeNbCTBa C
MOMOLLbIO MPUHUMAEMbIX 3aKOHOB M Yepe3 yTBepxaeHue OlaxeTa, a B psige CryvyaeB MOXET OTCTpPaHuTb OT
OOIMKHOCTM npe3ugeHTa (Kkorga oH Hapywun KoHcTuTyuumto, coBepwmn npecTtynnexuve). NpeangeHT, B CBOK
oyepenb, HagenseTcs MNpaBOM oOTnaratenbHOro BeTo (0T mfaTuHCcKoro veto - 3anpeT) Ha  pelueHust
3aKoOHO4ATeNbHOro opraHa.

B napnameHTckon pecnybnvke npaBUTENLCTBO (POPMUPYETCS  3aKOHOA4ATENbHbIM  OpPraHoM U
OTBETCTBEHHO Nepea HWUM. [lapnamMeHT MOXeT NyTeM roflocoBaHMsA BbIpas3MTb BOTYM OOBEpUs NMOO BOTYM
HeZoBepus LeATENbHOCTU NpaBUTENBLCTBA B LIENOM, rMaBbl NpaBUTeNbCTBA (MpeacenaTento coBeTa MUHUCTPOB,
NPeEMbepP-MUHUCTPY, KaHUJMepy), KOHKPETHOro MuHucTpa. OdmumanbHO [naBoW rocygapctea  siBMsieTcs
npe3ngeHT, KOTopbli M3bupaeTca nubo napnameHToMm, nMbo Komnerven BblbopwukoB, NGO MpAMbIM
roriocoBaHvem Hapoga. OgHako B CUCTEME OpraHoB rocyAapCTBEHHOW BNacTVM OH 3aHMMAaeT CKPOMHOE MEeCTO:
ero 0683aHHOCTM 0ObIMHO OrpaHMYMBaOTCA NPeACcTaBUTENbHLIMU OYHKUUSIMK, KOTOPbIE Marno YeMm OTiiM4arTCs
OT (QYHKUMIA rMaBbl roOCy4apcTBa B KOHCTUTYLIMOHHBIX MOHapXusix. PearnbHoOM e rnaBoi rocyaapctea BbICTynaeT
pPYyKOBOAUTENNb NpaBUTENbLCTBA.

XapaKTepHO 4epTol CMeLlaHHbIX (Monynpe3naeHTCKUX, MorfynapramMeHTCKMX) pecnyonuk sBnsieTcs
OBOMHasi OTBETCTBEHHOCTb MpaBWTENbCTBa - U Nepen Npe3ngeHToMm, U nepeq napnameHToMm. B nogoGHbIx
pecnybnukax npesvaeHT M napramMeHT n3buparTcsi HenocpeacTBEHHO HapoAdoM. MaBow rocygapctea 34ech
BbiCTynaeT npeanaeHT. OH Has3HayaeT rnaBy NpaBUTENbCTBA M MUHUCTPOB C YY4ETOM packnaga MonMTUYecKnX
cun B napnameHTte. [NaBa rocygapctea, Kak MpaBurno, npepcefaTenbCcTByeT Ha 3acefaHusix kabuHeta
MUHUCTPOB W YyTBEpXAAeT ero pelweHus. [lapnameHT Takke MMeeT BO3MOXHOCTb KOHTPONMpOBaTb
NpaBuUTENbLCTBO MyTEM YTBEPXOEHUS1 eXerogHoro broaketa CTpaHbl, a Takke NocpeAcTBOM MnpaBa BblHECEHMS
npaBuUTENbLCTBY BOTYMa HEQOBEPUSI.

§ 4. CooTHOWweHMe TUNa u ¢hopmMbl rocygapcTaea

OcBelllas gaHHbIN BONPOC, OrOBOPUMCH, YTO MOHATME "TWn rocygapcTea” Hamu BydeT ucnonb3oBaTbes C
no3nummM opmaLnoHHOro NoAxoAa, nog NoHATMEM xe "dopma rocygapctea” GygeT paccmaTpmBaTbCA, NO CyTH
aena, popma npaeneHuns.

C opHoOM CTOpOHbI, rocygapcTBa Kaxaoro Tuna obriekarTcsa BO MHOXECTBO )OPM - B pamkax OAHOro
MCTOPMYECKOrO TUMa BCTPEYalnTCs pas3nuuHblie hopMbl rocydapctea. B vactHocTn, ans pabosnagenb4eckoro
TMna GbINM XapakTepHbl MOHapXun (4PEBHEBOCTOYHbIE AecnoTun - Erunet, BaBunoH, Accupus, Kutan, Hauns,
Pumckas nmnepust) n pecnybnuku (apuctokpatudeckme, Hanpumep Pumckas B nepmog ¢ VI no | B. 4o H.3., ”
aoemokpartmyeckne, Hanpumep  AdmHckoe  rocygapcTBo);  And  peoganbHOro  TMNa - MOHapXuu
(paHHedeonanbHasa, MoHapxus nepuoga deopanbHOM pas3gpobneHHOCTM, COCNOBHO-NPeaCcTaBUTENbHAS,
abcontoTHaa) u ropoackme pecnybnukn (BeHneumsi, eHysa, dnopeHuus, Hosropog, [lckoB u Aap.); ans
OypKya3HOro Tuna - [AeMOKpaTudeckMe pecnyonuku (napnameHTCkue, NpPe3vaeHTCKME, CMELLaHHbIe) U
KOHCTUTYLIMOHHbIE (OrpaHNYeHHbIE) MOHapPXUW; ANs coumanmcTmyeckoro Tuna - NMapwxckasa KommyHa, coBeTckue
pecnyonuki 1 pecnyonmnki HapogHON AeMOKpaTuK.

C pOpyron CTOpOHbI, rocygapcrtBa OMpegesieHHOro UCTOPUYECKOro Tuna WUMEKT HeKoTopble (opMbl,
npucyLime Tonbko MM. Tak, Hanpumep, COCMOBHO-MpeAcTaBUTeNnbHass MOHapXUst €CTb MPUHAANEXHOCTb TOMbKO
eoganbHOro rocygapctBa B W3BECTHbIM NEepuMoOA4  €ero  pasBuTWs, a naprnameHTckas MOHapxus W
AemMokparumyeckasi pecnybnumka CBOMCTBEHHbI Oyp)KyasHOMY TUMNy rocyaapcTaa.

[ocygapcTBa Kagoro JaHHOro Tuna He MoryT Bonfowartbes B fnobble popmbl, T.€. U B Takue, KOTopble
SIBHO MPOTMBOPEYaT MX COAEPKaHWMIO M HE COOTBETCTBYHOT UX 3KOHOMMYECKOW OCHOBE. Hemb3si npeacTtaBuTb
cebe paboBnagenb4yeckoe rocygapcteo B hOpMe OrpaHUYEHHON MOHaPXMU UM OEeMOKpaTUYeCcKon pecnybnmku
¢ obLeHaLmoHanbHbIMU NPeCTaBUTENBHBIMWN YYPEXOEHUSMMU.

KoHkpeTHas cbopma rocygapcrtea npegonpenensercs UCTopuyeckum TMNoM rocygapctea. Ho kpome atoro
OHa 3aBWUCUT 1 OT APYrMX haKTOpPOB:

1) YPOBHS 3KOHOMMYECKOIO pa3BuUTUSA OOLLECTBa;

2) COOTHOLLEHWSI KINAacCOBbIX CUIT;

3) MCTOPUKO-HALUMOHANBHbIX M KyNbTYPHbBIX TPaaULnNA;

4) mexgyHapogHoM 00CTaHOBKM 1 T.M.

dakTopsbl, KOTOpble 00YCNOBNMBAOT pasHoObOpa3ne rocygapCcTBEHHbIX (POpM, MOMyT ObITb pa3nuyHbiMu. B
LLeNIOM OHM CBOASATCS K KOHKPETHOCTU, NHAMBUAYANbHOCTN OOBEKTMBHBIX YCITOBUIA, B KOTOPbIX OCYLLECTBMSIETCA
ynpaBrneHMe OOLWECTBOM B TeX WM WHbIX CTpaHax. [locKonbKy Kakgoe rocydapCTBO pasBMBAETCS B
crneunuryeckmx KOHKPETHBIX YCIOBUSAX, OHO UMEET CBOeObpasHble Nonutudeckme opmbl.

CnepoBaTenbHoO, TMN 1 hopmMa rocygapcTBa COOTHOCATCS Kak cogepkaHue u popma, rge onpenensoLlyio
porib UrpaeT, eCTECTBEHHO, coaepxaHue (T.e. TUN rocygapcTea).
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§ 5. Popma rocynapcTBEHHOro ycTpomcTea

dopma rocygapCTBEHHOro YCTPOWCTBA - 3TO 31eMeHT OopMbl FOCYAapCTBa, XapaKTepu3yloLui
BHYTPEHHIOIO CTPYKTYpy rocygapctBa, cnocob ero nonuMTM4eckoro u TeppuTopuanbHOro  AeneHus,
006yCroBnMBaloLLMiA onpeaeneHHble B3auMOOTHOLLIEHNS OpPraHOB BCEro rocyAapcTBa C OpraHamu ero COCTaBHbIX
yacten (cMm. cxemy 13).

Cxema 13

®OPMH T'OCYIAPCTBEHHOI'O YCTPOMCTBA

YHUTapHOE denepaunusa Konpenepaumsa
TOCyIapCTBO
— LeHTpaJIn30BaHHOS — TeppuTOopMaJibHaA
— IeLeHTpaJIn30- — HaLUMOHAJIbHO—
BaHHOe TeppuTopMasyibHadg

C noMOWblo [aHHOTO MOHATMS FOCYOapCTBEHHOE YCTPOWCTBO XapaKTepuayeTcsi C TOYKU  3peHust
pacnpefgeneHus BnacTu B LLEHTPE N Ha MecTax.

B 3aBMCUMOCTM OT STOrO KpUTEPUST pasnuyatoT criegyoime dopmbl.

YHUTapHOE rocygapcTBo - NPOCTOe, eANHOE rOCy4apCTBO, YacTU KOTOPOro SABMASAKTCA agMUHUCTPATUBHO-
TeppuTopmanbHbiMM  eauHULaMKU 1M He obnagatoT npusHakamu rocygapCTBEHHONO CyBEPEHMTETA; B HEM
CyLlecTByeT efvHasi CucTema BbICLUMX OpraHoOB M eAuHas CUCTeEMa 3aKOHOAATemnbCTBa, Kak, Hanpumep, B
Monble, Benrpuu, bonrapuu, Utanuw.

B yHUTapHOM rocygapcTBe BCE BHELLHME MEXIOCy4apCTBEHHbIE OTHOLLEHUS OCYLLECTBIIAIOT LieHTpanbHbIe
OopraHbl, KOTOpble oduunanbHO MNPEACTaBASAT CTpaHy Ha MeXayHapogHon apeHe. MoHOMOSfbHLIM MpPaBoOM
HanoroobnoxeHns obrnagaeT rocygapcteo, a He Tepputopus. B3anmaHme MeCTHbIX HanoroB, Kak npaBuilo,
OOMNyCKaeTcsl C CaHKUuK rocydapcTea. Tepputopuu, B OTMYME OT rOCydapcTBa, He BnpaBe MO CBOEMY
YCMOTPEHUIO yCTaHaBNMBaTb M B3MMaTb Hamnorn. YHuTapHble rocygapctBa ObiBatOT LIEHTPanM30BaHHbIMU -
Hopeerusi, PymbiHug, LBeuus, anusa v T.n., n geueHTpannsoBaHHbiMK - Ncnanusa, ®paHumst n gp., B KOTOPbIX
KPYMHbI€ PErnoHbl MOSb3YTCA LUMPOKON aBTOHOMMEW, CaMOCTOATENbHO pellalT nepedaHHble UM B BegeHue
LeHTparnbHbIMW OpraHamn BOMpocChI.

depepaumss - CNOXHOE COKH3HOE [OCYyAapCTBO, YacTuM KOTOPOro SABMASKTCA rOCyAapCTBEHHbIMU
obpasoBaHusAMKU 1 obnagatoT B TOM UM UHOW Mepe rocygapCTBEHHbIM CyBEPEHMTETOM U APYTMMU NMPU3HAKaMm
rocygapCTBEHHOCTM; B HEM Hapsgy C  BbicwiMy  dpedepanbHbiMM - opraHamm 1 doegepanbHbiM
3aKOHO4ATENbCTBOM CYLLECTBYIOT BbICLUME OpraHbl M 3aKOHOOATENbCTBO CyObLEKTOB heaepaumm, Kak, Hanpumep
B Mepmanumn, Hgumn, Mekcuke, Kanage; degepaumm moryT ObiTb NOCTpOEHbI No TepputopmansHomy (CLUA) nubo
Mo HauuoHanbHO-TeppUTopManbHoMy npuHuuny (Poccus).

denepaumm CTPOATCH Ha OCHOBE pacrnpefeneHus QyHKUMn Mexagy ee cybbektamum M LEeHTpOM,
3a(PMKCMPOBAHHOIO B COKO3HOM KOHCTUTYUMK, KOTOpas MOXET OblTb M3MEHEHa TONbKO C cornacust CyObekToB
denepaumn. MNpu 9TOM o0gHa YacTb MOHOMOYUIN ABMNAETCA UCKOYUTENBHOM KOMMETEHLMEN COHO3HbLIX OPraHoB;
apyrasi - cyObekToB degepauun; TpeTbsi - COBMECTHOM KOMMETEHUMEN COK3a M ero uneHoB. B HacToswee
BpeMS B Mupe cyllecTByeT 26 depepatuBHbix rocyaapctB. OHu HaxopaTtca B EBpone (Asctpus, Benbrus,
epmaHus, Poccus, KOrocnasus, Bkiovarowlas Tenepb ase pecnyonuku - Cepbuto n YepHoropuio, LLsenuapus un
co3gaHHasa B 1995 r. cepbcko-xopBaTCcKo-MycynbMaHckas denepaums B bocHun); B Asum (MHgusa, Manansums,
O6beaunHeHHble Apabckve Omwupatbl, lMakuctaH); B Amepuke (ApreHTuHa, Bpaswnus, Benecyana, Kanaga,
Mekcuka, CLWA, Cent-Kutc n Hesuc); B Adpuke (Komopckme ocTtpoBa, Hurepus, TaH3aHus, Odwmonus); B
OxkeaHun (Manya-Hoeas ['BuHesi, CoeauHeHHble LUTatbl MukpoHesun); cdepepaumen siBnsetca ABcCTpanus.
HekoTopble anemeHTbl hegepanuama npucymn Esponenckomy Cotody, obbeguHsioiemy 15 ctpaH EBponbl.

KoHdenepaums - BpEMEHHbIVM COKO3 rocyaapcTB, obpadyemblii Anst JOCTUXKEHUS MOMUTUYECKUX, BOEHHbIX,
3KOHOMUYECKMX U npounx uenen. KoHdenepauma He obnagaeT cyBepeHUTETOM, MO0 OTCYTCTBYET OOWui ons
00beaAnHMBLUMXCA CYOBEKTOB LIEHTpanbHbI FOCYOAPCTBEHHbIM annapaT W OTCYTCTBYET eauHas cuctema
3akoHodaTenbcTBa. B pamkax KoHemepauum MOryT co3gaBaTbCA COH3HbIE OpraHbl, HO JUWb MO TEM
npobrnemam, paan peLleHnst KOTOPbIX OHW 06 BbEAUHUIUCH, U MWL KOOPOVUHUPYHOLLErO CBOMCTBA.

KoHdenepauma npeactaBnseT coOOM HEMpoYHble TOCYAApPCTBEHHbIE 00pa3oBaHMS W CyLlecTBYET
CPaBHMTENBHO HEJonro: OHM nnbo pacnagatlTcsa (kak 3To npousowsio ¢ CeHerambuen - obbeguHeHMem
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CeHerana n lambun B 1982 - 1989 rr.), NnMbo npeobpasyoTcss B dedepaTuBHble rocygapcrBa (kak 3To,
Hanpumep, 6bino co LLBsenuapuen, kotopasi n3 koHdpenepauum LWeenuapckuin Cotos, cywectsoBaBLuern B 1815 -
1848 rr., TpaHcopMmpoBanack B heaepaumio).

MosBunacb HoBas hopma  accouMMPOBAHHOINO  rOCyAapCTBEHHOrO  OObeAWHEeHWs,  Ha3BaHHOe
coppyxectBoM rocygapcts. lNMpumepom MoxeT aBnsitecss CoppyxectBo HesaBucumbix Mocygapcte (CHIN), B
COCTaBe KOTOPOro - rocygapcrea, paHee BxogueBwmne B CCCP. 310 Gonee amopdHass u HeonpegeneHHas
dopma, 4eM KoHeaepauus.

Kpome HasBaHHbIX (bOpM rocyapCTBEHHOIO YCTPOWCTBA B UCTOPUMU MMENM MECTO U HEKOTOpble Opyrue
cneundmyeckme opMbl - UMNeEpUn, NpoTekTopaTbl M Np. Tak, MMMNepuM BbICTYNaKT rOCYy4apCTBEHHLIMU
o6pa3oBaHMAMKN, OTNINYMTENBHBIMU OCODEHHOCTAMM KOTOPbLIX SBMAAIOTCA OOLWMPpHas TeppuTopuanbHas OCHOBA,
CUInbHas LieHTpanu3oBaHHas BracTb, aCUMMETPUYHbIE OTHOLLEHUS TOCNOACTBA U NOAYMHEHUS MEXAY LEHTPOM U
nepudepunen, pasHOPOAHbLIN STHUYECKUA U KyNbTYpHbIN cocTaB HaceneHus. Umnepun (Hanpumep, Pumckas,
BpuTtaHckas, Poccuiickas) cylwectBoBanv B pasfmyHble UICTOPUYECKMUE SMOXMU.

§ 6. MonuTnyecknin peXxxum: NOHATUE, NPU3HAKKU, BUADI

MonuTnyecknii (rocyaapCTBEHHbINA) PEXUM - 3TO CUCTEMa METOAOB, CNOCOB0B U CpeaCcTB OCYLLEeCTBNEHUS
nonuTU4eckon Bnactn. Beskne nameHeHus, npovcxogsdilime B CYLHOCTW rocygapcTBa AaHHOro Tuna, npexae
BCEro OTPaXKalTCH Ha ero pexunmMe, a oH BNUSET Ha hopMy npaBneHns 1 opMy rocyaapCTBEHHOrO YCTPONCTBA.

CornacHo ogHOW TOYKE 3peHUs, MOHATUS "MONMUTUYECKUA pexum"” U "rocygapCTBEHHbLIA PEXMM" MOXHO
pacueHMBaTb Kak TOXOECTBEHHbIE.

Mo MHeHUO [pyrMx aBTOPOB, MOHATUE "MONUTUYECKUIA pexum" Oornee LWMpPoOKoe, 4YeM MOoHATUE
"rocyaapCTBEHHbIN PEXUM", MOCKOMbKY BKMOYaeT B cebs MeTodbl U NPUEMbl OCYLLECTBIEHUA MNOMUTUYECKOWN
BMacTM He TOMNbKO CO CTOPOHbI FOCy4apcTBa, HO W CO CTOPOHbI MOMUTUYECKUX NapTUN U OBWKEHUR,
001 eCcTBEHHbIX 06beANHEHMI, OpraHM3aLMn 1 T.0.

MonuTnyecknini pexmm - 3To0 AMHaAMMYecKas, PyHKLMOHanNbHas xapakTepucTmka normnTuYeckon CUCTEMBbI.
Kateropuu "nonutmyeckun pexum" n "nonutmdeckas cuctema" TeCHO CBa3aHbl Mexay cobow. Ecnu nepsas
nokasblBaeT BECb KOMMIEKC MHCTUTYTOB, Y4aCTBYIOLLMX B MOMUTUYECKOW XWU3HM OBLLecTBa 1 B OCyLLECTBIEHUN
NOMNUTUYECKOW BMAcTW, TO BTOpas - Kak 9Ta BNacTb peanuayetcs, Kak AEeWCTBYIOT AaHHble WHCTUTYTHI:
OEeMOKpaTUYHO NGO HegeMOKpaTUYHO (CM. cxemy 14).

Cxema 14

MIOJIMTUUECKUA (T'OCYIOAPCTBEHHHN) PEX/M

IeMOoKpaTHUUeCKUN AHTHUIEMOKpPATUYECKUN

— smbepalibHO- TOTaJIMUTaPHBI
IeMOKpaTHUUeCKUN

— KOHCEPBATUBHO— bammcTCcrMM |
OIeMOKpaTUUeCKUN

n mpyrue aBTOPUTAPHEM —%

OECIOTUYECKUN [—

n Opyrue

[NoHATHe nonnTNU4ecKoro pexnma ABnAeTca Krir4YeBbiM OAnd (bOpMI/IpOBaHI/IFI I'Ipe,EI,CTaBJ'IeHVII7I 00 OCHOBHbIX
cuctemax Bnactu. MIMEHHO wucxogst M3 MNOSIUTUYECKOro pexuma Ccyaodatr o nognnHHOM KapTnHe npuHUNNnoB
opraHnsauunnm noJfinTu4ecKkoro yCTpOVICTBa obuwecta. [llonuTtnyeckun pexunm co3gaeTt Ol'lpeﬂeJ'IEHHbIIZ
NOSNINTUYMECKUIA KNnMaT, CyLIJ,eCTByPOUJ,I/IIZ B TOW MM WHOW CTpaHe B KOHerTHbIIZ nepunog ee UcTtopmnyeckoro
pa3BnUTUA.

MNonutnyecknin pexum npeacrasndeT cobon COBOKYIMNHOCTb crnocobos, cpeacTtB M MeTOOO0B MNMpakTn4eckoro
ocyulecCTBleHnd npaBAalLMMN Kpyramiu, rmaBHbIM 06pa30M BbICLULMMW OOJIKHOCTHbIMU NLaMu, Focyﬂ,apCTBeHHOﬁ
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BMacTHOM Bonu. B M3BECTHOM CMbICne MOMUTUYECKUA Pexum OnM30K K MOHATUIO "CTUNb FOCY4apCTBEHHOrO
ynpaBneHns", HO ecnv NOCMeAHUA pacKkpbiBaeT TEXHOMOMMIO YNpaBneHNs C TOYKM 3peHUst ee paLMoHanbHOCTU U1
3P PEKTMBHOCTH, TO NOMUTUYECKUIA PEXMM (PMKCUPYET MONUTMYECKYH CTOPOHY rOCy4apCTBEHHOrO yrnpaBneHus -
peanbHyl0 NPUHAANEeXHOCTb BNAacTu onpeaerneHHbIM CybbekTaMm NonuTu4ecknx AencTBmin, cnocobbl BnageHns u
yaepXaHusi ee M, COOTBETCTBEHHO, MeXaHW3Mbl BO3[AEeNCTBUA Ha niogen. B monutuueckom pexvme CKpbIThl
MHOrMe CcekpeTbl BNACTEOTHOLUEHUW, KOTOPble K TOMY e cneuuanbHO KamMydqrMpyloTcs, MackupyloTcs,
npuKpbiBatoTca brnaroobpasHbiv aHTypaxem (I.B. ATamaHuyk).

Monutnyecknn pexum obecneymBaeT CTabUNbHOCTb M ONpeaeneHHy Ynopsao4eHHOCTb NMOMUTUYECKOW
BMacTu; ynpaBnsieMocTb CYObEKTOB MNOMWUTUKW, NpUemMrnemylo Ans Bractv AWHaMWKY W HanpaBneHHOCTb
MONMUTUYECKNX OTHOLLUEHWIA; [OOCTMXKEHME Lene’l rocyaapCTBEHHOW BnacTv, peanu3auumio  WHTEpPecoB
BMacTBYIOLLEN 3NUTbI.

MonutnyeckMn pexunm onpenenseTcd YpoBHEM Pas3BUTUS U MHTEHCMBHOCTbIO COLMAanbHO-MONMUTUYECKMX
MPOLLECCOB; CTPYKTYPUPOBAHHOCTLIO MPaBsLLen 3NuUTbl; COCTOSSHUEM OTHOLLEHWI C BlopoKpaTWen; pa3BUTOCTbLIO
CouMarnbHO-NONMUTUYECKUX TPaaULIMA, rocnoACTBYIOLUMN B 0OLLLEeCTBE NONUTUYECKMM CO3HAHUEM, NOBEAEHUEM,
TMUMNOM NErMTUMHOCTMN.

MoHsTHE "nonuTnyecknin pexxum” BkNtoYaeT B cebs cneayoLime napameTpbl (MpU3HaKK):

cTeneHb y4yacTus Hapoda B MexaHusmax hopMMpOBaHUSA NOMMUTUYECKON BNacTh, a Takke caMu crocobbl
Takoro hOpMUPOBAHKS;

COOTHOLLEHWE MpaB 1 cBOOOA YenoBeka 1 rpaxaaHvMHa ¢ npaBaMy rocy4apcTBsa; rapaHTMPOBaHHOCTL Npas
1 cBobO NNUYHOCTU;

XapaKTePUCTUKY pearibHbiX MEXaHW3MOB OCYLLECTBIIEHUS BriacTy B OOLLECTBE; CTeMNeHb peanusauuu
NONMTUYECKON BNAcTU HEMOCPEACTBEHHO HAPOAOM;

MONMOXeHNe CPeACTB MAacCOBOW WHGOPMaUWM, CTEMNeHb [MacHOCTM B O6LWecTBe M Mpo3payvyHOCTU
rocyapcTBEHHOro annapara;

MECTO M POfib HEroCyAapCTBEHHbLIX CTPYKTYP B MOMUTUYECKOW CUCTEME OOLLECTBA; COOTHOLUEHUE MexXay
3aKoHoaaTeNbHON U UCMONHUTENBHOM BETBAMM BMacTy;

TUM NOMNUTUYECKOTO NOBEAEHNS; XapakTep NONUTUYECKOro NMAEpPCTBa;

OOMUHMPOBaHME oOnpedeneHHblX MeToaoB (YOexaeHUsl, MPUHYXOEHUS U T.M.) MpW  OCYLLECTBMEHUM
NONUTUYECKON BNacTy;

NONUTUYECKOE U IOPUSMNYECKOE MOMOXEHNE N porb B 0DLecTBe "cunoBbIX" CTPYKTYp rocyaapcTsa (apmus,
NonuuUKs, opraHbl rocygapCTBeHHOM 6€30nacHOCTM U T.4.);

Mepy NOMUTUYECKOro Nnpanvama, B TOM YMCre MHOronapTUAHOCTH.

B 3aBucumoctn oT ocobeHHocTem Habopa MeToaoB WM CPEeACTB FOCYAApCTBEHHOrO BracTBOBaHUSA
pasnuyaloT ABa NONSAPHbIX PEXMMa - AEMOKPATUYECKUA U aHTUAEMOKPaTUYECKUN.

Hemokpatndecknn pexum. lNoHsaTve "memokpatua" o3HayvaeT, Kak M3BECTHO, HapodoBracTue, BracTb
Hapoga. OagHako cuTyauumsi, Npy KOTOPOW BeCb Hapod OcyliecTBnan Obl nonutuyeckoe BNacTBOBaHWE, NOKa
HUrge He peanusoBaHa. JTO, Ckopee, uaean, TO, K YeMy HY)XHO BCeM CTpemMutbcsd. Mexay Tem ecTb psg
rocyaapcTB, KOTOpble MPOABUHYNMCb B 3TOM HanpaeneHun ganblwe apyrux (Fepmanus, ®panuus, Lseums,
CUWA, Weenuapwus, BennkobpuTtaHnsi) n Ha KOTOpbIE 3a4acTyr0 OPUEHTUPYHOTCS UHbIE rOCyaapCcTBa.

OCHOBHbIMUN XapakTepUCTUKaMM EMOKPaATUYECKOIo pexrnmMa sBMAsiTCA cneayowme:

NpoBoO3rnaLaTcsa 1 peanbHo obecnevmBaloTca npaea u cBobOAbI YeNOBEKa M rPaXKaaHUHa;

peLleHns NpMHUMaoTCst BONBLUMHCTBOM C Y4ETOM MHTEPECOB MEHBLUMHCTBA;

npegnonaraeTcy CylleCcTBOBaHWE NPaBOBOro rocyAapcTBa U rpaxaaHCcKoro obLecTBsa;

BbIOOPHOCTb M CMEHSIEMOCTb LEHTparbHbIX M MECTHbIX OPraHoOB TrOCYAApCTBEHHOW BracTu, WX
NoAoTYETHOCTb U3bnpaTensm;

CWIOBbIE CTPYKTYPbl (BOOPYXXEHHbIE CWUIbl, MONMUUsS, OpraHbl 6e30macHOCTU M T.M.) HaxogATcsa noa
OEeMOKpaTU4YeCKMM KOHTporem obLlecTsa;

OOMUHVPYIOT MeTOAbl yoexaeHus, KoMNpoMMCCa;

NONUTUYECKUA MMOpanuaM, B TOM YUCIE€ MHOrONapTUMHOCTb, COPEBHOBAHWE MONIUTUYMECKMX MapTun,
CYLLLECTBOBaHME Ha 3aKOHHbIX OCHOBaHUSAX MONMTUYECKON ONMO3nNLnK;

rMacHOCTb; CPeACTBa MaccoBOM UHOpMaLUmuy CBOBOAHbI OT LIEH3YpPbI;

peanbHOE OCYLLECTBMEHME MNPUHLMNA pa3geneHnss BracTel Ha 3akoHodaTenbHyl  (MpU3BaHHYH
NMpYHUMaTb 3aKoHbl, (OpPMMpOBaTb CTpaTerMio passBuTus obLiecTBa), WCMOMHUTENBHYIO (MPU3BAHHYIO
OCYLLIECTBNATb MPUHSTbIE 3aKOHbI, MPETBOPATb UX B >KU3Hb, MPOBOANTL MOBCEAHEBHYIO MONUTUKY rOCyapCcTBa) 1
cyaebHyto (Npr3BaHHyIO BbICTyNaTb apOMTPOM B Criydasix KOH(PIMKTOB, pa3fiMyHOro poga npaBoHapYLLEHWUA) (CM.
cxemy 15).
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Cxema 15

[IPU3HAKU
JEMOKPATVYECKOI'O PEXIVMA

Hacesnenme yuacTtByeT B QOPMUPOBAHUU i
M OCYIEeCTBJIEHUM I'OCYyIapCTBEHHOM BJIaCTU |

Pewenmsa IIPVIHVMMAKTCA OOJILIIMHCTBOM
C Yy4YeTOM MHTEepeCOB MEHBUMHCTBA

llpennojyiaraeT CylleCTBOBaHME NPaBOBOT'O I'OCyIapCTBa
¥ TpaxImaHCKOI'O ofmecTBa

[lporO3TJIalleHMe U peajlbHoOe obecrnedeHue Inpas
¥ CcBOOOI UeJiOBekKa U I'paxilaHMHa

[IoIUTUUYEeCKUM IJII0PaJIn3EM

BepxoBeHCTBO 3akoOHa

HOMMHMpyDT MEeTOIOBl KOMIIPOMMCCa, COIJIaCOBaHMA

BEIOOPHOCTE M CMEHSEMOCTH LEeHTPAJIbHBIX M MeCTHBIX
OpPTr'aHOB TOCYIAPCTBEHHOM BJIACTU

u Oopyrue

[emokpatua (HapogoBnactMe) MOXET OCYLWEeCcTBNATbCSA  NocpeactBoM  AByX  dopM:  npsimMon
(HenocpeaCTBEHHON) U NpeaCcTaBUTENBHOMN.

Mpsmasa gemokpaTvsa NO3BONSET OCYLLECTBATE BNacTb CaMMM HapogoMm 6e3 NonuTUYEeCKnX NoCpeaHMKOB.
OTcloga n ee HasBaHMe - HemocpedCTBEHHasd, T.e. Ta, KOoTopas MPOBOAUTCA B XM3Hb 4epes criegytoLime
WHCTUTYTbI NPAMOro HapogoBnacTus: BblIOopbl Ha OCHOBE BceoOLLero nsbdmpartensHoro npaea, pedepeHgymsbl,
cxoabl 1 cobpaHus rpaxgaH, NeTULMn rpaXkgaH, MUTUHIA U OEMOHCTPaLMKn, BCEHApOAHbIE ODCYXOEHUS.

OpaHu 13 HUX - BbIGOpbI, pedepeHayMbl - YETKO pernameHTUpoBaHbl COOTBETCTBYIOLLMMU HOPMATUBHBLIMU
aktammn (KoHCTuTyumewn, cneumanbHbIMU 3aKOHaMW), HOCAT MMMEepaTuBHbIA (06A3aTenbHbIN) Xapaktep U He
HY>KOAOTCH B CaHKUMW TOCYAapCTBEHHbIX CTPYKTYP, APYrMe€ MMEKT KOHCYnbTaTuBHbIM Xxapaktep. OpgHako
HE3aBMCMMO OT HPUONYECKOW MPUMPOoAbl Pa3fNMYHbIX MHCTUTYTOB MPsSMON (POpMbI 4EMOKPaTUN UX BAWUSHUE Ha
MEXaHU3M MPUHATUS NMONUTUYECKMX PELUEHUIN TPYOHO MEepPEeoLEeHUTb, TakK Kak B HUX HaXOOWT BbipaXkeHue BOnNs
Hapoga.

K nonoxutenbHbIM MOMEHTaM MNPSIMON OEMOKpaTUM MOXHO OTHEeCTM TO, 4TO OHa: paer 6Gonblie
BO3MOXHOCTEN (MO CPaBHEHWIO C NPEACTaBUTENbHBIMU MHCTUTYTaMK) OIS BbIPAKEHNS MHTEPECOB IPadKaaH U KX
yyactus B MOMUTMYECKOM rMpouecce; B Oonbliern mepe obecneymBaeT MOMHYH fErMTMMmM3auuio BnacTtu;
obecneuynBaeT KOHTPOIIb 3a NOSIMTUYECKOW 3ITUTON U T.1M.

HepoctaTkm npsMOM AeMoKpaTum - 3TO OTCYTCTBME CTOMKOIO XXernaHus y OONbLUMHCTBA HacerneHusi
3aHMMaTbCA  OaHHOW  ynpaBNEHYEeCKOM [OEeATENbHOCTbI, CMOXHOCTB M [OPOroBM3Ha  NPOBOAUMbIX
OEMOKpPaTUYECKNX  MEpPONpUATUA,  HM3Kas  3(PAEKTUBHOCTb  MPUHMMaEMbIX  pelleHun  BCrieacTeue
HenpodgeccnoHanuama 6onblUNMHCTBA "npaBuTenen” u T.4.

MpenctaBuTenbHas [OeMoOKpaTuMs MO3BOMSIET OCYLWECTBMAATb BnacTb NPeACcTaBUTENAM Hapoga -
genytatam, OpyrMm BbIOOPHLIM OpraHam MCMOSTHUTENBHOM U cyaebHOM BnacTu, KOTopble NMpM3BaHbl BblpaxaTb
MHTEPEChbl PasfnWYHbIX KMNaccoB, COUManbHbIX [Pynmn, CIOeB, MONMUTUYECKMX NapTMN U OOLLECTBEHHbIX
opraHmMsaumin.

CvnbHasi cTOopoHa NpPeAcTaBUTENbHOW [OEeMOKpaTMM 3akio4vaeTcd B TOM, YTO OHa paeT Oornblie
BO3MOXHOCTEN (MO CPaBHEHUIO C UHCTUTYTaMM MPSAMOW OEMOKpaTUM) ANs NPUHATUS 3(PEEKTUBHBIX PELLEHWN,
MOCKOMbKY B 3TOM MpoLecce Y4acTBYKOT, Kak npasBuro, npodeccrmoHanbl, KOMMNETEHTHbIe nuvua, creuuanbHO
3aHMMaroLLMecs AaHHOW AeATenbHOCTb0; bonee paumoHanbHO OpraHM3yeT NoMMTUYECKYHO CUCTEMY U T.M.
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K HepgoctaTkaM nNpencTaBUTENbHOM [OEeMOKpaTMM 4YacTO OTHOCAT Ccrneaylowme 4epTbl: BO3MOXHO
HeorpaHM4YeHHOE pa3BUTNE BIOPOKPATMM N KOPPYMLMU; OTPbIB NpeacTaBuTeNen BNacTn oT CBouxX usbupartenen;
NPUHATME PELLUEHUA B UHTEPecax He BONbLUMHCTBA rpaxgaH, @ HOMEHKNaTypbl, KPYNHOro kanvrtana, pa3nnyHoro
poga nobéuctos 1 T.4.

TakoBbl CyLLECTBEHHbIE 4YepTbl LEMOKPATUYECKOro MOSMIMTUYECKOTO peXxuma, oThnuyarlme ero ot
ABTOPUTAPHOrO M TOTaNUTAPHOIO PEXMMOB. 3HAHNE BbILLENEPEYUCTIEHHBIX MPU3HAKOB MMEET BaXKHOE 3HAYEHME,
MomMoraeT YeT4ye OPUMEHTMPOBATLCS B KBanuduKaumMm cUCTEMbl METOLAOB, NMPUEMOB M CPEACTB OCYLLECTBIEHMS
NONMNTUYECKOW BNacTu.

OpaHako camy eMOKpaTUYeCKNe PeXnMbl TOXKe MOryT ObiTb HEOQHOPOAHbLIMWU. B YacTHOCTU, 0COOLIMU KX
pa3HOBMOHOCTSMW BbICTyNalT nnbdepanbHO-4EMOKPAaTUYECKNE U KOHCEPBATUBHO-OEMOKPATUYECKNE PEXMMDI.
Ecnu nubepanbHo-AeMOKpPaTUYECKUE PEXUMbI XapaKTepU3yHTCs TeM, YTO NPUOPUTET OTAAETCS NIMYHOCTU, ee
npaeam u ceobogam, a ponb rocyaapcTsa CBOAMTCS K 3almMTe 3TUX npaB U cBobof, COOCTBEHHOCTU rpaxaaH, To
KOHCepBaTUBHO-AEMOKPATUYECKNE PEXMMbI ONMPAIOTCHA HE CTONBbKO Ha KOHCTUTYLMIO, CKOMbKO Ha Nonutudeckue
Tpaguumm, KoTopble SIBMSTCS OCHOBOW OAHHbLIX PEXMMOB.

K aHTMOeMoKpaTUYeCKMM peXXumam OTHOCAT TOTanuTapHble 1 aBTOPUTapHbLIE PEXUMBI.

TotanutapHbli pexxuMm. TepMuH "ToTanutapuam” (OT naTtuHckoro totus - Becb, Lenbii, MOMHbIA) Obin
BBEJEH B NONUTMYECKUN 0BOPOT naeornorom utanbsaHckoro dpawmama k. [keHTune B Hadane XX B. B 1925 r.
JaHHOe MOHSATME BnepBble NPO3By4Yario B UTamnbsiHCKOM MapnameHTte. Ero mcnonb3oBan nugep vUTanbsHCKOro
dawwmama b. MycconuHu. C aToro BpeMeHN HaunMHaeTCcs CTaHOBMEHME TOTanuTapHoro ctposi B Mtanuw.

B kaxgow M3 cTpaH, B KOTOPbIX BO3HWKaN M pasBuBarncs MONMTUYECKUIA TOTanUTapHbIA PEXMM, OH MMEn
cBoto cneuunduky. Bmecte ¢ Tem ecTb obOLimMe 4epThbl, KOTOpble MpUCyLM Bcem dopmam ToTanutapusma u
OTpakaloT ero CcyTb. ToTanuTapHbI PeXnUM xapakTepuayeTcs abCcontoTHbIM KOHTPOMEM rocygapcTBa Hag BCeMU
obnactamm obLLECTBEHHOWN XN3HUW, NOMHBbIM MNOAYMHEHNEM YErOBEKa NOSIMTUYECKON BNACTU U rOCMOACTBYHOLLEN
naeornorun.

OCHOBHbLIMUW XapakTepUCTUKaMM TOTaNMTapHOrO NONIMTUYECKOrO peXuma siBNsSTCA crieqylowme:

rocyaapcTBo CTpeMuTcsl K rnobanbHOMYy rOCnoAcTBY Hag BceMu cdepamu OOLLECTBEHHOM JKM3HW, K
BCEOXBaTbIBAOLLEN BNacTy;

06LLEeCcTBO NPaKTUYECKN MOMHOCTLIO OTYYXKOEHO OT MOMUTMYECKON BNACTU, HO OHO HE OCO3HAET 3Toro, M6o
B MNONUTMYECKOM CO3HaHUM hopMMpyeTCa NpeacTaBrneHne o "eanHcTee”, "crnvaHun" BnacTn n Hapoaa;

MOHOMOSbHbLIA FOCYAAPCTBEHHbIN KOHTPOSb Hah 9SKOHOMMKOW, CpedcTBamMu MacCoBOM WHopmauumu,
KyNbTYpPOW, penurnen u T.4., BisioTb 40 JIMYHOW XXM3HKU, 0O MOTMBOB NMOCTYMKOB NOAeN;

rocygapcTBeHHas BnacTb dopmupyeTca 6GropokpaTnyeckum crnocobom, Mo 3akpbiTbiM OT obLiecTBa
KaHanam, oKpy>XeHa "opeosioM TalHbl" 1 HegOCTYMHA 4151 KOHTPOISi CO CTOPOHbI HAPOAa;

OOMUHMPYIOLLMM METOAO0M YNpPaBieHNsi CTAaHOBUTCS Hacunvue, NpuHyxaeHue, Teppop;

rocnogcTtBo OOHOW napTun, pakTuyeckoe cpawmBaHuMe ee MpodyecCMoHanbHOro annapata C
rocygapcTBoM, 3anpeT OMMO3ULMOHHO HacTPOEHHbIX CUIM; nMpaBa M cBobOAbl YenoBeka W rpaxgaHvHa HocAT
AeKnapaTuBHbIN, (hopManbHbIN XapakTep, OTCYTCTBYIOT YEeTKME rapaHTuUm UX peanusaumu;

haKTU4ecKkn ycTpaHseTcsa NniopanuaM; LeHTpanusauus rocygapCcTBeHHON BacTu BO rnaBe C ANKTaToOpoM
N ero oKpy>xeHnem; 6eCKOHTPONBHOCTb PENPECCUBHBIX FOCY4apCTBEHHBIX OPraHoOB CO CTOPOHLI obLecTBa U T.4.

Ocoboi pa3HOBMOHOCTBIO TOTANMTAPHOrO pexuma BbICTyNaeT (AaLUMCTCKUA PEXMM, KOTOPbIA MOXHO
paccmaTpuBaTh Kak CBOEro pofa pagukanbHbi ToTanutapuam. CtpaHamu, rae Bnepsble BO3HMKNN haluncTckme
opranusaumm, oeinn Utanua n Nepmanusa. ®awmam B Utanum 6bin yctaHoBneH B 1922 r. [ns UTanbsiHCKOro
dawmama xapakTepHbiM ObINO CTpeMIIEHME K BO3POXAEHUIO Benukon Pumckon umnepun. dawmam B FepmaHum
ytBepaunca B 1933 r., uenbto KOTOPOro ObINI0 rOCNOACTBO apUACKON pachl, BbICLLIEN HaUWen nposo3rnaiwlanach
repMmaHckasl.

ToTanuTapHbll  NOMUTUYECKUA  PEXMM  (PAlIMCTCKOrO  TUMa  XapakTepusyeTcsd  BOWMHCTBEHHbIM
AHTUAEMOKPATU3MOM, pPacM3MOM W LIOBUHM3MOM. ®Pawima3m OCHOBbIBancsd Ha HeobXoguUMOCTU CUITbHOWN,
GecnolagHom BracTu, KoTopas AepXMTCA Ha BCeOOLLLEM rOCMOACTBE aBTOPUTAPHON NapTUX, HA KyNnbTe BOXAOS.

ABTOPUTAPHBIN peXMM. ABTOPUTAPHBIA PEXMM MOXHO paccMaTpuBaTb Kak CBOEro poga KOMMpOMUCC
Mexay ToTanuTapHbIM 1M 4EMOKPaTUYECKUM NONMUTUYECKUMKN pexnmamn. OH (aBTOpUTapHbIA PEXMM), C O4HOW
CTOPOHbI, Msrye, nubepanbHee, 4Yem TOoTanuMTapuM3Mm, HO C JpYroM - JKecTye, aHTMHapogHee, uYem
OEMOKPaTUYECKUIA.

ABTOpPUTAPHLIN PEXMM - FOCYJAPCTBEHHO-MONUTUYECKOE YCTPOWCTBO 06LLECTBA, B KOTOPOM MONMTUYECKas
BMacTb OCYLLECTBMASAETCA KOHKPETHbIM NuuoM (Knacc, napTvs, anutHas rpynna v T.4.) Npy MUHUMAarbHOM
yyactum Hapoga. [MnaBHyl0 4epTy OaHHOIO pexuma COCTaBfsieT aBTOpUTapuaM Kak MEeToh BNacTBOBaHUSA U
yNpaBneHusl, Kak pasHOBMOHOCTb OOLLIECTBEHHbIX OTHOWEHW (Hanpumep, WcnaHma nepuoga npaeneHus
®paHko, Ynnu Bo BpemeHa Bnactu lNuHo4veTa).

OCHOBHbIE XapaKTEPUCTUKN aBTOPUTAPHOIO NOMUTUYECKOrO peXnmMa:

B LEHTpPe M Ha MecTax MpPOUCXOOMUT KOHLUEHTpauusi BracTu B pykax OOHOMO WM HECKONbKUX TECHO
B3aUMOCBSI3aHHbIX OPraHoB NPV OQHOBPEMEHHOM OTYY)XAEHMU HApOA4a OT pearibHbIX pbiMaroB rocyaapCTBEHHON
BNacTtu;

WrHOPVPYETCA MPUHUMN pasdeneHvst BnacTeld Ha 3aKoHOAATEerbHYyl, WCMOMHUTENbHYI0 U cyaebHyo
(3avacTyo Npe3naeHT, UCMONHUTENbHO-PacNopsiAMTENbHbIE OpraHbl NOAYMHSAIT cebe BCe OCTarnbHbIE OpraHbl,
HaensTCcA 3aKoHo4aTeNbHbIMU U CyAeOHBIMM NOMHOMOYMAMUY);

porb NPEeLCTaBUTENbHBLIX OPraHOB BACTW OrpaHUYeHa, XOTs OHU U MOTYT CyLLIECTBOBATh;

Cyd BbICTYnaeT, Mo CyTW, BCMOMOraTenbHbIM OpPraHoM, BMECTE C KOTOpPbIM MOTYT MCMOMb30BaTbCA U
BHecyaeOHble opraHbl;
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Cy)XeHa Wnu cBefeHa Ha HeT cdepa OEeNCTBUS NMPUHLMNOB BbIGOPHOCTU rOCYLapCTBEHHbLIX OPraHoB W
OOMKHOCTHbIX UL, NOAOTYETHOCTN U NOAKOHTPOSTIbHOCTM UX HAaCENeHuio;

B Ka4yeCcTBe METOOO0B roCyfapCTBEHHOro ynpasneHns JOMUHUPYIOT KOMaHaHble, aAMUHUCTPaTUBHbIE, B TO
e BpeMsi OTCYTCTBYeT Teppop;

COXpaHSAeTCs orpaHnYeHHas LieH3ypa, "nonyrnacHocTs";

CylLlecTBYeT YaCTUYHbIV NNopanmam;

npaea u ceobodbl YeroBeka W rpaxdaHuHa rnaBHbIM 0Opa3oM MNPOBO3rMallalTCs, HO pearibHO He
obecneunBaloTcsl BO BCEN CBOEN MOSHOTE;

CUIOBbIE CTPYKTYpbl ODOLLECTBY NPaKTUYECKM HEMOAKOHTPOIbHbI M MCMONb3YKTCA nogdac u B cyrybo
NONMUTUYECKUX Lensix 1 T.M.

ABTOpPUTapPHBIN peXMM HEOAHOPOLEH NO CBOEMY XapakTepy. B nutepaType BblAensaoT AeCrnoTUYECKUi,
TUPAHUYECKUIN, BOEHHbIN N NHblE PA3HOBUAHOCTWM aBTOPUTAPHOIrO pexmma.

[ecnoTnyecknii pexmm ecTb abComnTHO NPOM3BOSbHAsl, HeorpaHWdeHHast BnacTb, OCHOBaHHasA Ha
camoynpaBcCTBe.

TupaHnyeckuin pexxmm OCHOBaH Ha €AWHOMWYHOM MpaBfeHuu, y3yprnauum BracTu TUPaHOM U XKECTOKUX
MeTofax ee ocyuwectsneHnda. OgHako B oTnuuMe OT AecnoTuyM BnacTb TUpaHa nogyac yCcTraHaBnvBaeTcCs
HaCUIbCTBEHHbIM, 3aXBaTHUYECKUM NYTEM, YaCTO CMELLEHNEM 3aKOHHOW BNacTU C NOMOLLIO rocyAapCTBEHHOMO
nepesopoTa.

BOEHHbIN peXMM OCHOBaH Ha BfiacTM BOEHHOW 3NUTbI, YCTaAHABMMBAETCH, Kak NMpasBwuno, B pesynbTaTe
BOEHHOro NepeBopoTa MPOTMB MpPaBfEHUs rpaXgaHCKUX nuu. BoeHHble peXkMMbl OCYLLECTBNSAOT BracTb Nnbo
KonnervanbHO (Kak XyHTa), Nnbo BO rmaBe rocygapcTBa HaxogMTCA OOWH U3 BbICLIMX BOEHHbLIX YMHOB. ApMust
npeBpallaeTca B TFOCMOACTBYIOLLYIO COLMaNbHO-MONUTUYECKYID CUNy, peanunsyeT Kak BHYTPEHHUE, TakK W
BHELLHNE yHKUMM rocygapcTtBa. B ycnoBusIX BOEHHOro pexuMma Cco3[aeTcsl pPas3BeTBMEHHbIA BOEHHO-
NONUTUYECKMI annapaT, KOTOPbIN BKAOYAET NOMUMO apMuK 1 NonuumMm 60nbLIOE KONMYECTBO APYrMX OpraHos, B
TOM YUCIE U HEKOHCTUTYLIMOHHOIO XapakTepa, Ans nofIMTUYECKOro KOHTPONS 3a HaceneHuem, obLLECTBEHHbIMU
obbeguHeHnamu, ons nageonornyeckon obpaboTkum rpaxxaaH, 6opbObl C aHTUNPABUTENBCTBEHHBIMU OBUKEHUSMUA
n 1.n. OTMEHSIOTCS KOHCTUTYUMS U OpyrMe 3akoHOAATeNbHble aKTbl, KOTOPble 3aMEHSITCA akTamu BOEHHbIX
BracTen.

ABTOpPUTApHbIE PEXUMbI OTNMYAKOTCA OT TOTANUTapHbIX MO cregywwmMm napameTtpam: 1) ecnu npwm
TOTanMTapmame YyCTaHaBnMBaETCs BCEOOLUMA KOHTPOMb, TO aBTOpMTapu3aM npeanonaraet Hanuume cgep
coumanbHON XN3HW, HEAOCTYMNHbIX rOCYAapCTBEHHOMY KOHTPOSH; 2) eCnv Npu ToTanutapuame OCyLLeCTBSeTCS
CUCTEMATUYECKUI TEPPOP MO OTHOLLEHMIO K NMPOTMBHUKAM, TO B aBTOPUTAPHOM OOLLEeCTBE NPOBOAUTCA TakTuKa
"BbIOOpPOYHOr0" Teppopa, HanpaBneHHOroO Ha NPeAoTBpaLLEHNE BO3HUKHOBEHNS OMMO3NLNN.

§ 7. MonuTtnyecknn pexum coBpeMeHHon Poccumn

VMcxogsa v3 HasBaHHbIX MPU3HAKOB TOrO MMM MHOMO PeXrMa, MOXHO KOHCTaTMpOBaTb, YTO COBpPEMEHHas
nonuTnyeckas pgencreutenibHocTb B Poccum Gonblue accouumnpyeTcsi C  aBTOpPUTapHO-GHOpOKpaTUYECKUM
PEXMMOM, XOTS N XapaKTepusyoLwnMMcs onpegeneHHbIMY BHELWHUMW, hopMarbHbIMU aTpubytamm gemokpaTum.

KoHeyHo, 6bino Obl HEMpPaBWUbHO OTPULATb U HEKOTOpPble OOCTMXKEHUS NPOBOAMMBLIX pedopm, npexage
BCEro CBs3aHHble C pPAOOM TakMx AeMOKpaTU4eckux 3aBoeBaHuK, kak Bblbopbl [MpeangeHTa, AgenyTtaTos
ocypapcTBeHHON [yMbl U perMoHanbHbIX 3aKOHOAATENbHbIX OpraHoB, MpPoBedeHne pedepeHaymMoB, cBoboaa
CrnoBa, paclumMpeHne oTAenbHbIX MOMUTUYECKUX NMpaB ANs rpaxaaH, yTBepXaeHve uaew napnameHtapuama u
MOMUTMYECKOrO MApanuama, HanMyine MHOronapTUAHOCTU, MNOMUTMYECKON ONMno3unumK, crneuudurnyeckoro
pasgeneHus BnacTen, MHCTUTYTa UMNUYMEHTA U T.1.

OpHako HeobxoAMMO MOMHUTB O TOM, YTO BCE Ha3BaHHbIE OEMOKpPATUYECKME MHCTUTYThl M HOPMbl UMET
BO MHOroM chopMarbHbI XapakTtep M cam akT X CyLleCcTBOBaHUS €elle He CBUOETENbLCTBYET O HaCTOosLen
aemokpatum. BaxHo, 4Tobbl oHM paboTanu Ha obLLecTBo, Ha MHTepechl BONbLUMHCTBA rpaXdaH, a He CIyXWunu
LWMpMON OemMoKpaTun, ee KpacuBon ynakoBkoW. C momMoLlblo BbIGOPOB, Kak M3BECTHO, Mpuvwen K Bnactu A.
'mTnep, HO 3TO He o3Ha4vaeT, YTo B [epmaHum 30-x rr. nobeauna gemokpaTtus. Boibopsl Npe3ngeHta PO 1996 r.
- Takke BecbMa MNokKasaTelnbHas MonuTuyeckas akumsi, korga Obinu BbIOOpLI, HO BbibOpa He Oblo. Bcem
M3BECTHbl Cnyyaum MOLLHOrO [AaBrfieHusl CpeAcTB MaccoBOM MHGOpMaLuMK, pykoBoauTenen npeanpusaTui,
yupexneHuin u opraHMsauni Ha nsbuvparenen v T.n.

Becbma cneunguyHa MHoOronapTUMHOCTL. MHorme mapTum u OBWKEHUS HaxogaTcs B Oonblien mepe B
BMpTyanbHOM, a He peanbHoM Mupe (Hanpumep, "Couman-gemokpatbl”, "YKeHwuHbl Poccun”, "3a rpaxgaHckoe
goctouMHcTBO" M T.n.). [logyac obuiectBeHHoe ob6beAUHEHME MNpPeACTaBNsaeT nub CaMux nMaepoB Ada
HebonbLUyO rpynny nuL.

B cerogHswHen Poccum ectb napnameHT - ®epepanbHoe CobpaHune. BmecTe ¢ TeM MOMHOMOYUST €ro
nanat (FocygapcteeHHon Oymbl P® n Coseta ®enepaunm) BeCbma OrpaHMyeHbl U HE NMO3BOMSAIT MOMHOLEHHO
BMUATb Ha MOMUTUYECKYID CcUTyauuto. B 4acTHOCTK, y HbIHELWHero napnameHTta no KOHCTUTYUMU KOHTPOSbHbIE
OYHKLUMM SABHO 3aHWXKEHbI.

TOYHO Tak e MOXHO KBanuuuMpoBaTb U CUTyauuto No MOBoAy YyCTaHoBrieHHoro B KoHctutyuum PO
WHCTUTYTa umnunimeHTa. OCyLWeCcTBUTbL €ro pearibHO MPaKTUYECKN HEBO3MOXHO - CIIMLLKOM MHOFO Ha ero nyTtu
3aKoHoAaTeNbHbBIX U BIOPOKPATUHECKNX NPENATCTBUN.

Urto kacaeTca rnacHocTu, To anoreem ee Obinn koHel 80-x - Hadano 90-x rr. Cenvac xe cpeacTtea
MacCOBOM MHbopMaLum okasanucb Nog KOHTPOMEM ONMrapXxoB, UHbIMK CITOBaMU - "OEHEXHBLIX MELLKOB".
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KOHTpOJ'I bHbI€ BOMNPOCHI

1. B 4yem 3akno4valoTcsd pasnuung OpMaLMOHHOIO M UMBUNU3ALMOHHOMO MNOAXOAOB K TUMOMOrMu
rocygapcraea?

2. VI3 kaknx areMeHTOB COCTOUT NOHATUE "dhopMa rocygapcraea”?

3. KakoBbl Npr3Haku MoHapxum u pecnybnukun?

4. Kak oTnununTb YHUTapHOE rocyaapcTBo OT hepgepaumm?

5. HazoBuTe OCHOBHbIE NMPU3HAKN AEMOKPATMYECKOro NOSIMTUYECKOro pexunma.
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Mnaea 5. MEXAHU3M TOCYAAPCTBA U NOJINTUYECKAA
CUCTEMA OBLLECTBA

§ 1. MexaHu3mM rocygapcTBa: NOHATUE, OCHOBHbLIE YepTbl, CTPYKTYpa

[ocygapcTBO peanbHO [OENCTBYET, MposiBNseT ceba TOMbKO Kak cucTema, Kak ynopsigodeHHas
COBOKYMHOCTb CnewumanbHbIX OpraHoB, KOMMEeKTMBOB M0AEN, OCYLLEeCTBASWNX ynpaBrneHe genamu obwecrea
OT ero MMeHu 1 B npegenax npegocTaBeHHbIX NOMHOMOYMI. Takne KOMnekTBbl AEWCTBYIOT NOCTOSIHHO U, Kak
npaeuro, Ha NpPoeccrMoHanbHOM OCHOBE, YTO BbiAENSAET UX U3 obLecTBa u cTaBuT Hag obwecteoM. ["paxgaHe
MOTyT NpYHMMaTb TO UMM MHOE yyYacTue B Aenax rocygapcTtsa, HO B KOHEYHOM UTOre rocygapCTBEHHbIE OpraHbl,
OOJDKHOCTHbIE NULA HECYT NEPCOHArbHY OTBETCTBEHHOCTb 3a adhpeKTUBHOCTL cBoen paboThl (B.M. Cbipbix).

MogobHas cuctema rocyAapCTBEHHbIX OpraHoB, MNpPOECCUMOHanbHbIX KOMMEKTUBOB W  Ha3biBaeTCs
MexaHu3MomMm rocygapcTea. CnefoBaTenbHO, MEXaHN3M FOCyAapCTBa - 3TO CUCTEMAa roCy4apCTBEHHbIX OpPraHoB,
MPW3BaHHbIX OCYLLIECTBNSATb FOCYAAPCTBEHHYIO BNAacCTb, 3agadn 1 dyHKUMM rocygapcTea. MexaHuam rocygapcrea
€CTb Ta peanbHas OpraHM3auMoHHas M MaTepuanbHas cuna, pacrnonarad KOTOpoW rocygapcTBO MPOBOAUT Ty
UMW VHYIO NMOMUTUKY.

B topugnyeckon Hayke NOHATME "MexaHu3m rocygapctBa" M "rocygapCTBeHHbI annapat” O0Obl4HO
ynoTPebnsanTCA Kak CMHOHMMbI, XOTS CYLLECTBYeT To4yka 3pEeHMsl, COrfacHO KOTOPOW Mof rocygapCTBEHHbIM
annapatoM MNOHMMaeTCcd CUCTEMa OpraHoB, HEMOCPEACTBEHHO  OCYLLECTBASIOWMNX  YNpaBreHYECKYHo
OEeATENbHOCTb U HafdeneHHbIX ANs 3TOro BACTHbIMM MOSIHOMOYMAMM, @ B MOHATWE "MexaHusMm rocygapcrtsea”
BKITIOYAIOTCA Hapsdy C rocygapCTBEHHbIM annapaTtoM elle M rocy4apCTBEHHbIE YUPEXOAEHUS U OpraHusauuu, a
Takke "MartepuarnbHble npuaaTtku” rocygapCTBEHHOro annapata (BOOPYXEHHbIe CWMbl, MWUIMULMSA, YronoBHO-
WCMNOMHUTENbHbIE YYPEXOEHUS U T.4.), ONMPAsACh Ha KOTOPbIE rOCYAapCTBEHHbIN annapart AeNCTBYET.

CyuiecTByeT Hay4yHast MO3ULNs, B COOTBETCTBUM C KOTOPOW MOA annapaToM rocygapcrea NOHMMAaTCs BCe
opraHbl rocygapcrBa B CTaTuke, a Mo MEeXaHu3MOM rocyfapcTBa - TE XXe OpraHbl, HO B AuHamuke. U3y4das
annapaTt rocygapcrtsa, roBopsiT Mpexae BCEero O Ha3HayeHuu, nopsigke obpasoBaHusi, KOMMETEHLMU TOTO UIKN
WHOrO roCyJapCTBEHHOIO OpraHa, a u3ydasi MexaHu3M roCydapcTBa - HEMOCPEACTBEHHO O AEeATENbHOCTU
rocygapCTBEHHbIX OpraHoB, 06 MX B3aMMOCBS3M Mexay CcoOOM B MpOLECCe OCYLUECTBMEHUSA TEX WUIU WHbIX
dyHKumMI rocygapcTea (B.B. Jlaszapes, C.B. JluneHsb).

XapakTepHble YepTbl MEXaHW3Ma rocygapcTaa:

a) OH npepncTaBnsdeT cobon cuctemy, T.e. YNOPSAOYEHHYH COBOKYMHOCTb OCYLapCTBEHHBIX OpPraHos,
B3aMMOCBS3aHHbIX Mexay cobon. B mexaHmsMm rocygapcrtBa BXOOAT 3aKOHOAATENbHblE OpraHbl (NapriameHT),
Npe3ngeHT Co CBOEN afMMHUCTPALMEN, UCMOSNTHUTENbHBLIE OpraHbl (MPaBUTENbLCTBO, MUHUCTEPCTBA, BEAOMCTBA,
rocygapcTBeHHblIE KOMUTETHI, rybepHaTtopbl M T.M.), cynebHble opraHbl (KOHCTUTYLIMOHHbIE, BEPXOBHbIE,
apbuTpaxHble M WHblE CyAbl), MPOKYPOPCKME W WHblIE HAA30PHbIE OpraHbl, MWMULMS, Haroroeas nonuuus,
BOOPY>XEHHbIE CUMbl 1 T.4. Bce BMECTe OHM COCTaBNAT eAnHY0 CUCTEMY BNAaCTBOBaHUS;
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6) ero uenoctHocTb obecneuyMBaeTcd €AWMHbIMM LenaMuM M 3agadvamu. MIMeHHo uenv 1 3agaun
00beauHAIT CTONb pasHble roCYAapCTBEHHble MOApasferieHVMs B €AVHbIA OpraHv3M, OpPUEHTUPYIOT KX Ha
peLueHne obLwmux npobnem, HanpaensalT UX SHEPTUIO B ONpeaerneHHoe NO3UTUBHOE PYCIIo;

B) €ro OCHOBHbIM 3feMEHTOM BbICTyNnalT [OCy4apCTBEHHble OpraHbl, obnagatowue BracTHbIMU
NONMHOMOYNAMMU;

) OH sBMNSieTCA TOW OPraHM3auMOHHOW W MaTepuarnbHOW CWUMoM (pbldarom), C MOMOLLbIO KOTOPOM
rocygapcTBO OCYLLECTBSIET CBOK BNacTb, JOCTUraeT KOHKPETHLIX pe3yrnbTaToB.

MexaHn3aM COBPEMEHHOro rocyaapcTBa OTMMYAETCH BbICOKOW CTEMEHbK CIOXHOCTW, MHOroobpasvem
COCTaBNALWMX €ero 4vacTten, 6nokoB, noacucteM. lMog CTPYKTYpol MexaHwsma rocyLapcrBa MOHMMAalOT ero
BHYTPEHHEee CTpOoeHune, NOPSAoK pacrnosioXKeHUs ero 3BeHbEB, ANEMEHTOB, UX CONOAYUHEHHOCTb, COOTHOLLEHME Y
B3aMMOCBSA3b.

CTpyKTypa MexaHn3ma rocygapcrtsa BkntoyaeT B cebsi (M. cxemy 16):

Cxema 16

CTPYKTYPA MEXAHU3MA T'OCYIAPCTBA

POCYIIapCTBeHHI:Ie OPTI'aHEI

AODMMHUCTPAaUMSa T'OCYIapPCTBEHHHIX NPeOnpusaTuy,
yUpexneHMy M OpIraHM3alumn

T'ocymapcTBeHHBIE ClyXale (UMHOBHUKM)

OpraHmM3auMoHHEE, OMHAHCOBHE UM MHBIE CPEeNCTBa

1) rocyaapCTBEHHbIE OpraHbl, KOTOPblE HAXOAATCH B TECHOW B3aUMOCBS3M U COMOOYMHEHHOCTU Npu
OCYLLECTBINEHUN CBOWNX HENOCPEACTBEHHbIX BNACTHbIX (PYHKUMA. OCOBEHHOCTBIO STUX OPraHOB ABMSIETCS TO, YTO
OHM 00nagalT rocygapCTBEHHO-BNACTHLIMK - MOMTHOMOYMAMW, T.e. TakuMu cpeacTBamu, pecypcamu Wt
BO3MOXXHOCTSIMU, KOTOPble CBA3aHbl C CUMOW rOCyAapcTBa, C NPUHATUEM 06LLeobs3aTenbHbIX YNpaBneHYecknx
peLUeHNiA (napnamMeHT, Npe3vaeHT, NpaBUTENbCTBO, MUHUCTEPCTBA, BEAOMCTBA, FOCYAapCTBEHHbIE KOMUTETHI,
rybepHaTopbl, agMUHUCTPaLMM KpaeB 1 obnacTen u T.n.);

2) rocydapCTBEHHble OpraHusaumm - 9STO Takue nogpasdenieHus mMmexaHuama rocygapctea  (ero
"MaTtepunanbHble npuaaTtkn"), KOTopble MpU3BaHbl OCYLLECTBNATb OXPaHUTENbHYK OeATEeNbHOCTb [aHHOro
rocygapcTsa (BOOPYXEHHbIE CUIbl, Cry>K0bl 6€30MacHOCTX, MUNLNSA, Hanorosasi NoNUUMs u T.M.);

3) rocynapcCTBeEHHble ydpexaeHust - 3TO Takue noapasfeneHns MexaHu3ma rocydapcTBa, KOTopble
BMacTHbIMW  MOMHOMOYMUSAMM (32 WCKIIOYEHMEM WX agMUHUCTPaUMi) He o6nagalT, a OoCylecTBRsT
HENOCPEeACTBEHHYIO MNPaKTUYECKYID AEATENIbHOCTb MO BbIMNOMHEHWIO (YHKUMIA rocygapcTeBa B couMaribHON,
KynbTypHOW, BocCnuTaTenbHO-obpa3oBaTenbHOW, Hay4yHoM cdepax (bnbnmoTekn, MNOMUKIUHKKK, B0MnbHULbI,
noyTa, Tenerpad, Hay4Ho-UccreaoBaTeNbCkne MHCTUTYThI, BY3bl, LUKOMbI, TeaTpbl U T.4.);

4) rocyaapcTBEHHbIE NPEANPUATUS - 3TO Takne noapasaeneHns MexaHnama rocyaapcTea, KOTopble Takke
He o6nagatoT BMACTHLIMW MOSTHOMOYMAMW (32 WCKIMIOMEHMEM WX aAMUHUCTpaUMi), a OCYLLECTBRSOT
XO35MCTBEHHO-3KOHOMUYECKYO AEATENbHOCTb, MPOM3BOAAT MPOAYKUMIO nnbo obecneuymBatoT NPOM3BOACTBO,
BbIMNONHSIIOT pasnnyHble paboTbl M OKa3blBAlOT MHOFOYMCIIEHHbIE YCNyrn ANs yOOBNETBOPEHUS NoTpebHocTen
obuiecTBa, U3BrneYeHus NpmobIny;

5) rocymapcCTBEHHbIX  Criyxawmx (YMHOBHMKOB), CMeumanbHO  3aHMMAlOLLMXCS  YrpaBrieHUEM.
ocyaapcTBeHHbIE CRiyXallMe pasnuyalTcs Mo CBOEMY NMPaBOBOMY MOSOXKEHWUIO B MexaHu3Me rocyaapctsa. B
3aBMCUMOCTU OT MOSIHOMOYMIA OHW MOTYT MOAPA3AensTbCs Ha cregylowme Buabl: a) nuua, 3aHuMaroLime
OOMKHOCTW, CBSI3aHHbIE C HENOCPeACTBEHHbIM WUCMOMIHEHMEM MOMTHOMOYMIA TOCYAapPCTBEHHOrO OpraHa
(Mpe3vaeHT, rmaBa MpaBWTENbCTBA, AenyTaTtbl, MUHWUCTPbI U Ap.); ©) nvua, 3aHMMalroWwme OOIMKHOCTM Ans
HenocpeacTBEHHOrO obecneyeHnss MOMHOMOYUIA BblLLEHA3BAHHbLIX CRYyXawWwmnX (MOMOLLHMKM, KOHCYMNbTaHThI,
COBETHMKM W Ap.); B) nuua, 3aHUMalOLIME [OIMKHOCTM, ydpexdaemble rocyAapCTBEHHbIMM opraHamu ans
ncnonHeHuss u obecneyeHnss MONMHOMOYMIA 3TMX OpraHoB (peddepeHTbl, CrheunanucTbl, PYKOBOOAUTENM
CTPYKTYPHbIX NoApasfeneHuin annapata u ap.); r) nuua, He obnagatowmne pacnopsigmTenbHbIMU NONTHOMOYUSIMUA
(Bpaun B rocynapCTBEHHbIX fevebHbIX 3aBedeHusx, npenogaBaTenu BY30B, WHble CryXalime, KoTopble
nony4yaroT 3apaboTHyto NnaTy 3a cYeT rocyaapcTBEHHOro GlogxeTa);

6) opraHM3auMOHHble U (OUHAHCOBLIE CPeACcTBa, a Takke MPUHYAMTENbHYK Ccuny, Heobxoaumble Anist
obecneyeHns oeaTenbHOCTU rocy4apCTBEHHOMO annapara.

MexaHn3m rocygapcTBa U ero CTpyKTypa He OCTatoTCsi HEM3MEHHbIMU. Ha HUX OkasbiBalOT CBOE BNUSHUE
Kak BHYTPEHHUE (KyIbTYPHO-UCTOPUYECKNE, HALMOHANBbHO-MCUXONOTMYECKNE, PENTUIMO3HO-HPaBCTBEHHLIE
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0COGEHHOCTW, TeppuTOpuanbHble pasMepbl CTpaHbl, YPOBEHb 3KOHOMMWYECKOTO Ppa3sBUTUS, COOTHOLLEHUE
MONUTMYECKUX CUI U Mp.), Tak W BHELWHWe (MexgyHapoaHasi ob6CTaHOBKa, XapakTep B3aMMOOTHOLUEHWA C
APYrMU rocyaapcTeamMu U T.M.) oakTopbl.

B yacTHOCTW, ecnu rocygapcTBo uMeeT GonbLuyto Tepputoputo (Hanpumep, Poccuiickas denepauus), 7o 1
cucTemMa ynpaBreHns UM GyOeT COOTBETCTBYIOLLEN, BKIOYAIOLLIEH CIOXHYH CTPYKTYpPY MeXaHu3ma rocyaapcrea
(obwwedbenepanbHble opraHbl roCy4apCTBEHHOW BNacT W yNpaBneHUst U opraHbl rocyAapCTBEHHOW BRactu u
ynpaeneHuss cyGbekToB hedepaunn); B YCNOBMSIX BOWHbI BO3pacTaeT porb apMuu, Creucnyx0, BOEHHbIX
npegnpusTUiA U T.N.; B YCINOBUSIX BbICOKOrO YPOBHSI MPECTYNHOCTW, KOPPYNUWU W OPYIMX HEeraTuBHbIX,
GonesHeHHbIX SIBMEHWA B OOLLECTBEHHOM oOpraHu3Me ocoGoe 3HauyeHue MNpuobpeTarT NpaBoOXpaHUTENbHbIE
opraHbl, creuuanbHO MpeaHa3HayeHHble AN "XMpyprudeckoro" BMeLLaTenbCTBa M HeUTpanusauum 3Tux
"Gorne3Hen"; B yCroBUsIX AyXOBHOIO KpUsuca Ha NepBoe MECTO AOSKHbI BbIABUraTbCsl Hay4YHble, BOCNUTaTeNbHO-
obpasoBaTtenbHble NoapasaeneHus, yYpeaeHus KynbTypbl U T.4.

§ 2. NoHATHMe, NpU3HaKM U BUAbI OpraHoB rocyaapcrsBa

AHanus rocygapcrea € nosvuMn ero MexaHvusma fno3BorisieT BbiiBUTbL MECTO W POfb KaXAoro anemMeHTa B
cuUcTeMe rocygapCTBEHHOrO BracTBOBaHUS, onpedennTb ero onTUMarnbHyo CTPYKTYPY, nepapxmyeckme CBssn C
WHbIMW 3MNeMeHTamMun 1 T.N. B To e BpeMs Kaxabll areMeHT, paccMaTpuBaeMblii Kak cocTasnsiowas eqnuHoro
MexaHu3ma, BbICTynaeT B BuOE OpraHM4Yeckon M AO0CTaTOMHO CaMOCTOATENbHOW YacTu LEenoro, T.e. siBNeHus,
obnapatoLLero onpegeneHHbIMN MHTErpaTUBHLIMA M aBTOHOMHbBIMU Ka4yecTBaMy M CBOWCTBaMM, YTO NO3BOMSiET
nornHee BbISABUTb €ro NPUpoay U HasHaveHwme.

MepBenwmnmM aneMeHToM, CBOEro poga "kKnpnuymkoM" Bcero "3gaHua” mMexaHusama rocygapcTsa BbICTynaet
rocygapCTBEHHbIN OpraH.

OpraH rocygapctBa - 3TO 3BE€HO [OCYAapCTBEHHOrO annaparta, yvacTBylllee B OCYLIEeCTBeHUN
onpeaeneHHbIX YHKUMI rocygapcTBa U HageneHHoe B 3TON CBSA3U BACTHbIMWU NOMHOMOYNSMMU.

MpusHakn opraHa rocyaapcTea (cM. cxemy 17):

Cxema 17

[NPU3HAKN T'OCYIOAPCTBEHHOI'O OPTAHA

ABygeTcsa CcaMOCTOATEJIBHEIM BJIEMEHTOM
MeEXaHM3Ma TIocylapcCTBa

OBpa30BaH M IOEMCTBYET Ha OCHOBE IPaBOBHX akKTOB

BRITOJIHIET CBOMCTBEHHBIE TOJIBKO eMy 3amauu M QyHKIUN

HapesieH B 2TOM CBSA3M BJIACTHBEIMM I1OJIHOMOUMSAMM

CocTouT mu3 TOCYyIOapCTBEHHBIX CJIyXallMiX
M COOTBETCTBYKINX nonpasﬂeneHmﬁ

ViMeeT MaTepMalZibHy 0as3y M OMHaHCOBBE CpencTBa

n Oopyrue

1) npeacraBnsieT cobon CaMOCTOATENbHBIN 3NIEMEHT MEXaHu3ma rocygapcTBa, BbiCTynasi HEOTbEMITEMOMN
YacTblO €4UHOro roCcy4apCTBEHHOIO OpPraHM3ma;

2) OencTByeT OT UMEHM rocy4apcTBa U Mo ero NOPy4EHNIO;

3) obpasoBaH 1M PYHKLUMOHUPYET Ha OCHOBE HOPMATMBHBLIX MPaBOBbIX JOKYMEHTOB (KOHCTUTYLUMM, 3aKOHOB
N NMOO3aKOHHBLIX AKTOB); Ha roCy4apCTBEHHbIE OpraHbl He pacnpoCTpaHAETCA NPaBOBOW MPUHLUMM "paspeLueHo
BCE, YTO HE 3anpeLeHo 3aKoHOM";

4) BbINOMNHSIET CBOMCTBEHHbIE TOMNBbKO €My 3adayun U (OYHKUUWM, UCMOMb3ya AN 3TOr0 COOTBETCTBYHOLLME
dopmbl 1M MeToabl (HageneH B STOW CBA3W BNACTHbIMU MOMHOMOYMSIMU, B TOM YMCNE BO3MOXHOCTbLHO
NPYMEHEHMS B CrlydYae HeoOX0OMMOCTU Mep NPUHYXAEHUS);

5) nmeeT COOTBETCTBYIOLLYIO KOMMETEHUMIO (Kpyr BeAeHusl), nog KOTOPOW MOHMMAETCS COBOKYMHOCTb
3aKoHO4ATENbHO 3aKpeneHHbIX NMOMIHOMO4YMI (MpaB U 0083aHHOCTEN), NPeAOoCTaBIEHHbIX KOHKPETHOMY OpraHy
UNn OOMMKHOCTHOMY NKLY B Liendax Haanexallero BbINOMHEHWs UM onpefeneHHOro Kpyra rocyfapCTBeHHbIX Uv
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OOLLIECTBEHHO 3HaYMMbIX 3aday W OCYLLEeCTBIEeHMS COOTBETCTBYIOLLUX (PYHKUMIA; KOMMETEHUUS BbICTynaet
HEOTbEMIEMbIM 3NIEMEHTOM MPaBOBOro cTaTyca rocyJapCTBEHHOIO OpraHa;

6) OCyLLIECTBIMSIET CBOK KOMMETEHLMIO TPEMS Criocobamu:

NPUHATUEM HOPMAaTMBHbIX aKTOB (NpeanuncaHunii obLyero xapakrepa);

NPUHATUEM NPaBOMNPUMEHUTENbHbIX akTOB (MpeanucaHnii HAMBMAYaNbHOrO Xxapakrepa);

KOHKpPETHO-OpraHn3aunoHHON AesiTENLHOCTLIO;

7) coCTOMT M3 rocygapCTBEHHbIX CRyxXalux W noapasgeneHni (OTAenbl, YrnpasneHws, annapart,
KaHLLensapmm 1 np.), CKpenneHHbIX eANHCTBOM Liernen, paay OCTWKEHMS KOTOpPbIX 0O6pa3oBaHbl;

8) nmeet HeobxoauMmylo MaTepuanbHyto 6a3y (3gaHue, TpaHCMOPT, OPrTEXHWMKY U Np.) U UHAHCOBbIE
cpeacTtBa (pacuyeTHbli cyeT B OaHke, HeobXxoauWMble [eHeXHble pecypcbl), KoTopble TpebywTca Aans
OCYLLIECTBINEHUS €ro uenen u 3agav;

9) obnapaeT onpeaeneHHbIM MNPaBOBbIM CTATyCOM, B KOTOPOM OTPaXalTCA MOMOXEHUEe [AaHHOro
rocygapCcTBEHHOro opraHa 1 ero KOHKpETHOE coumarnbHoe cogepXaHue;

10) B npouecce peanu3aumMM UMYLLECTBEHHbLIX MpaB BbLICTYNaeT B KayecTBe OpUAMYECKOro nuua, T.e.
MOXET OTBeYyaTb MO CBOMM 0O0SA3aTeNbCTBAM BBEPEHHbIM €My WMYLLECTBOM, a TakkKe OT CBOEro WUMeHU
npuobpeTaTb N OCYLLECTBNATL MMYLLECTBEHHbIE U NNYHbIE HEMMYLLECTBEHHbIE MpaBa, HecT 06s13aHHOCTH, ObIThb
NCTLIOM 1 OTBETYMKOM B CYyAE;

11) pencTByeT Ha onpeaeneHHON TeppuTopumn (MMeeT TeppUTOpUanbHbIi MacluTab AesaTensHOCTH).

ocypapcTBeHHble opraHbl MHOroo6pasHbl. OHM MOryT noapasfenaTbCa B 3aBUCMMOCTU OT CReayHLmMX
KpuTepues (cM. cxemy 18):

Cxema 18
BUIOH T'OCYIAPCTBEHHHX OPI'AHOB
[lo npuHUUILY [Io cpokawm [lo nopsanky [Io xapakTepy
paszneyieHnsa [Io mepapxumn IOJIHOMOUMM OCYyIEeCTBJIEHUS KOMIIE TEHLIUU
BJIACTEMN KOMIIE TEHLIUN
3aKOHOIIATEJbHEE benepasbHEE IIOCTOSIHHEIE KOJIJIETMAaJlb HEEe OpTaHHl Obmen
| | | ‘ KOMIIETEeHLIN
MCIIOJIHUTEJIbL HEIE pecnyOiMKaHCKue BPEMEHHEBIE eIMHOHAaYaJIbHEE l
I I OpPaHI:I
crieumaJibHOM
cynebOHbe MeCTHEIE KOMIIE TEHILIUN
u opyrue
no nopsgky obpas3oBaHWs oOpraHbl rocygapcTBa  KrnaccuduuupyloTcs Ha  opraHbl, u3bupaewmble

HenocpeAcTBeHHO HapoaoMm ([Npe3ngeHTt PP, MNocygapcteeHHasa dyma PO, 3akoHogaTenbHble opraHbl CybbekToB
denepaumm), n opraHbl, opMMpyemMble OPYrUMU TOCydapcTBEHHbIMU opraHamu ([paBuTtensctBo PO,
KoHctutyumoHHbin Cyg PO 1 np.);

no copme peanusauum rocygapCTBEHHOW OEATENbHOCTU - Ha 3akoHodaTenbHble (MpeacTaBuTErNbHbIE),
NCMNOMHUTENBHO-pacnopaamTenbHble, CyaebHble, KOHTPOITbHO-HaA30PHbIE OPraHbl.

3akoHogaTenbHble opraHbl (PenepanbHoe Cobpanne PO, CapatoBckad obnactHad gyma, [NeHseHckoe
npeacTaBUTENbHOE COOpaHMe M T.4.) NMpWU3BaHbl HEMOCPEOCTBEHHO BbipaXaTb B 3aKOHAxX BOJSIHO U UHTEpPECHI
obuwecTBa (30ecb BaXXHO UMETb B BuAy, YTO MOHATUE "MpefcTaBuTENbHbIE OpraHbl" M "3akoHogaTenbHbIe
opraHbl" He coBnagalT no ob6beMy. COOTHOLLEHWE MEXOY HMMMW Takoe - BCSKWMM 3aKoHOOATerbHbIA OpraH
SIBNSAETCA OOHOBPEMEHHO MPEACTaBUTENbHLIM, HO HE BCHAKUA MPeaCTaBUTESNbHbLIA OpraH MOXET BbICTynaTb B
KayecTBe 3aKOHOAATENbHOro; HampuMMep, CO3BaHHOE KOHCTUTYLMOHHOE COBeLjaHne MOXeT ObiTb Npu3HaHo
NpeacTaBUTENbHBIM OPraHOM, HO HE 3aKOHOAATENbHbIM).

VcnonHuTenbHo-pacnopsgutenbHele opraHbl (MpaButensctBo P®P, MuHMUCTEPCTBA, rocygapCTBEHHbIE
KOMUTEThI, adMUHUCTPpaL MK KpaeB u obnacTen v T.M.) Np1M3BaHbl obecnevmBaTtb peanv3aunio NPUHATLIX 3aKOHOB
M NOA3aKOHHbIX aKTOB.

CypnebHble opraHbl  (KOHCTUTYUUOHHbIE, OObIYHbIE, BOEHHbIE, apOuTpaXHble CyAbl) NpPU3BaHbI
OCYLLECTBNATbL MpaBoOCyaue, paccMmaTpuBaTb WMYLLECTBEHHbIE CrOpbl (U3MYECKUX W HOPUOMYECKUX §nL,
obecneunBaTh 3alMTy NpaB 1 cBOOOA YenoBeka 1 rpaxaaHuHa.

KoHTponbHO-Hag30pHbIE OpraHbl (MPOKypaTypa, OpraHbl NMPOMBILMIEHHOrO Hag3opa, OpraHbl Hagsopa no
SAOEPHON M paguaumnoHHoOM 6e30nacHOCTU) Npu3BaHbl CNeAUTb 3a COOMoOEHNEM 3aKOHHOCTU N TEXHOIOMMYECKON
OUCUUNITHBI;

Mo NPUHLMNY pasferneHnst BnacTen - Ha 3akOHOA4aTe NbHbIE, UCNOMHUTENbHbIE U CYAEOHbIE;

Mo Mepapxmm - Ha LeHTparnbHble, pecnybIMKaHCKME U MECTHbIE;
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Mo XapakTepy NMOAYMHEHHOCTU - Ha OpraHbl UCKIKYUTENBHO "BepTMKanbHOro" nogyYMHeHns (NpokypaTypa,
cya W T.N.) W opraHbl  "gBOWMHOMO", wnM "BEPTUKANbHO-TOPU3OHTANbHOMO", MNOAYMHEHUA  (MUNULKS,
rocygapcTBeHHble 6aHkn 1 T.4.);

Mo CpokaM MOSTHOMOYMUI - Ha MOCTOsIHHblE, KOTOpble co3garTcsl 6e3 orpaHuMYeHust cpoka AencTBuUS
(MpokypaTypa, MUNUUMS, CyA), N BPEMEHHbIE, KOTOPbIE CO34aloTCA ONSA LOCTUXKEHMSI KPaTKOCPOYHBLIX Lenew
(BpeMeHHast agMMHUCTPaLMSA B YCIOBUSIX PEXMMA YPE3BbIHAMHOMO MOJTOXKEHWUS);

Nno NopsiAKYy OCYLLECTBEHUS KOMMNETEHLMM - Ha KomnnernanbHble U eUHOHAYarbHbIE;

no npaBoBbiIM opMaM [OeATEeNbHOCTM - Ha MNpaBOTBOpPYECKME, MPaBOMPUMEHUTENbHbBIE U
NpaBoOOXpaHUTESbHbIE;

Mo XapakTepy KOMMNETEHLUN - HA opraHbl 06LLEe KOMMETEHLMWN, KOTOPbIE B Npedenax CBOMX MOSTHOMOYMIA
NPMHUMAIOT pelleHnss no nbbiM BornpocaM (NPaBUTENLCTBO), W OpraHbl chneumanbHOW KOMMETEHLNN,
OCYLLECTBNSIIOLLME AeATENbHOCTb B Kakon-nnubo ogHon cepe obLLeCTBEHHON XNU3HW (MUHUCTEPCTBA).

Takum obpa3om, cyLiecTByeT OOMnbLUOEe KONMMYECTBO Knaccudukauuii rocy4apCTBEHHbIX OPraHoB, Kaxaas
N3 KOTOPbIX NMO3BONSET NO3HATb ONPEAENEeHHY0 rpynny Nog06HLIX OpPraHoB.

§ 3. anHI.IMHbI opraHusauuvm n gedATenbHOCTU rocyaapCcTBeHHOro annaparta

Annapart rocyaapctsa ecTb CUCTEMA FOCy4apCTBEHHbIX OPraHoB, B3aMMOCBSA3aHHbIX 0BLMMKN NPUHLMNaMM
opraHusaumm n pesatenbHocTU. [ogobHble NpUHUMMBI - 3TO UCXOAHbIE MAEW, PYKOBOASLME MONOXEHUS,
onpeaensitolmne OCHOBHblE Noaxoabl K dOPMUPOBAHMIO U (PYHKLMOHMPOBAHWUIO FOCYAAaPCTBEHHbLIX OpPraHoB (CM.
cxemy 19).

Cxema 19

[IPVHINMIIE OPT'AHM3ALNN
U OEATEJIBHOCTM TOCYIAPCTBEHHOT'O AIIIIAPATA

[IpuopuTeT npaB ¥ CBOOOI uYesiOBeka M I'PaxXIaHMHAa

IeMoKpaTu3M

PazmesyieHue BJIACTEN

3aKOHHOCTb

I'lmacHOCTB

denmepanmsMm

[IpodeccroHanmM3M

CoueTaHMe BHIOOPHOCTM U Ha3HAYaAEeMOCTU

n Oopyrue

TakvMu NpyHLMIaMyU MOTYT BbICTYNaTh:

npuHUMN npuopuTeTa NpaB M cBobond YeroBeka W rpaxgaHuHa - MpeArnonaraeT COOTBETCTBYIOLLIME
006513aHHOCTM rOCY4apPCTBEHHBLIX OPraHOB U ClyKaLLWX Npu3HaBaTb, cObMoAaTh U 3allULLaTh KX;

NPUHUMN OEMOKPaTU3Ma - BblpaXkaeTcsl NpeXae BCEro B LUMPOKOM y4YacTuu rpaxaaH B (oopMUPOBaHUM U
opraHusauMn AesATenlbHOCTM rocydapCTBEHHbIX OpraHoB, B y4yeTe B MONUTMKE rocygapcTBa pasHoobpasHbix
MHTepecoB BOMbLLMHCTBA HAaceneHus:;

NpUHUMN pasfeneHuss BracTell (Ha 3akoHogaTerlbHylo, WCMOMHWUTENbHYI0 U cyaebHyl) - cosgaeT
MEXaHM3Mbl, MUHVMU3UPYHOLLIE MPOU3BOIT CO CTOPOHbI BITACTHLIX OPraHOB U JOKHOCTHbIX ML,

MPUHUMN 3aKOHHOCTM - O3HayaeT ob6sA3aTenbHOCTb CODMIOAEHUsT BCEMM oOpraHaMu Trocy4apcTsa,
rocy4apCTBEHHbIMI CNy>KalMMK, rpaxkaaHaMu KOHCTUTYLMK, 3aKOHOB M NOA3aKOHHbIX aKTOB;
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MPUHUMN  rnacHocTM - obecnevynMBaeT WHAMPOPMUPOBAHHOCTL OOLLECTBEHHOCTUM O  MpaKTUYECcKoW
NeATEeNbHOCTM  KOHKPETHbIX  FOCY[AapCTBEHHbIX  OpraHoB, rapaHTMpyeT  "mpospadHocTb"  npolecca
PYHKLMOHNPOBAHNSA YNHOBHUKOB;

yYeT MHTEepPeCcoB PerMoHoB (B dhedepaTUBHbIX rocyapcTBax) BbiCTynaeT B BuAe NpuHUMNa deaepanvava;

npuHUMN npodeccuoHanuaMa - co3fgaeT OnaronpusTHble YCINoBUA [AnA  WUCTONb3oBaHWA HauGonee
KBanMMULUMPOBaHHbIX PabOTHUKOB B [AeATENbHOCTM TrOCYAapCTBEHHOro annapaTa, rapaHTMpyeT BbICOKMWM
YPOBEHb PeLLeHUsI OCHOBHBIX BOMPOCOB rOCY1apCTBEHHOW XU3HM B UHTepecax HaceneHusl CTpaHbl;

NPUHLUMN CcOYeTaHus KOMMerManbHoCTU U eduHoHadYanus - obecrneyvMBaeT pasyMHOE COOTHOLLEHWe
[EeMOKpaTUYECKNX 1 GIopoKpaTUYECKUX Havan rocyaapcTBEHHOro annapaTa;

NPUHUMN CcoYeTaHuss BbIGOPHOCTM U Ha3Ha4aeMOoCTW - Bblpa)KaeT ONTMMarnbHOE COOTHOLLEHWE
AeleHTpanvsauum 1 LeHTpanusauum B rocyapCTBEHHOM yrpaBreHnu;

NPUHLMN MepapXUYHOCTU - 3aKINOYaeTca B TOM, YTO OpraHbl rocylapcTBa 3aHMMaloT B rocyapCTBEHHOM
annaparte pasHble YPOBHU (OHW OpraHbl NoAYMHEHbl APYrM, peLLIeHUs! BbILLIECTOSALMUX OpraHoB obsi3aTerbHbl
ANA HWKECTOALLNX).

BCecTOpOHHMI y4eT Ha3BaHHbIX U HEKOTOPLIX MHBLIX MPUHLIMMOB Kak Mpu obpasoBaHUM rocyaapCTBEeHHbIX
opraHoB, Tak M B npouecce UX (PYHKLMOHMPOBAHUA MO3BOMAET 06Gecneynts MakcuManbHy addeKTUBHOCTb
rocyqapCTBEHHOrO ynpaBneHus obLLEecTBOM, BeAET K ero 4eMoKpaTU3aLmn U NoBbILLeHN0 3 EKTUBHOCTH.

§ 4. MonuTtnyeckan cuctema obLiecTBa: NOHATUE, CTPYKTYpa, PYHKLMU

B coumanbHOM ynpaBneHUM MPUHUMAOT y4YacTue pasnuuyHble CyObekTbl: rocyaapcTBO (crneuunarnbHo
npegHasHayYeHHoe A11s 3TON Lenu), napTum, NonuTnyeckme OBukeHusl, obLecTBeHHble o0beanHeHus u 1.n. Bee
OHW, OKa3blBasA aKTUBHOE BJIIMAHME Ha NMOJTUTUYECKYIO XNU3Hb 06LIJ,eCTBa N ocyullecTBnAA NONMNTUYECKYO BNacCTb,
O6'be,IJ.VIHF|IOTCF| B NONMUTUYECKYIO CUCTEMY.

Monutnyeckas cuctema obliectBa - 3TO YNOPSAOYEHHAs HA OCHOBE MpaBa W MHbIX COLManbHbIX HOPM
COBOKYMHOCTb WHCTUTYTOB (FOCY4apCTBEHHbIX OPraHoB, MONMUTUYECKUX MNapTUK, OBWXKEHUMN, OOLLECTBEHHbIX
opraHusaumMi 1 T.MN.), B pamMKax KOTOPOW MPOXOAUT MNONUTUYECKas XM3Hb OOLLecTBa WM OCYLLECTBNSETCS
nonnTnveckasa BnacTb.

MoHaTue "nonutuyeckas cuctema obuecTsa", BolleLlee B Hay4YHbIi 060pOT BO BTOPOM NosfioBuMHe XX B.,
MoKasbIBaEeT, KaK perynupyroTcsl NONTUYECKME MPOLIECCHI, Kak hopMMpYyeTCa U PYHKUMOHMPYET nonmutudeckasi
BNacTb. ATO MEXaHWU3M OpraHusaumm 1 peanusauumn nonnTNYECKon eaTenbHOCTH.

Monutnyeckasa cuctema MMeET psig XapaKTePHbIX YepT:

1) UMEHHO B €e pamMKax 1 C €e NOMOLLIbIO OCYLLIECTBMSIETCS NONUTUYECKAsN BNaCTb;

2) OHa 3aBUCUT OT XapakTtepa 00LeCTBEHHOW Cpeabl, COLManbHO-3KOHOMNYECKOWN CTPYKTYpPbl OOLLIECTBA;

3) oHa obnagaeT OTHOCUMTENbHOW CaMOCTOATENBHOCTLIO.

Jllobass cuctema obuwiectBa, B TOM 4UCNEe W MOMMTMYECKasi, npeactaBnsdeT cobon LenocTHoe,
YNopsiAOMEHHOE MHOXECTBO 31EMEHTOB, B3aUMOOENCTBME KOTOPbIX MOpOXAaeT HOBOE KayecTBO, HE npucyliee
ee vactaMm. Karteropus "nonutmdeckasi cuctema" no3eonsieT rmyboKo MPOHMKHYTb B MONMUTMYECKNE WHTEPECHI
KrnaccoB, coumanbHbIX M 3THUYECKUX rpynn, pasobpaTbCsi BO B3aMMOCBS3N 1 B3aMMO3aBMCMMOCTIN OTpaXKaroLmnx
3TN NHTEPECHI NONTUTUYECKUX SBNEHWUNA.

Monutnyeckaa cuctema B KOHEYHOM CYETE perynupyeT Npou3BOLCTBO M pacnpegeneHne onar mexay
coumanbHbIMM OBLLHOCTSIMM Ha OCHOBE MCMOMb30BaHUSA rOCy4apCTBEHHOW BracTu, yYactus B Hel, 6opbObl 3a
Hee.

BblaensioT cnegyoLwme KOMMOHEHTbI NONUTUYECKON CUCTEMBI:

1) monuTuyeckas opraHmsauusa obuiecTsa, BkNoYawLwas B cebs rocyaapctso, Monutuyeckme naptmm u
OBWKEHNs!, OOLLLECTBEHHbIE OpraHn3aLmn n 06 beANHEHNS, TPYAO0BbIE KONMNEKTUBLI U T.1.;

2) NOMUTMYECKOE CO3HAHWE, XapaKTepusylollee MCUXONorMyeckue w WUAeonornvyeckne CTOPOHbI
NOMUTUYECKOWN BNAcT N NOANTUYECKON CUCTEMBI;

3) coumanbHO-NONMTUYECKNE U MPaBOBbIE HOPMbI, PErYNUPYOLLME MOMUTUYECKYIO XU3Hb obLiecTBa U
NpoLEecc OCYyLLEeCTBINEHMS MONUTUYECKON BMacTy;

4) NONUTUYECKME OTHOLLEHWS, CKMNaabIBalOLWMNECS MEXAY dNeMEHTaMM CUCTEMbI MO MOBOAY MOSTUTUYECKON
BNacTu;

5) nonutnyeckasa npakTuka, cocTosiLias U3 MONMTUYECKON OESATENbHOCTU M COBOKYMHOIO MOSIMTUYECKOrO
onbiTa.

CuctemoobpasyoLlen KaTeropuen, WHTErPUPYIOLLEN [OaHHble 3MNEeMEHTbl B €OUHYI0 MONUTUYECKYIO
CcUCTEMY, ABNAETCA KaTeropus "nonutnyeckas Bnactb".

Kaxpgas opraHusaums, Bxogsiias B MOMUTUYECKYIO CUCTEMY, 3aHMMaeT B HEN CBOe 0coboe MecTo, umeet
crneuunanbHoe HasHavyeHue, cBoM (DYHKLUWUW, B COOTBETCTBMU C KOTOPbIMM y4acTBYyeT B pelueHun oblimx 3agad
obLecTBa.

B 3aBucMmocTM OT nMpupogbl BbIAENSAT criegylolmne BuAbl MOMUTUYECKUX CUCTEM: AEMOKpaTU4eckue,
KOMaHOHO-aAMUHUCTPATMBHbIE, TEOKpaTMYECKME, NepexoaHbie 1 T.1.

CyLlHOCTb NONUTUYECKON cucTeMbl 0obOLlecTBa Hambonee Apko nposiBnAeTcs B ee dyHkumsx. OTcroga
XapaKkTepucTuka NonmMTUYEeCcKon cuctTembl ByaeT HenonHom 6e3 nx pacCMOTPEHUS.

BblgensioT cnegyowime pyHKUUN NONUTUYECKON CUCTEMBI:

obecneyeHne MNONUTUYECKOW BNAcCTU OMPELENEHHONW COoUManbHOW rpynnbl UM OOMbLUMHCTBA YIIEHOB
OaHHOro obuiecTtBa (NMOMUTUYECKON CUCTEMOWN YCTaHaBNMMBAIOTCA M OCYLLECTBASOTCS KOHKPETHble (hOpMbl U
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MeTOAbl BNAaCTBOBAHNA - 4EMOKPATUYECKME U aHTUOEMOKPATUYECKNE, HACUIbCTBEHHbLIE N HEHACUITBLCTBEHHLIE U
T.M.);

ynpasreHme pasnuyHbiMU chepamMn XnsHeoesaTeNbHOCTU Noaen B UHTepecax OTAEMbHbIX CoLMarbHbIX
rpynn unu OGOnbLUMHCTBA HaceneHust (OEeNCTBME MONMUTUYECKOM CUCTEMbI Kak YMpaBnsiowen BKIOYaeT
MOCTaHOBKY LIENEN, 3agay, onpeneneHne nyten pasBuTust obLiecTBa, KOHKPETHbLIX Mporpamm OesiTenbHOCTU
NOMNUTUYECKNX UHCTUTYTOB);

MOOUNU3aLmMsa CPeAcTB U PecypcoB, HEOOXOOUMbIX ONsl AOCTWMKEHNUS 3TUX Lenen 1 3agad (6e3 orpomHom
opraHuM3aTopckon paboTbl, NIOACKUX, MaTepuanbHbIX M OYXOBHbIX PECYPCOB MHOTME MOCTaBIEHHbIE LEN U
3aga4m obpeyeHbl Ha 3aBeL,OMOEe HELOCTUXKEHME);

BbISIBIIEHNE W MpPEenCTaBUTENBCTBO WHTEPECOB PasfMYHbIX CYOBLEKTOB MOMUTUYECKMX OTHOLUEHUA (6e3
cenekummn, YeTKOro onpeaeneHnst N BblpaXkeHusl Ha NONUTUYECKOM YPOBHE AaHHbIX MHTEPECOB HUKaKas Nnonutuka
HEBO3MOXHA);

YOOBMETBOPEHNE MHTEPECOB  PasfnYHbiX CYOBLEKTOB  MONMTUYECKMX  OTHOLUEHM  NOCPEOCTBOM
pacnpegeneHus maTtepuanbHbIX UM AYXOBHbIX LEHHOCTEW B COOTBETCTBMM C TEMU UMM MHbIMU umaeanammu
KOHKpeTHoro obuiectBa (MMeHHO B cdhepe pacnpefeneHnst CTankuBaloTCA MWHTEpPEChbl pa3HOODbpasHbIX
obLHocTen nogen);

MHTerpaums obuiecTsa, co3gaHne HeobxoamMbIX YCrOBWUIA A5t B3aMMOAEWCTBUS Pas3fNYHbIX 3rEMEHTOB
ero CTpykTypbl (00beauHsin pasHble MNONMUTUYECKUME CUIbl, MONUTUYECKAsi cuUcTemMa MbiTaeTcs Crhaxusarhb,
CHMMaTb Heu3bexHO BO3HMKaloWMne B o6LLecTBe MNPOTUBOPEYUsi, MNpeogoneBaTb KOHMMWKTLI, YCTPaHATb
Konnumaun);

nonuTuyeckasa coumnanusaums (MoCpeacTBoOM Hee hopMupyeTcs NONUTUYECKOE CO3HaAHWE MHAMBUAA, U OH
"BkntovaeTca B paboTy"  KOHKpPeTHbIX MONMWTUYECKMX MexaHusMoB, Onarogaps 4emy npoucxoaut
BOCMPOM3BOACTBO MOSIMTUYECKON CUCTEMbI NYTEM OOYYEHUSA BCE HOBbLIX YNEHOB 00LeCcTBa U NpMoBLLEHUS UX K
NOMNUTUYECKON AeAaTenbHOCTN) 1 Ap.

Taknm obpasom, nonutTnyeckaa cuctemMa MMeeT HeMano (PyHKUMIA, C MOMOLLbIO KOTOPbIX OHAa BbINOSTHAET
CcBOEe MnpeaHasHadeHne, obecneymBaeT HopMarnbHble MOMUTUYECKME OTHOLLEHMWS, CBA3bIBAeT BCE CYyOBLEKTbI
NONUTUKN B €OUHbBIA MONMUTUYECKUIA OPraHn3Mm.

§ 5. MecTo 1 ponb rocyaapcTBa U npaBa B NONMTUYECKON cUCTeMe obLecTBa

MoHaTua "rocygapctBo" M "nonutudeckass cuctema oOuwecTtBa" COOTHOCATCH, Kak 4acTb WU Lenoe.
ocynapcTBO KOHUEHTpUpyeT B cebe Bce MHoOroobpasve nOoMnUTUYECKUX WHTEPEeCcoB, Perynupys sBrneHusi
NONMUTUYECKON XM3HWU 4Yepe3 npusamy "obuieobssatenbHocTn". MIMEHHO B 3TOM KayecTBe rocynapcTBO urpaet
ocobyto ponb B MOMMTUYECKOM CUCTEME, MpuaaBasl el CBOEro poga LEeNoCTHOCTb M ycTonmumBocTb. OHO
BbIMOMHAET OCHOBHON 06beM AeATeNbHOCTU MO yNpaBneHuto, Nonb3ysack pecypcamum obLectsa v ynopsigounsas
€ro Xn3HedesaTenbHOCTb.

["locyoapcTBO 3aHMMAaET LieHTparnbHoe, Bedyllee NonoXeHne B NoAmMTUYECKON cucTeme obLLecTBa, Tak Kak
OHO:

1) BbICTYNaeT B kKa4eCTBE €OMHCTBEHHOro omumanbHOro npeacTaBuTens Bcero Hapoga, obbeanHsemoro
B Npeenax ero TepputopuanbHbIX rpaHnL, MO NPU3HaKy rpaxaaHCcTBa;

2) aBnseTcs eQUHCTBEHHbBIM HOCUTENEM CyBEpPEHUTETa;

3) obnagaet cneumanbHbIM annapaTtom (My6nuMYHOM BRNAcTbiO), NPegHa3HAYEeHHbIM ONS  yrpaBneHus
00LLEeCTBOM; MMEET CUIOBLIE CTPYKTYPbI (BOOPYXXEHHbIE CUMbl, MUNULMIO, CNYx0y 6e3onacHoCTh 1 T.N.);

4) obnagaerT, Kak NpaBuIio, MOHOMOMMEN Ha NPaBOTBOPYECTBO;

5) Bnageet cneuuduyeckuMm Habopom MaTtepuarnbHbIX LEHHOCTEWN (rocydapCTBeHHasi COOCTBEHHOCTb,
OrooxeT, BantoTa u T1.4.);

6) onpeaensieT rmaBHble HanpaBieHNst pa3BnTus obLlecTaa.

[ocygapcTBO BbICTYNnaeT He TOMbKO CaMOCTOATENbHbIM CYyObLEKTOM MOMAWTUKMA, HO W MpPU3BaHO
perynupoBaTtb MoBeAeHME MWHbIX CyOBEeKTOB MOMUTMYECKUX OTHOLWEHWA, obnagas B 3Ton cdepe Becbma
LUMPOKMMM NMOFTHOMOYUSIMM:

MOXET YCTaHaBNMBaTb B 3aKOHOA4ATENbCTBE NMPABOBOW PEXWM OpraHu3aumm U (PyHKUUMOHMPOBAHUS BCEX
WHbIX CYyOBEKTOB MOSTUTUKU - NOMUTUYECKUX NAPTUN, ABVXKEHUIA, rPYNN AABMEHNUS U T.M.;

PErMCTPUPYET MX COOTBETCTBYHOLLUMU OpraHaMu (Kak NpaBuno, MUHUCTEPCTBOM OCTULIMM) U MPUBMEKAET K
y4acTuto B 0BLLIECTBEHHbIX M TOCYAapCTBEHHbIX Aernax;

MOXET OCYLLECTBMATb HaA30p 3a 3aKOHHOCTbK [OEATENbHOCTM BCEX WHbIX CYOBEKTOB MONUTUKU U
NPUMEHSATb MEepbl NPUHYXOEHWUST 32 COOTBETCTBYHOLLME NPaBOHAPYLLEHUS.

Hapsigy ¢ rocygapctBoM 0cob0e MEeCTO B MOMUTUYECKOW XKM3HWM 3aHMMAET U MPaBO KaK BaXKHEMLLWN
couManbHbIA MHCTUTYT.

Ponb npaea B nonutu4eckon cucteme obLLLECTBaA 3aKINOYaAETCS B TOM, YTO OHO:

1) CNy>XMT OQHMM U3 CPeacTB CBA3N Mexay OOLIeCTBOM WM ero nosMTUYeckonm cuctemown (B 3akoHax,
NPVYHUMAaEMbIX 3aKOHOOATENbHBIMU OpraHamy, BbIPaXalTCA MHTEPECH! OONbLUMHCTBA MOAEN, Pa3fYHbIX CIOEB,
KrnaccosB, rpynmn HaceneHus);

2) akKymynupyeT BOJO oOLLecTBa, BCEX €ro NOMUTUYECKUX CUTT;

3) vHTerpupyeTt 0O0LWECTBO, OeNnaeT NMOMIMTUYECKYID CUCTEMY CTabunbHoOM (B YacTHocTW, KoHcTutyuum un
3aKOHbl OObIMHO Ha ANUTENbHBIN MEPUOA 3aKPENNAT CUCTEMY MOSNIMTUYECKMX MHCTUTYTOB, MPaBOBYH OCHOBY
B3aUMOOTHOLLEHWNA MEXAY HAMU, YCTPONCTBO rocyaapcTea v T.n.);
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4) ycTaHaBnvBaeT MnpaBoBble (OPMbl OpraHM3auun, YHKLUMOHUPOBAHWUSA U CMEHbl rOCYyAapCTBEHHOW
BMacTu, cnocobbl 1 MeTodbl NOAUTUYECKON BOpbObI BCEX CYLLECTBYIOLLMX B AaHHOM O6LLeCTBe MOMUTUYECKUX
CUn U T.4.;

5) neranusyeT B npaBoBbIX akTax (KOHCTUTYLUWM, 3aKOHAaX, NOA3aKOHHbIX aKkTax) CyObekToB NonmMTUYeckomn
opraHu3aumm - rocygapcTBo, NonMTuyeckne napTum, OBMKEHUS, 00LecTBeHHble 06 beaAVHEHUS 1 T.M., KOTOpbIe
OOIMKHbI AeCcTBOBaTb B UX paMKax.

Tak, noboe rocyaapcTso Npu NOMOLLM NpaBa B TOW UMW MHOW CTEMEeHW MbITaeTca perynuposaTb NpoLecchl
06pa3oBaHusa M DYHKUMOHWPOBAHMUSA MOMUTUYECKUX MapTuii. B cBA3M C ycnoxHeHneM ¢opM M MeTonoB
OEeATeNbHOCTV NapTUiA B NMONMUTUYECKON XU3HW, C BO3pacTaHnem ux ponu B obLiecTBe Bce 3aMeTHee CTaHOBUTCS
TeHaeHuus 6onee aeTanbHON IOPUANYECKON pernameHTauum nx esTenbHOCTH.

Ecnn koHcTUTYyumMmn XIX B. gaxe He ynoMuvHanu O MONUTUYECKUMX MNapTusiX, XOTH NapTum yxe Toraa
3aHUManu BUAHOE MOMOXEHMEe B rOCyJapCTBEHHO-MOMUTUYECKOW >XW3HW, TO cendac perynuposaHue ux
OEeATeNbHOCTU - CaMOCTOSATENbHbIN MNPaBoOBOM MWHCTMTYT. OObIMHO B 3aKoHOOATENbCTBE COBPEMEHHbIX
rocygapcTB oTpaxarTcs cneayowme MOMEHTbI: NOHATUE NOMUTUYECKOW NapTuu; onpegeneHne Mecrta u ponu B
MONMTUYECKON CMCTEME 00LLIECTBA; YCMOBMS 1 MOPSIAOK CO3AaHUs U NpekpaLLeHns eaTenbHOCTM NONUTUYECKNX
napTun; TpeboBaHMA K WMOEONOrMM W MNpPorpaMMHOM no3vumM naptum; TpeboBaHus K OpraHu3aumoHHOMY
CTPOEHWIO N NOPAOKY AEATENbHOCTM NapTui; OUHAHCOBO-3KOHOMMUYecKkas 6asa napTuu; B3aUMOOTHOLLEHUS C
nybnunyHom BRacTbio, Mpexae BCero yyactme B BblOoOpax M B AEATENbHOCTW MpeAcCTaBUTENbHBLIX OpPraHoB
rocygapcrea U MECTHOro camoynpaeneHus, 1 T.4. (B Poccun 3akoH o0 napTusix noka He NpUHAT.)

Mpoucxopsuiee paclumpeHne obbema NPaBOBOro PeryriMpoBaHUsi OTHOLUEHWUI, CBSA3AHHbIX C MOPSAKOM
06pa3oBaHus, opraHusaumen 1 4eaTenbHOCTbIO NONUTUYECKUX NapTUI, MOCNYXXUIO OCHOBaAHUEM ANS NOSBNEHUs
KOHLIeNuUMin o (oopMMpPOBaHNM B COBPEMEHHbIX rocyaapcTeax ocoboro "naptuiHoro npasa” ("npasa naptuin").

§ 6. OpraHbl rocypapcTBa U UHblEe CYOBEKTbI NONUTUYECKON CUCTEMbI OOLecTBa

Ona Toro 4TOGbLI MOMHEee wu3y4ynTb [OCYAAPCTBEHHbIM annapat, HeobxogumMo paccMoTpeTb €ro
COOTHOLLUEHNE C OpraHaMy MECTHOTO CamMOyrnpaBIeHusI.

MecTHoe camoynpaBneHue - 3TO CaMOCTOATENbHas AEATENbHOCTb HAacenNeHus onpeaeneHHon TeppuTopum
Mo peLleHnio BONPOCOB MECTHOMO 3HAYEHNs, ICXOASA U3 MHTEPECOB BCEX XXUTerNen gaHHon TeppuTtopun. Ero cyTb
3aKnyaeTcs B aBTOHOMHOCTW, CaMOCTOSATENbHOCTM HacerneHwss OT OpraHoB roCyAapCTBEHHOW Bnactn B
peLleHnn MEeCTHbIX npobnem.

C ogHow CTOpPOHbI, MECTHOE CamoyrpaBfneHue OTAeNneHo OT rocydapCTBEHHOro yrnpasneHus, ¢ Apyron -
OHO TECHO CBS13aHO C HMM. JTO BblpaXkaeTCsi Npexae BCero B TOM, YTO OpraHbl MECTHOrO caMoynpaBiieHnss MoryT
HagensaTbCA 3aKOHOM OTAENbHbIMU FOCYAapCTBEHHbIMW MOMHOMOYMAMM C nepedadven HeobxoamMbiX Ons WX
OCYLLIECTBNEHMS MaTepuanbHbIX 1 PUHAHCOBBLIX CPeaCTB.

HaceneHue ocywecTBnseTr npaBoO Ha MECTHOE CaMmoyrpaBfeHne Kak HemnocpeacTBEeHHO (MeCTHble
pedepeHayMbl, MyHULMNANbHbIE BbIOOPLI, COBpaHnst U Cxoabl rpaxdaH), Tak 1 Yepes co3gaBaemMble UM opraHbl
MECTHOro camMoynpaBrieHus.

OpraHbl MECTHOIrO cCamoyrpaBneHns XxapakTepuaylTcs cneayowmmm YepTamu:

a) CTPYKTypa M KOMMETEHLMS STUX OpraHoB onpeaenseTcs HacerneHmem camoCTOSATENbHO;

0) obragaloT NOSIHOMOYMSIMU Ha PEeLLIEHME BOMPOCOB MECTHOTO 3HAYEHWS;

B) B Npeaenax CBOew KoOMMNeTEeHLNM n3gatoT NpaBoBble aKThbl;

r) ABNSIOTCA HOPUOANYECKUMN NNLLAMMU;

[) HE BXOASAT B CUCTEMY OPraHoOB rocyAapCTBEHHOW BNacTu.

B nonutuyeckon cucteme obuiectBa Hapsgy C rocygapcTBOM M OpraHaMum MECTHOrO CaMOynpaBreHust
Ba)KHYIO POIb UIpaloT U NapTum, KoTopble B npouecce 60pbbbl 3a BMacTb MOryT No-pa3HOMY B3anMOAENCTBOBATb
C rocyapCTBEHHbIM anmnapaTom.

Monutnyeckass naptus - 310 Hamboree akTUBHAsA M OpPraHM3oOBaHHasA YacTb COUMAnbHOW rPynnbl WUMx
Krnacca, BblpaXkaloLas UX MHTEpEeChl, CBA3aHHas Ngeonormyeckon obLHOCTLI0 M Boprowasacs 3a NONUTUYECKYHO
BNacThb.

MapTm npecneayoT oOMNpefeneHHble LUenv, AobMBaschb pelarlmx Mo3uuMin B OCYLLECTBIIEHUU
rocygapCTBEHHOM BNacTW, BIMSHUS HA MOSIMTUYECKYID XW3Hb WM opraHu3auuwto obuwiectBa. B nonutuueckown
cuUcTEME, Kak NpaBumo, OEWCTBYHOT HECKOMbKO MapTUi, YTO CBSI3AHO C MPOTUBOPEYUSIMK MeXOy Krnaccamu u
coumanbHbIMKU cnosiMy, 6opbbow 3a NpemmyLLecTBa B NPOBEAEHMN MUMEHHO CBOEN MOMUTUKM.

MapTm 3aHMmalT ocoboe MecTo B MONMMTUYECKOM cucTteme obuiectBa. B otnmume oT gpyrux ee
WHCTUTYTOB (Hanpumep, NPoOgCOo30B N APYrnX OBLLECTBEHHBIX OpPraHM3auun), KOTOpble XOTS U 3aHMMaloTCH
NOMUTUYECKON LEATENbHOCTbIO, HO OPUEHTUPYIOTCA MPEXde BCEro Ha 3awuTy COLManbHO-3KOHOMMYECKMX U
WHbIX MHTEPECOB WX YIEHOB, [MaBHbIM MPU3BAHUEM MOMUTUYECKMX MNAPTUA SBMNSETCA HAUENeHHOCTb Ha
3aBOEBaHUE 1 OCyLLEeCTBINEHME BracTi, bopbba 3a pyKOBOACTBO rocy4apCTBEHHLIMU AeNamMu.

®PyHKUMM  NONUTMYECKUX MapTUA COCTaBMSAIOT: BbiBNEeHMe, (OpPMynupoBaHME W YOOBNETBOPEHUE
MHTEPEeCOB BONbLUNX COLManbHbIX FPYMM; akTMBU3aLMA U MHTErpauust onpeaeneHHon Yyactn nogen; dopbba 3a
MOMNUTUYECKYIO BMacTb M 3a ee MCMoNnb3oBaHWe, onpeperneHne ¢opm, cpeacts M MeTodoB 3Ton GopbObl B
3aBMCMMOCTM OT MeHsiioLencss obCTaHOBKM (NneranbHble U HeneranbHble, PEBOMOLMOHHBIE U 3BOMOLMOHHO-
pedOPMUCTCKME, BOOPYXEHHbIE U HEHACWIBbCTBEHHbIE W T.4.); MOArOTOBKA W MpoBedeHne usbupatenbHbIX
KamnaHui no bopMMPOBaHMIO BbICLLIMX M MECTHbIX OpraHoB BRacTW, BblABMXXEHUE B HWX CBOMX CTOPOHHMWKOB,
opraHM3aums KOHTPONS 3a MX NapraMeHTCKOM AeATenbHOCTbio; pa3paboTka NapTUMHOW MAEONOrun, Co3gaHve u
peanusaums MNOMUTMYECKOMW MporpaMmbl pa3BuTUs obliecTBa, BedeHWe mnponaraHgbl M opMupoBaHue
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OOLLIECTBEHHOTO MHEHUH; MONUTMYEeCKoe BOCMWTaHMe obfllecTBa B LEMOM MNU ero 4acTu; MoarotoBKa U
BbIOBWXEHNE KafpoB OMsi MapTuM, rocy4apCTBEHHOro annaparta M pasfMyHbiX OOLLECTBEHHLIX OpraHu3aLuin,
hopMMpoBaHNE NpaBsLLen SMNUTbI U T.M.

CTpykTypa NOMUTUYECKNX MNapTUA COCTOMT W3 MapTUAHOIO annapaTa, PsAOBbIX YIEeHOB (MapTUAHOWM
Macchbl), CTOPOHHUKOB MapTuu.

OO6LuecTBEHHO-NONUTUYECKOE [ABWXKEHWEe - 3TO Haubonee akTMBHad 4acTb oOLlecTBa, nNpu3BaHHas
BblpaXkaTb UHTEPECHI onpedeneHHbIX CoumanbHbIX FPynn rpaxaaH M HanpaerieHHas Ha LOCTMXKEHME Kakon-nnbo
3HaAYMTENBHOM NONUTUYECKON LiENN.

B [OBWXeHMe BKMOYaOTCA Nuua, He YOOBMETBOPEHHble OESATENbHOCTHI TEX WM MHbIX NapTUR, He
Xenawuwmne orpaHnymBaTb cebss ux ycTaBHbIMW HOpMaMu U MPOrPaMMHbLIMK YCTPEMIEHUSIMU, @ TaKKe He
NUMetoLLMe YETKO BblpaXKEHHbIX MONIMTUYECKMX MHTEPECOB.

OTnunyme obLLECTBEHHO-NONMUTUYECKMX OBUKEHUIA OT NOMUTUYECKUX NAPTUIA:

1) coumanbHasi 6a3a aBwkeHuin bonee wmnpokasd, amopdHasi, nectpasi (K O4HOMY U TOMY e ABWXKEHUIO
MOryT npuHagnexatb NPeACTaBUTENM  pPasfUYHbIX  COUManbHbIX, WOEONOrMYEeCcKUX,  HauMOHambHbIX,
KOHpeCccuoHarnbHbIX U ApYrvx rpynn);

2) o0LeCTBEHHO-NONMUTUYECKNE ABWKEHUS, KaK NpaBuIo, NpuaepXmnBatoTCsl TONbKO O4HOM MONMUTUYECKON
KOHLeNnumMm 1M OobMBaloTCA peLlleHust OOHOW KPYMHOM NOMWTUYECKOW Npobnembl, UMEKT OAHy Lenb, a He
KOMMIEKC Lenen, kak napTum (QOCTUIHYB 3TON Lienu, ABWXKEHNE NpeKpaLlaeT CBOe CyLLECTBOBaHME);

3) oOLeCTBEHHO-NONUTUYECKNE ABWXKEHWUS, HE CTPEMSACH K BMacTu, NbiTalOTCA BO3AENCTBOBATb Ha Hee,
"NOBEpPHYTL" OaHHYI0 BNacTb K peLleHnto cBoux npobrem (npu 6opbbe 3a BnacTe 06LLECTBEHHO-NONMTUYECKOE
OBWKEHNe TpaHCHOPMUPYETCS B NONUTUYECKYHO NAPTUIO);

4) UEHTPOM MOMUTUYECKOW aKTMBHOCTM B OOLLECTBEHHO-NONIMTUYECKOM ABWXEHMU BbLICTYNAeT ero s4po
(aBaHrapa) - HMUMaTMBHbIE TPYNMbl, KNyObl, COO3bl U T.4.;

5) B 0OLLECTBEHHO-NOMNMUTUYECKOM ABWXEHUM OTCYTCTBYIOT (hopmarbHasi BHYTPEHHAS Uepapxusi, 4eTKo
BbIp@)XEHHOE MOCTOSIHHOE YNTEHCTBO M COOTBETCTBYIOLLME OOKYMEHTHI (Mporpamma, ycTas 1 np.).

pynna paeneHus - obwectBeHHOe o6beanHeHMe, akTMBHO AobuBarolieecss YAOBMNETBOPEHMS
COBCTBEHHbBIX MHTEPECOB C MOMOLLbIO LIENEHaNPaBeHHOro BO3AENCTBUS HA CTPYKTYPbl NONMMTUYECKON BNACTW.

MoHaTMe "rpynna gaBneHus" packpblBaeT AWHAMUKY NpeBpaLleHUs COLManbHO-rpynmnoBbIX MHTEPECOoB,
BO3HMKaIOLLMX B rpaxgaHCKom obLiecTse, B NONUTUYECKUA dhakTop. ITO - hopmanbHble 06beguHEHUs rpaxkaaH
C YETKO BbIPaXXEHHOW OpPraHn3auMOHHON CTPYKTYPOW, YCTOSBLUMMUCS YHKUMAMU U NpodheCcCUoHarnbHbIM
KagpoBbIM annapaTtom (Npodcotosbl, LLEPKBU U T.4.).

[pynnbl AaBneHns B CBA3M C UX OTHOCUTESbHO XXECTKON OpraHm3aumMOHHOW CTPYKTYPOM MOIYT OKa3biBaTb
fonbLloe BO3OENCTBME Ha MOSNUTUYMECKYIO KU3Hb CTPaHbl, KOTOPOE MO CUne Hepeako NMPeBOCXOAUT BIMSHME
NONUTUYECKMX NapTMA. W3BECTHbl criyyan, kKorga MOryLeCTBEeHHble Npoddcoo3bl  Mnu  obbeanHeHus
npeanpuHMMaTenen 3acTaBnsiin NpaBUTENbLCTBO OTCTynaTb neped ux TpeboBaHuMsaMU. C 3TOM LIENb OHU
NPUMEHANN pasnuyHble OPMbl U METOAbLI NONUTUYECKOrO AaBNeHus: nponaraHguCTCKne KaMmnaHum B cpeacreax
MaccoBou MHopmMauun, 3a6acToBKX, NUKETLI, LLECTBUS, MUTUHIU U T.1N.

KoHTponbHble BONPOCHI

1. YTo NnoHMmaeTcsa Noa MexaHM3mMoM rocygapcTea?

2. KakoBa CTpyKTypa MmexaHuM3ma rocygapcrea?

3. HasoBuTe npmsHakm opraHa rocygapcraa.

4. Yto Takoe nonutuyeckas cuctema obLLecTBa 1 KakoBa ee CTpyKTypa?

5. Onpeaenute MecTo rocyaapcTea M npasa B NOMUTUYECKON cucteMe obLLecTBa.
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naea 6. 'PAXKOAHCKOE OBLLUECTBO U MPABOBOE TOCYOAPCTBO
§ 1. MpaxaaHckoe o6LeCcTBO: NOHATUE, NPU3HAKK

OpaHon 13 uenen poccuMncknx pedopm SABMSETCS NOCTPOEHME rpaxaaHckoro obwectsa. Ho mano kto us
"NMPOCTbIX CMEPTHbIX" MOXET TONKOM OOBACHUTL, YTO 3TO Takoe. BblABMHYTast naes, Kak oTMeYaeTcs B neyaTty,
3BYYMT NpUBIIEKaTENbHO, HO MaronMoHATHO AN NOA4aBMSOLLEN YacTu HaceneHus. Cpa3y BO3HMKAeT BOMpPOC: a
4YTO, pa3Be Halue obLEeCTBO He rpaxaaHckoe?

CnoBocoyeTaHve "rpaxgaHckoe oO6LLecTBO" YCMOBHO, Tak Kak "HerpaxgaHckoro", a Tem 0onee
"aHTUrpaxxgaHckoro" obuecTsa He cyliecTByeT. JTloboe 06LEeCTBO COCTOUT U3 rpaxaaH n 6e3 HUX HEMbICIIMO.
Tonbko AorocyaapCTBEHHOE, HELMBUITM30BaHHOE (pPo4oBOe) 0OLLECTBO HeMb3s ObINo Ha3BaTb rpaxaaHckum. Bo-
nepBbIX, B CUMYy €ro He3pernocTy, NPUMUTUBHOCTU, HEPA3BUTOCTU; BO-BTOPbLIX, MOTOMY Y4TO TaM BoobLLE He BbINno
TaKkuX MOHATUR, Kak "rpaxaaHun", "rpaxxgaHcTeo".

He Morno ObiTb, CTPOro roBopsi, rpaxgaHckum n paboBnagenbyeckoe OOLEecTBO, MOCKOIbKY OHO He
npu3HaBano 3HAYUTENbHYID YacTb CBOMX YNEHOB B KayecTBe CBODOAHLIX M paBHOMpaBHbIX. Pabbl Obinu He
cybbektamu, a obObekTamu NPUTA3aHUI CO CTOPOHbI cebe nopobHbIX. To ke caMoe MOXHO ckas3aTb O
deopanbHol cucTemMe C ero KpenocTHMYeCcTBOM. Ho 3To BHELLHSIS, hopManbHas CTOpoHa Bonpoca.

Mo cywecTBy e TepMuH "rpaxgaHckoe o6uiecTBo" npuobpen B HayvyHoOW nutepaType cBoe ocoboe
COLEpXXaHMe N B COBPEMEHHOW TPaKTOBKE BblpaXkaeT onpeeneHHbI TUn (CocTosiHue, xapakTtep) obLiecTtsea, ero
coLManbHO-3KOHOMMUYECKYO, MOSNMMTUYECKYID W MPaBOBYD MpUPOAY, CTeneHb 3penocTu, passutocTu. MHade
roBopsi, MOA, 3TUM MOHSATMEM pasymeeTcsl obLLeCTBO, OTBevatoLee psgy BblpaboTaHHbIX MCTOPUYECKMM OMbITOM
KpuTepueB. ATo 6ornee BbiCOKas CTyneHb B Pa3BUTMU COLManbHOM OBLLHOCTM.

3a anuteTtoM "rpaxkgaHckoe", HECMOTPS Ha ero YCroBHOCTb, CTOMUT OOWMpHOe 1 Goratoe copepxaHue.
Cwmbicn AaHHOro cbeHomeHa MHOrorpaHeH n HeoaHoO3Ha4eH, TOJNKyeTCA y4eHbIMU NOo-pa3HoOMY. OﬂHaKO ACHO, 4YTO
He BcsKOoe OOLWEeCTBO, COCTOALlEEe W3 rpaxaaH, SBMASEeTCs rpaxgaHckum, nogobHO Tomy Kak He noboe
rocyaapcTBo, rae AencTsyeT npaBO, MOXHO Ha3BaTb MpaBoBbIM. Hanpumep, coBeTckoe 00LEeCTBO HUKOrga He
ObINIO M HEe MOrMOo ObITb HM NPaBOBbLIM, HW IPaXKAAHCKUM, PABHO Kak M POCCUICKOE eLle He cTano TakoBbiM. Ho
cerogHsilHan Poccust npoeo3rnacuna aTy uenb.

MoHaTue rpaxgaHckoro obwectea, 6yayym 4aBHO M3BECTHBIM, OKa3anochb TEM HE MEHEee A1 HalLen HayKu
OTHOCUTESNBHO HOBbLIM U Hepa3paboTaHHbIM. Cama 3Ta nges Becbma criabo pacnpocTpaHeHa B LUMPOKUX Maccax,
B 0OLecTBEeHHOM cCO3HaHuW. [opas3go Gonblue yTBepaunacb uaesa npaBoBOro rocygapctea. [ paxgaHckoe
00LLEeCTBO HE HALLIO YETKOro OTPaXKEHMsS1 B HOBOW POCCUNCKOM KOHCTUTYLIMK, KOTOpas Aaxe He COOEepXXUT 3TOro
TePMUHA, XOTS OTAeNbHble 3reMeHTbl rpaxgaHCkoro obwecTtBa B HEW BCe >Xe 3akpensneHbl (4acTHas
COBCTBEHHOCTb, pPbIHOYHAs 3KOHOMWKA, MpaBa 4YeroBeka, MONMMTUYECKMN nnopanusM, csoboga Ccnosa,
MHOronapTUIUHOCTb M Ap.).

MpenctaBneHns o rpaxxgaHckom obLlecTBe NPOoLn ANUTENbHYIO 3BOMOUMIO, MO3TOMY, AyMaeTcs, byaet
NoNesHbIM KpaTKWIA PeTPOCMNEKTUBHBIN B3rnsa4 Ha npobrnemy, ee 3apoXaeHue U pasBuTue, Tak Kak nogobHbIv
NCTOPUYECKUIA IKCKYPC MOXKET MOMOYb NTyYLLEMY YSACHEHMWIO TEMBI.

§ 2. UcTopunUyeckuim akCcKypc

MpouncxoxaeHne aToM Maen OTHOCUTCA K Janekomy npownomy - K "Monutuke" Apuctotens, "lMocygapcrtay”
MnaToHa, apyrum apesHerpeyveckum ydeHmam. OHa nony4dmna npogorkeHne B anoxy BospoxaeHus, B Tpygax I,
poums, T. Fo66ca, Ox. Jlokka, L.J1. MoHTeckbe, KK, Pycco, HO cam TepMmuH "rpaxgaHckoe obuiecTso” ctan
ycTonumBo ynotpebnartbca nuwb B XVIII B. [1o 3TOro Hay4yHast MbICIb MM MPaKTUYECKN HE NoSib3oBanach, Tak Kak
rocygapcTBo 1 obLecTBO paccMaTpmBanuch Kak equHoe Lernoe.

OpHako 1 B 6onee nosgHee BpeMs NMPUHUUMMAIBHOIO pasnuyms Mexagy obLecTBOM M rocygapCcTBOM He
nposoaunock. Pasgennts ux GbINo HENPOCTO, Bedb rocydapcTso - bopma opraHmsauum obuiectsa. N3 atoro,
KOHEYHO, He criegyeT, YTo ObLEeCTBEHHbIE N FOCY4apCTBEHHO-BIACTHbIE CTPYKTYPbl, MEXaHU3Mbl MOMHOCTLIO U
BO BCeX cny4dasx otoxgectensanucb. Ho yxe B. N'ymbonbaTt, WN. Kaut, [.B.®. 'erenb, K. Mapkc, ®. 3Hrensc, M.
Bebep 1 gpyrue cunocodbl HOBOM hopMaLMn pasrpaHUynBani 3Tu ABMEHUS, XOTS YETKON TEOPUN Ha 3TOT cYeT
eLe He bbino.

OuyeBMOHBIM ObINO TONMBKO XPOHOMOrMYECKOEe HECOBMafeHUe Ha3BaHHbIX KaTeropun. Ecnv rocymapctso
BO3HWKITO NPUMEPHO BCErO MULLb LWECTb ThICAYENeTMn TOMy Hasag 1 B rmobansHOM nnaHe npegcrasnset cobon
CpaBHMTENBHO Morogoe obpasoBaHue, TO OBLLECTBO HACUUTLIBAET Y)XKE CBhILLIE MONyTOpa MUIISTIMOHOB FIET, a No
nocneaHVM aHHbIM Hayku - ropas3go 6onblie. Ho B JaHHOM criyyae pedvb MAaeT O neprofe, korga obLecTso u
rocygapcTBO CyLleCcTBOBanyM BMECTE M CO3[aBaroCb BrevaTtrieHne, YTo 3TO - 0gHO M To Xe. [NoHagobunocb
Bpemsi, YTOObI TEOPETUKMN YBUAENMW pasaensiolme ux rpaHn n ydoegmnmcb B TOM, YTO OQHO €CTb YacTb pYroro.

Mo rpaxgaHckum oOOLWEeCTBOM CTanu MnoHMMaTb 0cobylo cdepy OTHOLIEHWUW, TNaBHbIM 06pas3om
WUMYLLECTBEHHBIX, PbIHOYHbIX, CEMEWHbIX, HPABCTBEHHbIX, KOTOPbIE OOSMKHbI ObIMM HaxooMTbCA B M3BECTHOW
HEe3aBMCMMOCTM OT rocygapcTea. B aToM cmeicne rpaxxgaHckoe obLLecTBO UCTOMNKOBBLIBANOCh U KakK LIMBUIBHOE,
YyacTHoe, T.e. Takoe, B KOTOPOM MOMUMO OhULMarnbHbIX UHCTUTYTOB CyLLECTBYET HE MOLKOHTPOSbHbIA UM yKNag
XWU3HM - obnacTb peanu3aumM UHTEPECOB OTAENMbHLIX WHAMBUOOB N UX OObEAWHEHWUN, B3AaNMMOOTHOLLEHWS
TOBaponpou3BoAUTENEN N NOTpeduTenen.

Peub wna o HeBMmewartenbCTBe BNactu B "rpaxgaHckue fena" INMYHOCTWU, YacTHYK XWU3Hb Nogen.
Mmenacb B Buay o000cOGneHHass couuanbHas cpega cBOOOAHOrO nNpeanpuUHMMAaTenbCTBa, MHULMATUBSI,
NPeanpUMMYMBOCTK, A€ rocygapcTBO OOIMKHO Obino BbINOMHATL NUWb PoSib "HOYHOrO cTopoxa“, "apbutpa”,
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"HagcmoTpLuka”. I'paxkgaHckoe obLLECTBO MbICIINIOCH Kak CBOErO pofa CUHOHUM Cyrybo pbIHOYHBIX OTHOLLEHWIA
n opyrmx oopm OesaATenbHOCTU, HE OTOXAECTBNAEMbIX C OhULIMANbHON BrACTbLHO.

Mo erento, rpaxagaHckoe 0bLLECTBO - 3TO NPEXae BCero cucrema noTpedHOCTeN, OCHOBaHHAs Ha YacTHOWM
COBCTBEHHOCTW, @ TaKkKe Penurusl, Cembsl, COCMOBUsl, FrOCY4apCTBEHHOE YCTPOWCTBO, MpaBo, Moparb, AOIr,
KynbTypa, obpa3oBaHuWe, 3aKOHbl W BbITEKAOLWME W3 HUX B3aWMHblE HOpUOMYEcKMe CBA3M cybbekToB. U3
€CTECTBEHHOr0, "HEKYNbTYPHOro" cocTosiHMS, nucan [erenb, "niogn AoMKHbI BCTYNUTL B rpaxgaHckoe obLecTBo,
Moo TONbKO B MocrneagHeM NpaBoOBble OTHOLUEHUSI 00MnagalT AeNCcTBUTENbHOCTLIO". Tlpn 3TOM OH nogYepkuBan,
4YTO Nofo6HOE OOLEeCTBO BO3MOXHO NULWL "B COBPEMEHHOM MUpe". VIHbIMKM cnoBamu, rpaxaaHckoe oOLecTBO
npoTMBononaranocb AUKOCTW, HEPa3BUTOCTU, HELMBUIIM3OBAHHOCTM. W nog HUM nogpasymMeBasnocb, KOHEYHO,
Knaccuyeckoe 6ypxkyasHoe obLLECTRO.

[MaBHbIM 3nemMeHTOM B y4yeHun [erens o rpaxgaHCKkoM OOLLecTBe BbICTYMaeT YesNloBEK - €ro posb,
yHKUMKM, nonoxeHne. CornacHo rereneBckMM BO33PEHUSIM, OTAENbHas NMUYHOCTb SABMSIETCA ANS camon cebs
Lenblo; ee [OeATenbHOCTb HanpaeneHa MpeXxae BCero Ha yaoBrneTBOpeHMe CoOCTBEHHBIX NOTpeBHOCTEN
(MpupoLHbIX U coumanbHbIX). B 3TOM cMbicnie oHa npeacTaBnsieT coboi HEKOEro aroMcTM4eckoro nHanemaa. B 1o
Xe BpemMsi NMUYHOCTb MOXET YOOBMNEeTBOPUTb CBOWM 3anpocbl HE WHAye, Kak Haxogscb B onpeaeneHHbIX
OTHOLLEHMAX C apyrumu nogbmn. "B rpaxkgaHckom obuiecTtse, - nucan lerenb, - kaxabln ansa cebs - uenb, Bce
apyrve anst Hero HMYTo. Ho 63 COOTHOLLIEHUSI C OPYTMMU OH HE MOXET JOCTUrHYTb BCero obbema cBoux Lenen”
<*>,

<*>[erenb I.B.®. dunocodusa npasa. M., 1990.

Mapkc B CBOMX paHHMX NPOU3BeaeHNsX JOBOSIbHO YacTO MCMOMb30Bas NOHATUE FpaXKgaHCKOro obLLecTBa,
0bo3Havyas MM opraHu3auuio CeMbW, COCIOBMWI, KNaccoB, COBCTBEHHOCTW, pacnpedeneHus, peanbHYl XWU3Hb
J'IIO,EI,GVI, nogvyepkmeaa UX UCTOPUYHECKU OGyCJ‘IOBHeHHbIIZ Xapaktep, AeTepMMHUPOBaHHOCTb 3KOHOMUYECKUMU U
apyrumn dhaktopamu.

OCHOBHOM NPUHLMN MaTepUanmncTnyeckoro noHmmanms nctopum K. Mapkc n ®. 3Hrenbc Bugenu "B Towm,
4yTOObI, WCXOOA WMEHHO W3 MaTepuanbHOrO MPOM3BOACTBA HEMOCPELCTBEHHOW KU3HW, PaACCMOTPETb
,EleVICTBVITeﬂbeIVI npouecc npoum3BoacTBa W TMOHATb CBA3a@HHYHO C [OaHHbIM cnocobom npoun3ssoactTea W
NnopoXaeHHyto MM cdopmy obLieHns - T.e. rpaxkgaHckoe obLecTBO Ha ero pasfuyHbIX CTYMEHsIX - Kak OCHOBY
BCEM MCTOpUK; 3aTemM HeobxoguMmo m300pas3nTb [AOedATenbHOCTb rpaxgaHckoro obuwectBa B cdepe
rocygapCTBEHHOMN XM3HW, a Takke OObACHUTb M3 HEro BCe pasfnuyHble TeopeTudeckme NopoXaeHUs n opmbl
CO3HaHu4, penurnto, dunocoduo, Mmoparnbs 1 T.4. U NpocneauTb NPOLECC MX BO3HUMKHOBEHUSI Ha 3TOW ocHoBe"
<*>,

<*> Mapkc K., Onrensc @., JI. Penepbax. [1TpoTMBONONOXKHOCTL MaTEPUANIUCTUYECKOTO W
ngeanucTmyeckoro BosspeHun // Hoeas nybnukauus nepeon rnaebl "Hemeukon ngeonorun”. M., 1966. C. 51.

B npegucnosum "K kputrke nonutnyeckon akoHomumn" K. Mapkc npuxoguT K BbIBOOY, YTO HAOCTPOEYHbIe
AIBMEHNS, B YaCTHOCTU "NpaBOBble OTHOLLEHMS, TaK e TOYHO, Kak 1 (POPMbl FOCYAapCTBa, He MOryT ObiTb NMOHSITHI
HM u3 camux cebsi, HN U3 Tak Ha3blBaeMoro obLero pasBuMTUsi YENOBEYECKOro Ayxa, YTo, HaobOopOT, OHU
KOPEHATCA B MaTepuarbHbIX XMU3HEHHbIX OTHOLLEHMSX, COBOKYNMHOCTb KOTOpPbIX 'erenb, No npumepy aHrmnmickmnx
n dppaHuy3sckux nucatenen XVIll Beka, HasbiBaeT "rpakgaHCckMM obLECTBOM", N YTO aHATOMMUIO rPpaXK4aHCKOro
obuiecTBa criegyeT uckatb B MOMUTUYECKON SKOHOMUKN™ <*>,

<*> Mapkc K., QHrenbc . Cou. T. 13. C. 6.

paxxgaHckoe obuiectBo, N0 MHeHUO Mapkca, oxBaTbiBaeT Bce maTtepuanbHoe obLieHve WHAMBUAOB B
pamMkax onpegeneHHon CTYNeHn pasBuTUs NPOM3BOAUTENbHbIX CUMl. 3TO "MaTepuansHoe oblieHne" BkovaeT B
cebsa BeCb CMEKTP PbIHOYHBIX OTHOLUEHMI: YacTHOE NPEeAnpPUHUMATENbCTBO, OM3HEC, KOMMEpPLMIO, NpubbInb,
KOHKYPEHLUI0, MPOU3BOACTBO M pacnpenerneHne, ABWKEHMNE KanuTanoB, 3KOHOMUYECKNE CTUMYIbl U UHTEPECHI.
Bce o10 O0OOnagaer w3BECTHOM aBTOHOMHOCTBIO, XapaKTepU3yeTCs CBOVMMW BHYTPEHHVMMMK CBSA3SIMU U
3aKOHOMEPHOCTSAMM.

Kputuyeckn aHanuavnpysi npaea 4enoBeka, K. Mapkc ykasbiBan, YTO OHW CyTb HW 4YTO MHOE, Kak npasa
urieHa rpaxgaHckoro obuwectBa. Cpean Hux K. Mapkc, kak mn [. lerenb, ocobo BbiaenseTr npaBo Ha
nHamBuayansHyo ceoboay. "lNpakTuyeckoe NpUMEHeEHWE NpaBa YernoBeka Ha cBoOOAYy €CTb NPaBO Ha YacTHYHO
cobcTBeHHOCTR". B 4em cocTtouT 310 NpaBo? - cnpawmBaeT K. Mapkc. B kayecTBe oTBeTa OH LMTUPYET CT. 16
dpaHuysckonn KoHctutyumm 1793 r.:. "lpaBoM COOGCTBEHHOCTM HA3bIBAETCA MNpPaBO KaX4oro rpaxgaHuHa
nonb3oBaTbCsA U pacnonaraTtb N0 CBOEMY YCMOTPEHMIO CBOMM MMYLLLECTBOM, CBOMMU 40X04aMu, Niogamm CBOEro
Tpyga mn csoero ycepausa". Oenaet BbiBog: "OTa wHAvBMAyanbHasi cBoboda, Kak M 3TO MOfb30BaHME ee,
obpa3syeT ocHoOBY rpaxaaHckoro obwecTtsa" (ctates "K eBpenickomy Bonpocy”, 1843 r.).

Takum 06pa3oM, BONPOC O rpaxaaHckoM obLiecTBe Gbin MCTOPUYECKN NOCTaBIEH Kak BONPOC O Hamnbornee
pasymMHOM W Lenecoobpa3HOM YCTPOMCTBE 4YenoBeyveckoro ObiTns. Pedb Wwna o HOBOM 3Tane pas3BuTUst
UMBMIIM3ALUMM, HOBOM BWUTKE OOLLECTBEHHOrO MpoLecca, KOTOpbIA LOMKEeH Obin MonyyYnTb adekBaTHoOe
oduumanbHOe Mpu3HaHue u BbipaxeHue. py 3ToM BO BCcex npedsiaraeMbiX MOAENAX M KOHUENUMSX YeTKo
OOMWHMPOBAN [MaBHbIA NEATMOTMB - COOCTBEHHOCTb M OTKa3 rocygapctBa OT MPETEH3UA Ha ponb
eJMHCTBEHHOro "opraHm3aropa n koopanHaTopa", OT CTpeMIIeHNs AepXaTb B CBOUX pyKax BCe coumarnbHble HATU
N CBA3MW.
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§ 3. CyLIJ,HOCTb U OCHOBHbIE NPUHUUNDbI rpaXxaaHCKoro ob6uwecTBa

Kak yxe oTMedanocbk, Poccus npoBo3rnacuna Lenb NOCTPOEHMS FpaXKaaHCKoro obLlecTBa M NpaBOBOro
rocygapcTtea. CnegoBaTtenbHo, MX Moka ewe HeT. OgHako oblue KOHTYpbl BO3BOAMMOIO 30aHWUSI SICHBb,
N3BECTHLI OCHOBHbIE 3r1eMeHTbI (Y3nbl, OroKW, HecylumMe KOHCTpyKuum). Ho ogHO [oeno - MpoekT, apyroe - ero
pearnbHOE BOMIOLLEHNE B U3Hb. CNOXWIcsl noka TONbKO HEKU uaeanbHbii 0bpa3 rpaxgaHckoro obuiecTea,
Tpebyowmnii  rnyboKkoro HaydyHoOro ocMmeicrieHus. K ToMmy e peanusaumsi 3ambicila OCYLLECTBAsieTCs B
TPYAHENLLNX YCNOBUSIX POCCUNCKON AENCTBUTENBHOCTH.

CyLWHOCTb rpaxgaHckoro obliecTBa COCTOUT B TOM, YTO OHO OObeAWMHSsIET U BhblpaXaeT MNpexae BCero
WHTEepecCbl rpaxaaH, WX 4YasHus, cBoboay, 3anpocbl, NOTPEeOHOCTM, a He BOMK MpaBsWMX 3NUT, BRacTw,
rocygapcTea. [lMocnegHee (rocygapcTBO) NMPM3BaHO BhICTyNaTb JNUWb Cryro obuiecTBa, €ro [OBEPEHHBIM
npegcrasutenem. Focygapcteo ans obuiectsa, a He obLLecTBO ANs rocygapcTea. B 1o e BpemMsi aHTaroHnama
MeXay HUMWN He JOITKHO ObITb.

MoxHo ykasaTb psig Hanbornee obWMX MAenh M NPUHLMMIOB, NeXalMx B OCHOBe NbOoro rpaxgaHckoro
o6LLecTBa, HE3aBUCMMO OT CNeLUdUKM TON U UHOW CTpaHbl. K HUM oTHOCATCS:

1) akoHoMUYeckasi cBoboaa, MHoroobpasne opM COBCTBEHHOCTU, PbIHOYHbLIE OTHOLLIEHUS;

2) 6e3ycnoBHOe Npu3HaHWe 1 3aLluTa ecTECTBEHHLIX NpaB YenoBeka 1 rpaxaaHuHa;

3) NerMTMMHOCTb N LEMOKPaTUYECKNIA XapaKTep BracTy;

4) paBeHCTBO BCeX Nepef 3akoHOM U NpaBOCYANEM, HafeXHas lopuanyeckas 3alMLLEeHHOCTb JIMYHOCTY;

5) npaBoBOe rocygapcTBo, OCHOBaAHHOE Ha NPUHLMINE pasaernieHns 1 B3aumMogencTBusl BracTten;

6) NONUTUYECKNA N NOEOMNOrMYECKUA NAOPANU3M, Hannume neranbHON onno3nLuK;

7) cBoboga MHEHU, croBa K nevaTun, He3aBUCUMOCTb CPeACTB MacCoBOW MHopMaLmu;

8) HeBMelIaTENbCTBO [OCYAapcTBa B YaCTHYIO >KM3Hb rpaXdaH, WX B3aWMHble 00$13aHHOCTM U
OTBETCTBEHHOCTb;

9) knaccoBbIi MUP, MAPTHEPCTBO M HALWOHanNbHOE Cornacue;

10) achbhekTMBHAsS coumnanbHas nonutuka, obecnevmsaroLlas AOCTOMHBIN YPOBEHb XXMU3HWU NIOOEN.

paxgaHckoe OOLLECTBO - He rOCYAapCTBEHHO-MOMUTUYECKasi, a rMnaBHbIM 00pa3oM 3KOHOMWUYEecKasi u
NYHas, YacTHas cdepa XKU3HeaenaTernbHOCTM Noaen, peanbHo CKNaablBaloWmMecst OTHOLLIEHUS MeXay HUMK. 3TO
cBobogHOe gemMoKpaTuyeckoe npaBoBOE LIMBUIM30BAHHOE OOLLECTBO, e HET MecTa pexuMmy NMYHOW BhnacTy,
BOIMIOHTAPUCTCKUM METOAaM MpPaBrieHWsi, KNacCOBOW HEHaBUCTW, TOTanuTapuamy, Hacunuio Hag ngbMmu, rge
yBaXKaloTCH 3akOH M Mopanb, MPUHLWNBLI TyMaHu3Ma W CnpaBegsiMBoCTM. OTO PbIHOYHOE MHOroyknagHoe
KOHKYPEHTHOEe OOLEeCTBO CO CMELUaHHOMW 3KOHOMWMKOW, OOLLEeCTBO MHULMATUBHOIO MpeanpvHMMAaTenbCTBa,
pasymHoro 6anaHca MHTEpPecoB pasnunyHbIX COLManbHbIX CNOEB.

Ponb rocygapcTtea 3aknoyaeTcs B NepBylo odepedb B TOM, YTOOblI OXpaHATb NpaBonopsaok, 6opoTtbes ¢
NPeCTYNHOCTbIO, co3AaBaTb HeOOXoanMble YCroBus Ans 6ecnpendaTCTBEHHON AeATENbHOCTN NHAMBUAYANbHbLIX U
KONMMEeKTUBHbIX COOCTBEHHUKOB, peanusauum MMuM CBOMX NpaB M CBOOOA, aKTUBHOCTU M MNpegnpuMMYUBOCTW.
["ocyaapCcTBO AOMKHO BbINOMHATL B OCHOBHOM OyHKUMK "no BegeHuto obwmx gen” (K. Mapkce). Ero 3agava - "He
MeLaTb" HopManbHOMY TEYEHUIO SKOHOMUYECKOMN KMU3HW.

paxkgaHckoe 06LWECTBO HauMHaETCs C rpaxgaHuHa 1 ero ceobogbl. Camo 3BaHWe "rpakgaHuH" B cBOE
BpeMs 3By4Yasno Kak CMHOHMM HE3aBMCUMOCTW, paBHOMpaBusA, OOCTOMHCTBA M CaMOyBadKeHWs NMYHOCTU. OHO
NMPOTUBOMOCTaBNANOCE  BCEBO3MOXHbIM ~ COCIIOBHbIM ~ YMHAM, MPUBUMErUsM,  KacTOBbIM  pasnuuusam,
BOCMPUHMMArnOCh Kak Bbl30B YrTHETEHHOMY MOJIOXKEHMIO NI0AEN, HEPaBEHCTBY M OrpaHu4eHuto B npasax. CraTyc
"nogaaHHbIX”, KPemnocTHbIX Obln YHU3UTENbHLIM WX MO KpamHEW Mepe YLIEMSIEHHbIM, HEe TOBOpsS yxe O
NnonoXxeHun pados.

B TO Xe Bpems 3BaHuWe "rpaxgaHuvH" BblpaXano 4YyBCTBO [J0rira, OTBETCTBEHHOCTW, CRyXeHue Hapoay,
obuwecTBy ("lMoaToM MoOXewb Tbl He ObiTb, HO rpaxgaHuHoM ObiTb 00sa3aH". - H.A. Hekpacos). Cneayet
pasnuyatb rpaxgaHCTBO WM TPaXAaHCTBEHHOCTb - 3TO pasHble MNoHATUs. OCODeHHO BO3BbiCMNIA TUTYN
rpaxgaHuHa Benukasa dpaHuysckas peBoroumns, naen KoTopor BOMMOTUNNCL B 3HameHuTon [Jeknapauun npas
yerioBeka 1 rpaxxgaHuHa 1789 r.

IpaxxgaHckoe o06LECTBO - OTKPbITOE, AEMOKpaTM4eckoe, aHTUTOTanuTapHoe, CcamopasBuBaloLLeecs
o0LecTBO, B KOTOPOM LIEHTPaNibHOE MECTO 3aHMMaeT YenoBeK, rpaxgaHuH, MYHOCTb. OHO HECOBMECTUMO C
OVPEKTUBHO-pacnpeaenuTenbHOW 3KOHOMMKOW, HaBA3bIBAHWEM CBEPXY MPUHYAUTENbHbIX 0Opa3uoB >KU3HU U
aesrtenbHocTn. CBo60OAHbIE MHANBUABI-COOCTBEHHUKN OOBEAMHAOTCS ANsi COBMECTHOIO YAOBIETBOPEHMS CBOMX
WHTEPECOB U CIyXeHUs1 obLemy bnary.

OpHako cobcTBeHHUKOB cerogHsa B Poccum He Gonee 25%, cnepoBaTenbHO, CpegHuii Krnacc (OCHoBa
rpaxkgaHckoro obLiecTBa) eLle He CIOXWUICS, HOPMAaNnbHOMO pbiHKA HET. [ocygapcTBO M MpaBO MO-MPEXHEMY
PErynupyoT 3HAYUTENbHYHO YacTb OOLLECTBEHHBLIX OTHOLLEHWI, 3aKPennsAT NPUHLMMBLI OpraHn3auumn obLiecTsa,
coumanbHoro ctposi. Kak otmevaetcs B nutepartype (B.E. YnpkuH), nges rpaxgaHckoro obLiectsa B CBOe BpeMsi
npu3BaHa Oblfna NoO4YEPKHYTb €ro HE3aBMCUMOCTL OT abCONMOTHOIO, NOMMLIEACKOrO rocyaapcTsea, "04epTuTb Kpyr
TaKMX OTHOLUEHMI, KyOa BnacTb HE MOXET BMelmBaTbca" <*>. VIHbIMK crioBamu, "pasgenbHoe” cylecTBOBaHME
rocygapcrea v obliecTBa HemMbICITMMO. [pyron BONpoC - KakMe B3anMMOOTHOLLEHWS OOJDKHBI ObITb MEXAY HUMMU,
KaKoB XxapaKkTep rocyaapcrsa.

<*> [1paso u nonutuka. 2000. N 8.
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VIMEHHO B 3TOM CMbICIE rpaXgaHcKoe 0bLEeCTBO NPOTUBOCTOUT NOMUTUKO-MAEONOrM4eckomy, a Tem bonee
- aBTOPUTAPHO-BIOPOKPaTUYECKOMY, OCHOBaHHOMY Ha KOMaHAHLIX MeTogax yrnpasneHus. Knioyesyto ponb B HEM
urpaeT ceMbsl Kak UCXOAHask MoAerb U OMOPHbIA MHCTUTYT COLMAarbHOrO XM3HeyCcTpoucTea. [erenb cuutan
CeMbi0 NepBbiIM Gas3nMcoM rocygapcTBa, BTOpbIM - cocrnosue. [a u Mapkc nucan, 4To "B AENCTBUTENBHOCTU
CEMbS, rpaXgaHckoe oOLLECTBO COCTaBMAT HeobXxoanMble NPeanoCcbINkK rocyaapcrea”.

§ 4. CTpykTypa rpaxaaHckoro obuecrsa

CocTaBHbIMM 3neMeHTaMu rpaxgaHckoro obuiectea aBnstoTcs: 1) NUYHOCTL; 2) cembs; 3) wkona; 4)
LiepKoBb; 5) COBCTBEHHOCTb M NpeanpUHMMAaTENLCTBO; 6) coumnanbHble rpynbl, COW, KNnacchbl; 7) YacTHas XusHb
rpaxkgaH n ee rapaHTun; 8) MHCTUTYThLI AemokpaTiu; 9) obLiecTBeHHble 06beaUHEHUS, NONUTUYECKUE NaApTUKN U
aBwkeHusi; 10) HesaBucumoe npasocyave; 11) cuctema BocnutaHusa U obpasoBaHus; 12) cBobogHble cpeacTea
MaccoBoW MHopmauun; 13) HerocyaapCTBEHHbIE COLManbHO-3KOHOMNYECKME OTHOLLIEHUS U Ap.

Cembsi, cobCTBEHHOCTb, NMMYHOCTL, CBOOGOAA, NPaBO, OYXOBHOCTb, MOPSAOK, rOCYAapPCTBEHHOCTb - TAKOBbI
KpaeyrofibHble KaMHU M BMecTe C TeM yHAaMeHTarnbHble LEHHOCTU rpaxgaHckoro obuwectBa. B aTumx
npuoputeTax peyb He WAeT O ToMm, 4TOObl BCeX MOrofioBHO UM B 00si3aTeNbHOM MNopsigke caenatb
COBCTBEHHUKAMM - MHOIME 3TOr0 NMPOCTO HE XKENakT, HO Takasi BO3MOXHOCTb AJ11 KaXK40ro AOMKHa COXpaHsiTbCS.
B aTom kopeHb Bonpoca.

CobCTBEHHOCTD BhLICTYNAET rMaBHOM NPeanochbinkon ceoboabl MMYHOCTU U Beero obuiectsa. Tam, rae HeT
yBa)KeHus1 K COOCTBEHHOCTU, TaM HET U yBaXkeHUs K NTMYHOCTU. COBCTBEHHOCTL "eCTb Hann4yHoe GbiTne ceoboabl,
OHa cama no cebe - cywectBeHHass uenb" ([erenb). Npu 3ToM BaxHO, 4YTOObI Knacc COBGCTBEHHMKOB
dopMMpoBancs He KpUMWHanbHbIMK MNYyTAMW, Kak B COBpPeEMeHHoM Poccuu, a B npouecce HopMarbHOro
LMBUITM30BAHHOMO pasBuUTUS.

PbIHOK - camoopraHu3ylolasicss CUMCTeMa, HO 3TO BOBCE HE 3Ha4uMT, 4YTO TOCYAapCTBO HE MOXEeT
yyacTBOBaTb B OTMaXMBaHUM W COBEPLUEHCTBOBAHMM 3TOro MexaHuama. OHO [JOMKHO co3gaBaTb U
ypaBHOBelMBaTb 0anaHC WMHTEpPecoB MeXay KOHKYpUPYHLMUMKU cyObekTamu  (MHOMBMAYanbHbIMUA - U
KONMMeKTUBHbIMMK). [0CYAapCcTBO - MOLLHbIA hakTop (POPMUPOBaHNS U NOAAEPKAHUS PbIHOYHOW Cpeabl.

B ycnoBumsix HblHELHEN POCCUNCKON AENCTBUTENBHOCTU, KOraa 3penble pblIHOYHbIE OTHOLLEHUS eLle TONbKO
CKknagblBatoTcs, ocrniabneHve ponu rocygapctea 6bino 6bl ownbkon. Elle B nepBoM Npe3mgeHTCKOM NocnaHum
®epepanbHomy CobpaHuto 1994 r. roBopunoch, 4to "B Aene pedopMmnpoBaHnst oOLEeCTBa HE AOIMKHO ObITb
CTUXUW... 3agaya 3akni4vaeTcss B TOM, 4YTOObl HaWTU pa3yMHOE COOTHOLUEHWE MeXAy CKOpPOCTbI pedopm U
peanbHOM couuanbHOM NnaTtoh 3a Hee, OTbiCKaTb OMNTMManbHble CMocoObl y4vacTusi rocygapctea B
3KOHOMMYECKMX npoueccax... MNpu atom 6e3 pas3BuToro rpaxgaHckoro obuiectsa rocygapCcTBeHHas BnacTb
Hens3bexHo npuobpeTaeT AECNOTUYECKUN, TOTaNUTapHbIM XapakTep. Tonbko Onarogaps rpaxgaHCKoOMy
obuiecTBy 9Ta BnacTb CTAHOBUTCS Ha CNyx0y 4enoBeky, CTAHOBUTCS 3alimTHuUen csobogpl" <*>. A B
BoicTynneHun MNpesngeHta PO B.B. MNytuHa 8 utona 2000 r. otmevanock: "KopHW MHOMMX Hawux Heygad - B
HEepas3BMTOCTM rpaxaaHCKoro obuiecTBa M B HEYMEHMM BRacTu roBOPUTb C HUM WU COTpygHu4YaTb. Bnactb Bce
Bpems 6pocaeT B KpaHOCTK - TO OHa He 3aMeyvaeT, TO Ype3MepHO onekaeT obLiecTBo" <**>,

<*> Poccuiickas raseta. 1994. 25 aHeaps.

<**> Poccuiickas raseta. 2000. 11 mions.

dopmumpoBaHme rpaxkgaHckoro obLiecTBa npegnonaraeT pasrocy4apCcTBEHNE MHOMMX CTOPOH €ro XXU3HU U
aesrtenbHocTu. Ho 9TO BOBCe He O3HayaeT, YTO OHO COBCEM He HyxgaeTcsd B rocygapcrtBeHHocTu. [lpocto
rocyaapcTBO AOIMKHO HaWTU B HEM "CBOE MeCTO", OTKa3aTbCH OT TOTarbHOIO KOHTPOSS U OTBETCTBEHHOCTU 3a
pelleHne Bcex npobrieMm, NepekniovnTb BHMMaHMe B Te cdepbl, roe OHO OEWCTBUTENbHO HEeobBXOoAMMO U rae
00583aHO YETKO BbINOMHATL CBOW M3HAYanbHble YHKUMKM (OXpaHa npaBonopsigka, 06opoHa, 3aKOHOTBOPYECTBO,
CyO0Mpoun3BOACTBO, 3aluTa NpaB rpaxaaH, BHELLHAS NONUTUKa, DIOOKET, 3KONOrsi, CBSA3b, TPAHCMOPT U T.4.).

Ha pblHKe Xe [OOormkHbl OencTBOBaTb CBOOOAHbLIE, HO 3akoHOMOCNyLIHble cObCTBEHHWMKU. B nepwog
CTaHOBIEHNS KanuTanuama amepukaHckuin npocsetutens T. ke depcoH (tpetun Mpesngent CLUA) 3ameTtun:
"llyywee npaBUTENbLCTBO TO, KOTOpPOE MeHblle npasBuT". B U3BECTHOM CMbICIEe 3TO MOXHO OTHECTM U K
rocygapcTBy MPUMEHUTENBHO K 9KOHOMUWKE, A€ OHO OOJPKHO MEHbLUEe KOMaHOoBaTb, a bonblie criegutb 3a ee
HOpMaIbHbIM Pa3BUTUEM.

OpHako "yxog" rocygapctBa M3 3KOHOMMKM He O3HavaeT MOSTHOTO MPEeKpalLleHUs BIIUSHUS Ha Hee,
CaMOYCTpPaHEeHMs OT MUCCUK FF1aBHOrO KoopAuHaTopa v apbuTtpa, bpocaHns BCero m BCS Ha Npov3BOn CyabObl.
KoHeuHo, rmaBHas maes rpakgaHckoro obuiectBa - ero OTHOCUTENbHAsi HE3aBUCUMOCTb OT rocygapcTsa, HO
UMEHHO OTHOCUTENbHAs, a He abcontoTHasA. bonee Toro, MOXeT COXpaHATBCA AaXe MOHOMOMNMSA rocygapcTaa Ha
HEKOTOPble OTpacnn X03ANCTBOBAHUSI.

"ocynapcTBO rpaxaaHCcKkomy obLLeCTBY HEOOXOAMMO, BOMPOC TONBKO B TOM - KaKoe, C KakuMu hyHKLMSIMMA.
OHO HyXHO npexae BCEero Ans co3faHusl OpraHU3auMOHHO-MPaBOBbLIX OCHOB XWM3HWU. PbLIHKOM ynpaBnsieT He
TONbKO HEBUAUMAS PyKa 9KOHOMUYECKUX CTUMYIIOB M UHTEPECOB, HO U BMOSHE OCA3aeMble BNACTHbIE CTPYKTYPHI,
MpY3BaHHbIE HAMPaBMATb 3TV MEXAHN3MbI B HY>KHOE PYCIO.

LleHTpannsoBaHHOE BO3OENCTBME COXPaHSETCS, HO HE MyTEM MpMKa3HbIX M BONEBbIX METOOOB, a 4epes
TaKMe WHCTPYMEHTbI, KaK Harmoru, fbroTbl, KpeauTbl, MOLMWUHBLI, Tapudbl, 3aKOHbl, COUMANIbHbIE WHCTUTYTHI,
nonuTnyeckas ctabunbHOCTb, BbipaboTka 0OLWMX OPUEHTUPOB N NPUOPUTETOB, NOAAeEpPKKa 6a30BbIX OTpacnemn
NPOMbILLITEHHOCTU, NPOTEKLNOHN3M.
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ocyaapcTBo He MOXET ynoaobuTbcs ponu GeccTpacTHOro "perynupoBLUvKa Ha NepekpecTke”, KOToporo
He MHTepecyeT, Kyaa noav uayT v eayT, Nyib Obl He Hapywwanu npasun AswxkeHus. OHO NpPM3BaHO KypvMpoBaTb
HaykKy, KynbTypy, obpa3oBaHue, 30paBoOXpaHeHmne, coumanbHyto cdepy, CoaencTBOBaTh OCYLLIECTBMEHWIO NpaB
Yyenoseka.

MpeBpalleHue obliecTBa B Hekoe 6e3rocygapcTBeHHOE M B 3TOM CMbicie 6ecopmeHHoe obpasoBaHue
onacHo. B Hay4yHOW nuTepaType cnpaBeanvBO oOpallaeTcsl BHYMaHWe Ha TO, YTO B COBPEMEHHbIX YCIOBUSIX
6bIno Gbl OLWNMOOYHBIM pa3BMBaTb TE3MC O MOMHOM yXoA4e rocy4apcTBa M3 3KOHOMUKM M coumanbHOn cdepsbl, O
camoperynaumu, 6nuskon k ctuxun. HeBepHO BCSkOe rocy4apCTBEHHOE perynvpoBaHue OTOXOECTBNATb C
HacaxgeHneMm OGropokpaTum, agMUHUCTPUPOBAHUS, ToTanuTapuama, WUCXoaWTb M3 hopmynbl: YeM MeHbLue
rocygapcrea, TeM fydLue.

"[a, rocynapcTtBo ObiBaeT 3110M, a NPaBO - OKOBaMW, €CMM OHW MOCTPOEHbl Ha aHTUAEMOKpaTUHECKMX
Hayanax W cnyxaT Yy3KOrpynnoBbIM, OnUrapxmyeckum wuHTepecam. Ho pencteBuTenbHO OemMokpaTuyeckue
rocyfapcTBo M MnpaBo, HauerneHHble Ha 6Gnaro 4enoseka, Bblpaxalliue W peanusylolive BOMK Hapoaa,
CNOCOOHbI NO3UTMBHO 1 3WEKTUBHO perynmpoBaTh npouecchl obwectseHHoro pa3sutua” (b.H. TonopHuH).

OcnabneHue ponu rocygapctea npu nposeaeHnn pedopM B Poccum - ogHa M3 caMbixX Cepbe3HbIX OLnboK
pedopmaTopoB, KOTOpasi TOMbKO TeNepb Ha4YMHAET NOCTENEHHO OCO3HaBaTbCA U OTYacCTU ucnpaBnsaTbes. OauH
n3 3aunHaTenen pecgopm E. Maigap npusHaeT: "To, YTO NPOMCXOANT cerdac B Hallel CTpaHe, H1Yero obLuero ¢
nubepanbHbiMM  pechopmamn He uMeeT. Mbl MOCTpoOUNM BOPOBATbIA, YPOASIUBLIA, KOPPYMMUPOBAHHbIW,
HecnpaBeanMBbIA KanuTanuam" <*>. Euwle oguMH Monogon npeobpasoBaTtenb - b. HeMuoB Ha3Ban poccunckun

Kanutanuam "GaHanTckum”, a npMBaTu3aumio - "xanssHon", "rpabutenbckon”.

<*> Hesasucumas raseta. 1998. 25 dpespans.

CymMMuMpys BCe U3MOXEHHOEe M YYNThIBas BbiCKa3aHHbIe B NMTepaType MHEHMs!, MOXHO KpaTKo onpeaenutb
rpaxkgaHckoe OOLECTBO Kak COBOKYMHOCTb  BHErOCYyJapCTBEHHbIX W BHEMONUTMYECKUX  OTHOLUEHWIA
(3KOHOMUYECKMX, CcouManbHbIX, KynbTYpHbIX, HPABCTBEHHbIX, [AYXOBHbIX, KOPMOPATUBHbLIX, CEMEWHBbIX,
penurnosHbix), obpasyromnx ocobyto cdepy cneundmnyecknx MHTEPecoB CBOBOAHbLIX MHAMBUAOB-COOCTBEHHUKOB
N nx o6begnHEHUNA.

"BHerocygapcTBeHHbIe" 1 "BHENONUTMYECKME" B JaHHOM Criyyae cnegyeTt NMOHMMAaTh HE B CMbICIE UX HEKOW
abcontoTHoM "cTepunbHOCTK", "padMHMPOBAHHOCTU", UCKNIOYaIOLWEN BCSKME MOCTOPOHHME "mpumecn”, a Kak
OTHOCUTESbHYI0 CaMOCTOATENbHOCTb, aBTOHOMHOCTb, "3aCTpaxOBaHHOCTb" OT MPOW3BOSBHOTO BMeELLATenbCTBa
rocygapcrsa, BOSMOHTAPUCTCKOrO AWKTaTa, KOHBIOHKTYPHBIX FO3YHMOB MOMUTUKW. 3TO TakMe OTHOLLEHUS,
KOTOpbl€ MOIyT CyLLEeCTBOBaTb M Pa3BMBaTbCS B M3BECTHOM HE3aBUCUMOCTW OT BNACTHBIX CTPYKTYP.

B 10 e Bpems rpaxgaHckoe obLLecTBO 1 NpaBoBOE rOCYyAapCTBO - HE OTCEYEHHbIE U HE U30NUPOBAaHHbIE
Apyr OT Agpyra yacTu, a B3aumooOyCMnOBIEHHbIE, XOTA U He OToXAeCTBnsemble cuctembl. CBA3N MeXay HUMM
XeCTKO AeTepmuHupoBaHbl. Beab rocygapctBo - dopma opraHusauum obwectBa, U yxe MNO3TOMY OHM
HepaspbIBHbI.

CraHoBneHue rpaxgaHckoro obuecTtsa B Poccum - maructpansHasa 1 AonroBpeMeHHas 3agava, pelleHue
KOTOPOWN 3aBMCUT OT MHOXEeCTBa (hakTopoB M ycroBui. [ns aToro Heobxoanmmo, 4YTodbl CHOpMMPOBanNCL Te
NPeAnoChIfKK, O KOTOPbIX FOBOPUIOCH BbilLe. HECMOTPS Ha KPU3WNCHYIO CUTYaLMIO, CITIOXUBLLYIOCS B CTpaHe, BeCb
XO[ OCYLLLECTBNSAEMbIX HblHE pechopM BedeT B KOHEYHOM CHETE K JOCTVIKEHUIO YKa3aHHOW Lienw.

§ 5. CooTHOWEHME U B3aMMOCBA3b rocyaapcTBa U npasa

VicTopuyeckn rocyaapctBo M NpaBo (Kak cucTemMa MCXogswmx OT MyOnvMyHOM BNacTM HOPM) BO3HUKAKOT
OLHOBPEMEHHO B CUITYy OQHMX W TEX Xe MPUYMH, a UMEHHO B pesynbTaTe pasnoXeHWst pogoBoro obuiecTsa u
nepexoga ero B 6onee BbICOKOE, LMBUIN30BaHHOE cocTosiHne. OQHOBPEMEHHO - HE 3HAYUT OAHOMOMEHTHO U
agekBaTtHO. Peuyb mgeT O cpaBHUTENbHO ANUTENBHOM Mepuode, B pamKax KOTOPOro reHesuc npaea W
rocygapcrea UMeeT cBou 0cobeHHocTU. Ho B nmpuHumne "pogocnoBHas" y Has3BaHHbIX SBMEHUA O4MHAKOBA, WX
TUNOJOrUs, coumarnbHbIe N THOCEONOrMYEeCKMe KOpHU COBMNadatoT.

B Hayke LUMPOKO M3BECTHO KIACCMYECKOE WM [OCTaTOMHO ODOOCHOBAHHOE MOMOXEHME O TOM, 4TO "Ha
onpeaeneHHoW, BeCbMa paHHen CTyMeHn pas3BuTusa obliectBa BO3HMKAET MNOTPEOHOCTb OXBaTUTb OOLUM
npaBuUiioM MOBTOPSIOLUMECS U330 OHSA B [EHb aKTbl MPOM3BOACTBA, pacnpederneHnss u obmMeHa NpoAYKTOB,
Nno3aboTUTbCHA O TOM, YTOObI OTAENbHBIN MHOVBWA NOAYMHUICS OOLLMM YCroBMUAM MPOU3BOACTBa U obmeHa. 310
npaBuIio, BHa4arne Bbipa)katllieecs B obblMae, CTAHOBUTCS 3aTeM 3akOHOM. BmecTe ¢ 3akOHOM BO3HMKAKOT U
opraHbl, KOTOpbIM MopyyaeTcss obecrneyvBatb €ro cobnwogeHve, - nybnvyHas BnacTtb, rocygapcteo” (.
OHrensc).

Taknum obpa3som, NpaBo BbipacTaeT U3 obblMaeB M 3KOHOMMYECKOW HeobxogumocTu. Kak sametun O.
OHrenbc, "nogy 3abbiBalOT O MPOUCXOXKOEHUM NpaBa U3 3KOHOMUYECKMX YCIMOBUIW, MOLOGHOMY TOMY KakK OHM
3a0bIIM 0 CBOEM COOCTBEHHOM MPOUCXOXOEHUM W3 XMBOTHOrO uLapcTea". [NpaBo BO3HMKIO Kak peakuus
obuwectBa Ha OOBEKTUBHYIO HEODXOOMMOCTb MMETb Gonee XXeCcTKUA M BNacTHbIA (MMNEepaTUBHEIN) perynsatop
coumanbHbIX OTHOLLIEHUNA, CHaOXEHHBIN MPUHYOUTENBHOW CUIOoN, Mbo MoparnbHble U UM MO4OOHBIE HOPMbI C 3TOW
3a4a4en yxxe He CrnpaBnsnch.

EcTtb n gpyrve Teopum, LUKOMbI, KOHUEMNUMMK, OOBACHAOLME TaK UM MHAYe NMPOUCXOXKOEHUE U CYLLHOCTb
npaeBa, - €eCTECTBEHHasl, WCTopuYecKkas, couuMoriormdeckasl, HopmartuBucTckas. beccrnopHo, 4TO Ha
bopMMpOBaHNE npaBa, MOMUMO 3KOHOMWUYECKUX MPUYUH, OKa3blBalOT CBOE BIUSHME TaKKe KyNbTypHble,
HaUMOHarbHbIE, PENUIMO3HbIE, ATHUYECKME, FEONONUTUYECKNE 1 ApYyrue dakTopsl.
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HasHayeHve rocygapcrtBa M npaBa COCTOMT B TOM, YTO OHM BbICTyNalwT CpedcTBOM YNopsifoveHust
0oOLEeCTBEHHbIX OTHOLWIEHMI, "BedeHus obwmx gen”, npu3BaHbl obecrnevvBaTtb HOpMaribHblE YCrOBUS
XN3HEOEeATENbHOCTU NIOAEN, CNYXXUTb ANs HUX cnocobom (hopMon) COBMECTHOTO YA40BNETBOPEHUSS UHTEPECOB,
COINacoBaHUss U BblpaXeHUS KOMMEKTUBHOW BONW. [OCydapcTBO M MpaBO BHOCAT B >KU3Hb OpPraHusyoLime
Hayana, rapaHTMpylT ee OT "NpocTo cry4asa un npocto npoussona” (K. Mapkc).

Ecnu rocyaapctBo BO3HMKAET M3 HEOOXOAMMOCTM nogaepaHus nopsaka, 3awmTsl "Becex npotme Bcex” (T.
[o066c), To npaBo co3daeT topuaudeckme MexaHuambl Ans 3Toro. 1o mepe Toro Kak MpaBO MOSIBNSAETCA U
rnieranuayeTcsl, OHO HauyMHaeT urpaTb JOMUHMPYHOLLYIO POSib BO BCEN CUCTEME HOPMAaTUBHOMO PEryriMpoBaHus,
onupasicb Npy 3TOM Ha ocobbIv annapaTt. C MOMEHTa CBOEro 3apOoXOeHWsi rocyaapCTBO M MPaBO SIOTMYECKM U
OHTONOrMYeCKN CBsi3aHbl Mexay cobor, 06 bEeKTMBHO HYXXAalTcs ApYr B Apyre, B3anMoOOYyCNoOBEHbI, 4ENCTBYOT
N pa3BMBalOTCs BMECTE, NO3TOMY pa3fesibHOe UX CyLLeCTBOBaHME U (PYHKLNOHMPOBAHNE HEBO3MOXHO.

Tem He MeHee rocygapcTBO M NpaBo - OTHOCUTENIbHO CaMOCTOSATENbHbIE SIBMIEHUS U UX OTOXAECTBINEHME
HeZonyCcTMMO, OUCTaHUMS Mexay HMMKM Bcerga coxpaHsietcs. Mo obpasHomy BbipaxeHuto M.A. ApxaHoBa,
"rocygapcTBO U MpaBO HU Ha MUHYTY HE OCTalTCA HaefuHe, C rnasy Ha rnas". Y KaXgoro U3 HMX CBOSI XKU3Hb,
CBOW Lienu, 3agayn, metogbl. OHM B3aMMOOENCTBYHOT, HO HE CNIMBAIOTCS, HE NOrMNoLwaoT Apyr Apyra.

H.A. BeposieB pasnuuyan gBa Tvna yyeHuin o6 OTHOLWIEHWMAX npaBa M rocygapcTsa. [lepBbid Tvn OH
HasblBan rocyapCTBEHHbIM MO3UTUBU3MOM, KOTOPLIA BUOMT B rOCY4apCTBE UCTOYHMK NpaBa (Teopust 1 npakTmka
camopepxaBusi, abconotruama). MNpoTUBONOMNOXHLIA TUN NPU3HaAeT abConMTHOCTbL NMpaBa M OTHOCUTENLHOCTb
rocygapcrea: npaBo MMeeT CBOMM WCTOYMHMKOM HE TO WM WMHOE MONOXMUTEeNbHOE TrocydapcTBo, a
TPaHCLEHAEHTHYIO Npupoay NMYHOCTU. He npaBo HyxgaeTcs B CaHKUUWM rocygapcTBa, a rocyaapcTBO AOMKHO
ObITb CaHKLMOHMPOBAHO NpPaBOM, CyAUMO NMPaBOM, NOAYUHEHO MpaBy, PaCTBOPEHO B MNpaBse.

3aech BblpaXeH, C OO4HOW CTOPOHbI, 3TAaTUCTCKUIA NoAXo4 K B3aMMOCBSI3M rocygapcTBa U npasa, KOTOpbIN
6e3pa3fenbHO rocnoacTBOBan B COBETCKOM MONMUTMKO-UAEONOrMYECKON NpakTuke, a C APYron - eCTECTBEHHO-
NpaBOBOW, KOTOPLIN OCHOBLIBAETCS Ha MPU3HAHUWM MpPaB YerioBeKa Kak U3HayanbHOW M HENPENOXHOW LIEHHOCTW.
OH TONbKO Ccenyac B3AT Ha BOOPYXEHME N 3aKoHoAAaTeNbHO 3aKpenseH B poccuickon KoHcTutyuum.

Vaoess npaBoBOro rocygapcTBa npeanonaraeT CBS3aHHOCTb BRacTU MpaBOM, 3aKkoHamMu, KOTOpble OHa
obsa3aHa yBaxatb M cobniogaTte. CornmacHo 3TOM maee MnpaBoO - He NPOCTO "ChyTHMK' rocygapcrBa MM ero
"npunoxeHne", "npugaTtok'; B  HETOTANUTApPHOM CUCTEME OHO CMOCOOHO urpaTb  CYLLECTBEHHYHO
OrpaHMYUTENbHYO Ponb. 3TO OAMH U3 dyHOAMEHTaNbHbIX NPUHLMMNOB BCSIKOFO AeMOKpaTUYeckoro obLuecTBsa,
rapaHTMs oT aBTopuTapuama u npoussorna. OgHako KOHKpeTHble POPMbl NMPOSBAEHMS 3TOro MpuUHUMNA MOryT
ObITb Pa3nMYHbIMNA.

B coBpemeHHOM nuTepaType YykasblBaeTCA Ha TpUM BO3MOXHble MOAENM BO B3aUMOOTHOLLEHUSX
rocygapcTtea u npaea: 1) TotanutapHas (rocygapcTso Bbille MpaBa M UM He CBA3aHo); 2) nubepanbHas (npaBo
Bbille rocygapcTtea); 3) nparmatudeckas (rocygapcTBO CO34aeT npasBo, HO cBA3aHo uMm). Nepeas - ans Poccun
He MOAXOAWT; BTOpas - BblpaXaeT CKopee Xernaemoe; TPeTbs, Takke Mo CBOeW cyTu nubeparnbHasi, HO OHa
Onvxe K HbIHELLHUM peanbHocTsM. MIMeHHO aTa Moaenb cerogHsi npakTuyeckn ocywiecteuma (B.H. Kyapsisues).

Hanbonee pauumoHanbHoe pelueHuMe Bonpoca MOXeT ObiTb HaMAeHO He Ha MyTsiX NPOTMBOMOCTAaBIEHMS
rocygapcTea M npaea, a Ha nyTax vMx "B3anMMOBBLIrOQHOMO COTpygHMYECTBa", UTO MPM HOPMarbHOM XO4e BeLlen
00bl4HO M npowucxoauTt. CnoBocoyveTaHns "rocyaapCTBEHHOE MpaBo" M "MpaBoOBOE rocyaapCTBO" YXKe OgHUM
CBOWM 3BYy4YaHMEM U CMbICIIOM MOO4YEPKMBAIOT HEPA3PbIBHYIO CBA3b 3TWUX SABMEHUN.

MpaBo BbICTyNaeT rocyaapCTBEHHbIM PEryniaTOPOM OOLLECTBEHHbLIX OTHOLUEHUIA - TAKOB €ro coumarbHbIN
ctatyc. C Opyron CTOpoHbl, AeATENbHOCTbL rocygapcTBa HOCUT MO NMPENMYLLECTBY NPaBoOBOM Xapakrep. [losTomy
ObinT Obl HEYMECTEH YMCTO PUTOPUYECKUIA CMIOP O TOM, YTO Ba)KHEE U Hy)XXHee - rocygapcTBO WMnn npaeo, Mbo
30eCb 3aBeAOMO HeT HUWKakom Aunemmbl. [lpegctaBnseTcs HEKOPPEKTHbIM MCXOAWTb M3 MpuHUMNa, 4TO
NMEePBUYHO M YTO BTOPUYHO UMW paccMaTtpmBaTth UX C NO3MLUIA LIenn 1 cpeacTsa.

BaxHbl N HyXHbl 06a 3TM MHCTUTYTA: OAMH - KaK OpraHmsauus Cunbl, OPYroW - kak dpopMa BbIpaXXeHUst
Bonu. B ux norvyeckon cBsi3ke OOBEKTMBHYIO LIEHHOCTb MMEET He TONbKO npaBo (0 YeM B MocrnegHee Bpems
yale BCero roBopsitT M NuWyT), HO M rocygapcTeo. bonee Toro, Ha onpeaeneHHbiX 3aTanax UMEHHO TBepaas
rocygapCTBEHHOCTb OKa3biBaeTcs Gornee Bcero Heobxoammon. He nepexuBaem nv Mbl CErofdHsi kKak pa3 Takow
nepuoa?

Mexay rocygapctBoM U NpaBoM MOTYT OblTb NPOTMBOPEYMS, KONNIN3NK, PACXOXKAEHUS (B Lensax, MeToaax,
YCTPEMIIEHMSX), UX OTHOLUEHMS HE Bcerga CknafpiBaloTcs rmagko. [oMrMo npoumx nNpuumH 310 06bsACHAETCS
TeM, YTO rocy4apcTBO U NpaBo, byayyn TECHO CBA3aHHBIMM, B TO Xe BPEMS B HEKOTOPOM poge - "aHTunogbl”, nx
nosmuumM He BO BCEM COBMagaloT. Brnactb umeeTt TeHOEHUMIO K HEOTPaHUYEHHOCTU, BbIXOAY M3-MO4 KOHTPOSS,
OHa TArOTUTCA BCSIKOW BHELUHEW 3aBUCMMOCTbIO, a MpaBoO CTPeEMUTCA "MOCTaBUTb €e Ha MecTO", BBECTU B
topuanyeckme pamku. "MpaBo CyLeCTBYET 1 pa3BMBaETCA B N3BECTHOM NPOTUBOOOPCTBE C roOCYy4apCTBOM... OHO -
MOLLHBIN aHTUTOTanuTapHein daktop” (C.C. Anekcees).

B cBoe BpeMsi KOHLeNLUMsi NPaBOBOro rocy4apCTBa KpUTUKOBArach y Hac 3a TO, YTO OHa MOgHMMarna npaso
HaJ rocygapcTeBOM, MponoBegoBana "rocnoactso”, "npumat”, "nepBeHcTBO" npaBa. Cuyutanock, Y4TO NpaBo He
MOXET Ha pPaBHbIX KOHKYpMPOBaTb C BMACTbIO, Tak KaK BbICTYNAET €€ MHCTPYMEHTOM, CPEACTBOM, OPyANEM U T.4.
OcobeHHO korga pedvb WNa O "guKTaType nponeTapuaTa”, kKoTopas npeacTtaenana cobon "Huyem He
OrPaHMYEHHYI0, HUKAKMMX 3aKOHaMU, HUKAKMMKU abCOMTHO NpaBuiiaMm He CTECHEHHY, HEMOCPEACTBEHHO Ha
cuny onupatoytocs BrnacTte” (B.W. JleHuH).

B aTux ycnoBusix npaBy He MpvAaBanocb CKOSbKO-HUOYAb CaMOCTOSITENIbHOTO 3HAYEHWs, ero BCAYECKU
NpyHWXKanu, oToaBuUranu Ha BTOPOW MnaH. B nydwem criyqyae B HeM BUAENM MOSIMTUKO-UOEOIOTUYECKYO CuUny,
OpyZAve B pykax rocrnogcTByOLLErO knacca. Ha aTon novBe yKOpeHWICsl U pacuBen NpaBOBOW HUTMMU3M.
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Jivwb B cepeaunHe 80-x IT. C BbIABWKEHMEM WAEW MPaBOBOrO rocygapcTBa M NPU3HAHWEM TaKMX €ro
MPVHLUMUMNOB, Kak BEPXOBEHCTBO 3aKOHA, YBaXKeHMeE K NpaBy, NOJOXeEHME cTano MeHsiTbesl. Ho ckopee B Teopun, a
He Ha npakTuke. B npaBe Hayanu ycmatpuBaTb He TONbKO OAWMH U3 pblMaroB MOSIMTUKKU, HO U OBLLLENPU3HAHHYIO
NCTOPUYECKYHO, COLMANbHYIO U KyNbTYPHYHO LIEHHOCTb.

Crapas ucTuHa rnacut: "Tam, rge KOH4YarTCs 3aKOHbl, Ha4YMHaeTCsa MpOouM3BOJSl, camoynpaBcTBo". JTO
XOpOLLUO MOoHMManu elle ApeBHVe pumnsHe, 3asasnsaswme: Fiat justitia, pereat mundus ("TycTb pyxHeT mup, HO
BOCTOpXXecTBYeT 3akoH"); Lex est quod populus jubet adque constituit ("3akoH - 3T0 TO, YUTO Hapoa npukasbiBaeT
n yctaHaBnueaet"); Lex horrendi carminis erat ("3akoH JormkeH ObiTb BblpaXXeH B CroBax, BHyLLAOLWMUX Tpenet” -
Tut Jlnenin); Legum servi esse debemus, ut liberi esse possimus ("Mbl 4oMmKHbI ObITb pabamu 3aKOHOB, YTOObI
ctaTb cBoboaHbIMK" - LinuepoH); Legalitas regnorum fundamentum ("3akoH - ocHoBa rocygapcrea”).

CooTHoLlEeHMEe rocydapcTBa W npaBa BKAYAeT B ceOs TpWU IMaBHbIX acnekta: eQuHCTBO, pasnunyune u
B3aMMoJencTBue.

EOWHCTBO, Kak Yy)Xe MokasaHo, BblpaXaeTcsi B UX MPOUCXOXOEHWM, TWUMOMOrM1, OeTePMUHMPOBAHHOCTU
3KOHOMWYECKMMU, KYNbTYPHBIMA M UHBIMW YCITOBUSIMM, OOLLHOCTM WCTOPUYECKOW CyAbObl; B TOM, YTO OHMU
BbICTYNalT CPEACTBAMWU COLMANbHOW PErynauum 1 ynopsagodeHus, akkymynupytoT 1 6anaHcmpyloT obwme u
NMHAMBUAYanbHblE MHTEPECHI, FapaHTMPYIOT NpaBa JIMYHOCTY.

O pOACTBEHHOCTU yKa3aHHbLIX MOHSATUI FTOBOPUT M TO, YTO OHM TPAAWLMOHHO M3y4atoTCH OAHOW HayKoW -
obuen Teopuen rocygapctea M npaBa. Begb rocygapcTtBeHHoe M MpaBOBOE pas3BUTUE - eOUHbIN Mpolecc.
[MoaTOoMy €ero MCKyCCTBEHHbIA pa3pblB HEM3DEXHO ckasancsa Obl Ha rnybuHe Hay4yHOro OCMbICNEHMS OBYX
CMNOXHEeNLW X peHOMEHOB 0BLLECTBEHHOM KN3HW.

CkasaHHOe He 03Ha4aeT, YTO BCe, CBOMCTBEHHOE rocydapcTBy, CBOMCTBEHHO W MpaBy, U Hao6opoT. OHK
OCTalTCs AOCTAaTOMHO aBTOHOMHLIMU U CaMOOBbLITHbIMU 06pa3oBaHMAMU. VIMEHHO NO3TOMY MO3HAHME CYLLHOCTM
rocygapcTea U npaa npegnonaraeT Heo6XogMMOCTb BbISIBIEHUS Kak MX 0OLWKX, Tak 1 cneumndnyeckux Yyepr.

Paanununs BbITeKaloT yxke 13 onpegeneHnin 3TuxX NOHSATURN, NX OHTOMOMMYECKOro ctatyca n obLecTBeHHOM
npupoabl. Ecnn rocygapctBo ectb ocobasi NoNUTUKO-TeppuTopmanbHas opraHusaumsi nybrnmMyHon BnacTtu, TO
npaeo - cucteMa ouLmanbHO YCTAaHOBMEHHbBIX M OXPaHSEMbIX HOPM, BbICTYNalOLUX perynsatopamMu noBeaeHust
nogen. Y HUX pasHoe couumanbHoe HasHavyeHue, pasnuyHble ponu. FocyaapcTBO ONULETBOPSIET CUMY, a NpaBo -
BOMO. OTW KaTeropum nexart B pasHblX MMOCKOCTSX, He coBnagatT Mo ¢)opMe, CTPYKType, 3neMeHTHOMY
COCTaBy, COAEPXaHUIO.

BsaMmogencTeme rocygapctBa U npaBa BblpaXaeTCd B MHOroobpasHoOM BAUSHUMM UX APYr Ha Apyra.
BospgelictBne rocygapctBa Ha npaBO COCTOUT Mpexae BCEro B TOM, YTO OHO ero co3gaeT, W3MeEHseT,
COBEPLLEHCTBYET, OXpaHAET OT HapyLUeHURN, NpeTBopsieT B XM3Hb. "lMpaBo dhopmupyeTcs npu HenpemMeHHOM
y4yacTum rocygapcrtea, OHO €CTb HEeNnoCpeaCTBEHHbIM NPOOYKT, pe3ynbTaT rocygapcTBeHHON aestenbHocTn" (H.
HeHoBckn).

PasymeeTtcs, nepBonpuyMHbl MNpaBa nexaT He B roCydapcTBe KaK TakoBOM, a B coumanbHOW
HeobxoamMMoCTN, OOLWEeCTBEHHbIX MNOTpebHOoCTsX. Ho nocne Toro kak 3TM NOTpeOHOCTM OCO3HatTCA
rocygapcTBoM, OHO MEPEBOOMT MX Ha A3blK 3aKOHOB, HOPUAMYECKMX HOPM, T.e. CO3[aeT, ydpexpaeT npaso.
[MpaBOTBOPYECTBO - MUCKIOYUTENBHAA npeporatnea rocygapctsa. [pn aToM umeeTcs B BUAY Kak ayTEHTUYHOE
(aBTOpPCKOE) NPABOTBOPYECTBO, TaK U AererMpoBaHHoe.

ocypapcTBo NMbO camo ycTaHaBNMBaET NPaBOBbIE HOPMbI, MO0 CaHKUMOHUPYET yxe aencteytowme. OHo
MOXET Takke AenerMpoBaTb BO3MOXHOCTb MPUHMMATb OTAENbHbIE PUANYECcKNe akTbl 0BLLECTBEHHBIM Y UHBIM
HerocyaapCTBEHHbIM OpraHusauusam, npugaBaTtb CUNY 3akoHa CygebHbIM U aAMUHUCTPATMBHBIM NpeLedeHTaMm,
HOPMaTUBHbLIM JOrOBOpPaM M COrnalleHnsM.

OTO 3HauuT, 4YTO Mpouecc (OpMUPOBaHMSA MpaBa MOXET MOTU KakK CBEpPXY BHU3, TaKk U CHU3Y BBEpX,
BblpacTtasi M3 HapOAHbIX KOPHEN, OOblyaeB, Tpaguuwui, WHAOMBMAYaNbHOW CaMOPErynsiuMn, WU rocygapcrBy
OCTaeTCs NUWb COrNacuTbCa C 3TUM, 3aKpenuTb CHOXMBLUMECHA MpaBuna B 3akoHax. CroBom, BnacTb He
SIBNSAETCA €AUHCTBEHHON NPaBOTBOPSLLEN CUITON. B M3BECTHOM CMbICe NpaBoO Co34aeTcs BCEM OOLLIECTBOM.

Ho B KOHEYHOM cyeTe MpPaBO WUCXOAMT BCE Xe OT rocydapcrBa Kak oduumanbHOro npegcraBuTens
obuwectBa. Tak 4yTto 6e3 ero Begoma WnM BOMPEKU ero Bosle "cBOe" MpaBO HMKTO co3daBaTb He MOXeT. B
MPOTUBHOM CIydae Henb3s FOBOPUTb O CyBEpPEHHOCTM Bnactu. Pasymeetcs, ecnv nog npaBoM Hapsigy C
IOPUANYECKMMU HOPMaMM TaKKe NMOHMMaTb €CTECTBEHHBIE U HEOTUYYXXAAEMblE MpaBa YerioBeKa, TO UCTOYHUKOM
€ro, KOHEYHO, OYLET y>Ke He TONbKO roCyaapcTBO.

OpaHako 1 NpUpPOXAEHHbBIE, ECTECTBEHHBbIE MpaBa NMYHOCTU rOCy4apcTBO 00S3aHO Npu3HaBaTh, yBaXaTb,
3awmwaTe, cnocobcTBoBaTh MX oOcywlecTBrneHuto (cMm. cT. 2 KoHctutyuum Poccum). NpaBoBoe rocygapcTtBo
NMOTOMY W Ha3blBAa€TCA MNPaBOBbIM, YTO OHO [AEWCTBYET Ha OCHOBE M B COOTBETCTBMM C 3TMMM MpaBaMw.
lMpaBooxpaHuTenbHas u npaBoobecneynTernbHas ero MUCCUS HeoCcnoprMma.

He meHee cywlecTBeHHO M MHOroobpasHo obpaTHoe BnMsHWE MpaBa Ha rocyaapcteo. lMpaBo npexae
BCEro reranuayet M KOHCTUTYMPYeT rOCydapCTBEHHYI AeATenbHOCTb, onpegensdetr ee obwue rpaHuupl
(Mpegenbl), [O03BOMEHHOCTb WM  HEOO03BOMEHHOCTb, OOecneyYnMBaeT KOHTPOMb Hag  NEerMTUMHOCTLIO
(3aKOHHOCTBI0) 3TON OEATENBHOCTU, €€ COOTBETCTBME MEXAYHAPOAHbLIM CTaHOapTaM.

C nomowblo npaBa 3akpennsiTca BHYTPEHHAA opraHu3aums rocygapctea, ero dgopma, CTpPyKTypa,
annapat (MexaHu3m) yrnpaBreHusl, CTaTyC U KOMMETEHLMSA PasfMYHbIX OPraHOB M AOIMKHOCTHBIX WL, MPUHLMN
pasgeneHus Briactel, OgopMIATCA Heobxogumble WHCTMTYThl. [OcymapcTBO co3gaeT npaBo M Ans
pernaMeHTaumMm coOGCTBEHHOW AeATENBHOCTN.

MocpencTBoM npaBa OCYLLECTBAOTCA 3afaduv U pyHKUUM rocygapcTBa, NPOBOOUTCHA €ro BHYTPEHHSAS U
BHELIHAS MOMWUTUKA, 3aKoHOOATENbHO OMNpenenseTcsa M 3akpennseTrcs OOLLEeCTBEHHbIA CTPOW, MOMoXeHne
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nnyHocTh B obuiectBe. COBCTBEHHO, BCSI OCHOBHAsi rocyapcTBeHHas "paboTa” gormkHa npoTekaTtb U NpoTekaeT
B MPaBOBOM peXnmMe, B topuandeckux popmax, npoieaypax.

Takum obpa3om, Mexay rocyadapcTBOM W MpPaBOM CYLECTBYIOT CITOXHbIE W MHOTOCTOPOHHMWE
OnanekTnyeckMe B3aMMOCBSI3M W B3aMMOMPOHUKHOBEHUSA, KOTOpble HeEOOXOOMMO Yy4YMTbiBaTb Kak Mpu
TEOPETUYECKOM OCMbICIIEHUM [OaHHbIX WHCTUTYTOB, Tak M B peanbHOM Mpolecce MpPoBOAUMBLIX B CTpaHe
JeMoKpaTMyeckmx npeobpa3oBaHWi, B TOM YKCNe B rocygapcTBEHHO-NpaBoBon cdepe. bes Takoro yyeTa Bpsa
N MOXHO MNOCTpouTb B Poccuy MOMHOLEHHOE rpagaHckoe obuiecTBo, obecneynTb B HEM CTabUNbHOCTb,
NopsiAoK, 3aKOHHOCTb.

Becbma coBpemMeHHO 3By4aT cerogHs crnosa pycckoro cdounocoda N.A. NnbuHa: "Onst Toro 4tobbl npaso u
rocygapcTBo AENCTBUTENBHO BCTYNWUN Ha MyTb OOHOBIEHWUSI U BO3POXKAEHWUSI, HEOOXOAMMO BEPHO OCO3HATb MX
npupoay, uUx LUernb, UX OCHOBY W 3aTeM caenatb OCO3HaAHHOE NpeaMEeTOM BOSMIM WU KU3HEHHOro OEeNCTBUS...
OOuHaKOBO BaXXHO NOHUMAaHWE Kak UX 300POBbS, TaK U HeAYroB".

§ 6. O npuHuune "He 3anpeLyeHHOEe 3aKOHOM A03BONEHOo"

B rpaxpgaHckom obliectBe OeNCTBYET W3BECTHLIN B MWPOBOM MpakTuke obuienpaBoBon nunbepanbHo-
OeMoKpaTUyecknin NPUHLMN "He 3anpeLLeHHoe 3aKoHOM A03BorieHo". OH KacaeTcsa npexae Bcero omsnyeckmx u
IOPUANYECKMX NNL, KaK CYyObEeKTOB PbIHOYHOWM, XO3SNCTBEHHOM, rPaXaaHCKO-NPaBoBON OeATENbHOCTM U HU B KOEM
crlyyae He pacnpoCTpPaHsIeTCs Ha roCyAapCTBEHHbIE BACTHbIE CTPYKTYPbl, AOSMKHOCTHbIX fWL, KOTOpble
06s3aHbl NpuaepxmMBaTbCcsa Apyroro npasuna: "MoXHO TOMbKO TO, YTO MPSIMO paspeLleHo 3akoHoM". Ons HuX
npaBo AOMKHO ObITb CBOEro poAa "CTon-curHanom" - Aanblue Henb3s, 3aKoH He NO3BOSSET.

MpUHUMN BO3HUK B CBOE BpeMs Kak oTpakeHue OOBLeKTMBHLIX NoTpebHocTeln nocnedeonansHOro pbiHka,
OypHOro passutusi ToBapoobopoTa, YacTHOrO NpeanpUHMMAaTENbCTBa, TOProBMW, KOHKYPEHLMMW, YTBEPXOEHUS
noen ceoboapl, AemMoKpaTuKn, NpaB venoBeka. Bce 31O COCTaBNANO eauHbIA NPOLIECC CMEHbI CTapoln, KOCHOM
CUCTEMbl HOBOW, Gonee OUHAMWYHOW W MPOrPECCMBHOM, MOMYYUNO 3akpernneHne B nepBblX OypKyasHbiX
KOHCTUTYUMNAX, apyrmnx NONMUTUKO-OpNONYECKUX OOKyMEeHTax, ObIno HanpaBrieHo npoTme YKEeCTKUX
abCconTUCTCKMX NOPSOKOB.

Monogan OypXyasusi cTpemunacb K coumanbHOMY W AYyXOBHOMY PacKpenoLleHuto, co3gaHuto Gonee
A(PPHEKTUBHBLIX IKOHOMUYECKUX CTUMYIIOB U MEXAHW3MOB, TBEPAOMY HOPUOANYECKOMY paBeHCTBY (hakTnyeckoro
paBEHCTBA HE CYLLECTBYET), OTKa3dy OT BCSKUX COCMOBHbIX rpagauui U npuBuUmierni, yweMnsowmx MYHOCTb.
370 ObINO OAHMM M3 ee [MaBHbIX JIO3YHroB B nepuof npuxoga Bnactu. Poxpganack HoBasi anoxa - anoxa
rocnoacTea 3akoHa NpubaBOYHOM CTOMMOCTWU KaK MOCTOSIHHOM MPY>XMHbI OAENOBOW aKTUMBHOCTU FOAEN, CMEHbI
MOTUBALMM NX NOBEAEHUS. BbipakeHNEM 3TUX NCTOPUYECKMX TEHAEHLMIA U ABUNCS paccMaTpmBaeMbIin NPUHLAM.
OnpaegbliBancs n3BecTHbI adopu3M: HEY4OBETBOPEHHOCTD - LLUMOPLI Nporpecca.

®paHuysckaa [eknapauus npae 4venoBeka M rpaxgaHuHa 1789 r. nposoarnacuna: "OcyliecTBrneHme
€CTECTBEHHbIX MpaB YenoBeka OrpaHMYEHO MWL TEMWU rpaHMLaMu, KOTopble obecrneumBaloT ApYrMMm 4YreHam
obuiecTBa nonb3oBaHMe 3TUMK e npaBamn” (CT. 4). "3akoH Bnpaee 3anpeLwaTb NUWb AesAHWs, BpegHble O1is
obuwiectBa. Bce, 4TO He 3anpelyeHo 3aKOHOM, TO A03BOJSIEHO, W HUKTO HE MOXET ObiTb MPUHYXXZ4Aaem genatb To,
4yTO He npegnucaHo 3akoHom" (cT. 5). lMosgHee B KoHctutyumm O®paHumm 1791 1. COOTBETCTBEHHO
nocTynupoBanocsk: "Bce, YTO 3aKOHOM He 3anpeLLeHo, He MOXeT ObITb NpecekaemMo”.

OTn ngen pasgensanu MHOrvMe BblgaroLwmecss MblCUTenu npoLusioro. "lMpaxagaHe nonb3yrTcs Tem bonbLuen
cBobopon, yeM Gonblue Oen 3akoHbl OCTaBNAT Ha MX YyCMOTpeHne. OHKM LIeNeHeroT, ecrniv He AenarT HUYero
0e3 npsamoro npegnucaHusa 3akoHa" (T. M066c¢); "Ceoboaa ecTb NpaBo AenaTb BCE TO, YTO 3aKOH He 3anpelaeT”
(LL.J1. MoHTeckbe). "lMo3BonieHo, a NoToOMy M He MpeanucbiBaeTcs BCE TO, YTO He CTecHseT csoboay Apyrmx
nogen" (Cerenb). B aToM e KOHTekcTe BbickasbiBarcd m Mapkc: "CBoboga - aTo npaBo genaTtb BCe TO U
3aHuMMaTbLCA BCeM TeM, YTo He BpeguT gpyromy". B Poccum JleB TorncTton Takke cuyutan, 4to "Onga rpaxaaH
npaBo 4BNSIeTCS paspelleHMeM [fenaTb BCe, 4YTO He 3anpewleHo". [Haxe EkatepuHa |l nog snusHuem
€BpOMNEeNCKUX NpocBeTuTenen mapekna: "Huyero He Hago 3anpellaTb 3aKOHaAMK, KPOME TOro, UTO MOXET ObITb
BPEOHO KaXKOOMY XMBYLLIEMY UM BCeMy obLiecTtsy".

Cmbicn Bcex 9TMX TpeboBaHMIA U BbiCKasbliBaHWA COCTOSIT B TOM, YTOObl M36aBUTLCA OT CTECHSIHOLLNX
KpenocTHMYeckux nyT, obecneunts cBOGOAHBIM UHAMBNAAM-COOCTBEHHMKaM HeOOXoanMbI npocTop Ansa bonee
aKTMBHOW U MONE3HON AeATENbHOCTH, Pa3BA3aTb UX UHMLMATUBY, NPEeanpUMMYNBOCTb, CTUMYNNPOBATL PasBnUTME
HOBbIX OTHOLLUEHUA. IMEHHO Anst TOro, 4YToObl Noan He "ueneHenun", 4tobbl OHM He ObiNM CBA3aHbI MO pyKaMm 1
HOram pasfnunyHbIMUK 3anpeTaMmn N OrpaHNYEHUSIMU, UM OO0JKHA OblTb NpeaocTaBieHa BO3MOXHOCTb AeNCTBOBaTb
camocTodATenbHO. B aToOM crnyvae He ocTaeTcsa nouBbl ANs ynpeka: "Ecnn Tbl TakoW YMHbIW, TO MOYEMY Takow
6eaHbIN?"

MogobGHbIM Mogxo4 paccmaTpuBarncs kKak HeobOxoouMMas NMpeanochbifika ycrnexa, Kak LWaHC Ans Kakgoro
peanu3oBaTb cebs, CBOM 3HaHWs, cnocobHoCTM, AoBUTLCA BCero camoMy neranbHblM nyTem. B aTtom cyTb
MHAMBUAYanbHON cBOOOAbLI, MAEN PABHbIX BO3MOXHOCTEW, paBHbIX CTAPTOBbLIX YCNOBWMNW. [anblie Bce pellatoT
NNYHbIE KayecTBa, MHMUMaTMBa. byab 3akoHOMOCHyLIEH, MAaTU UCMPaBHO HAmMorM - M MOCTyMam Kak 3Haellb
(3saBogm cobcTBEHHOE [Oeno, TOpryW, Npou3BO4M, M3BMnekanm npubbinib, AOXOA4 WM T.4.), cobniogas npu 3ToMm
obLenpuHATbIE HOPpMbI NMoBeAeHus. [locneaHee - HEMPEMEHHOE YCMNOBUE peanusauumn yka3aHHOro MpuHUMNa,
nbo B NpOTUBHOM criyyae OyayT paspyLuaTbCs HPaBCTBEHHbIE Y MPABOBLIE OCHOBbLI OOLLIECTBA.

OTO M eCTb PbIHOYHbIA MPUHLMMN, B KOTOPOM 3arioOXeH MOLLHbIA MMNynbCc nporpecca. BracTtb, 3akoH
OOIMKHbI MWL o4vepymBaTb oOLME rpaHuubl, CTOATb Ha CTpaXe Mopsigka, YCTaHaBnMBaTb YECTHbIE U
obsa3artenbHble Ans BCex NpaBuna urpbl. 3a npegenamm e pasyMHOro NpaBoOBOro 3anpeTa YenoBek cBOOOAEH U
He3aBMCMM, B TOM 4ucrne (a BO3MOXHO, U npexae Bcero) u ot Bnactu. OH MOXET No CBOEMY YCMOTPEHUIO
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pacnopsiaTbCs CBOel COBCTBEHHOCTbLIO, MpaBaMu, OMbITOM, TanaHTOM, YeCTHO HaXWUTbIM kanutanom. Emy He
HY>KHO OJ151 3TOrO Kakoro-to ocoboro paspelueHus. B cywHoctu, 3To npobnema B3anMOOTHOLLEHWIA rocyaapcTBa
N NIMYHOCTU, KOTOpasi BO BCE BpeEMEHa NpeAcTaBnsinia cobon NnpeamMeT NpUcTanbHOr0 BHUMaHWUSA Hay4YHOW MbICIU
N coumarnbHOM NPaKTUKN.

Ponb rocygapctea 3gecbk He B TOM, YTobObl KOMaHAOBaTb, Kyda MOBOpadMBaTth Pyrib, C KAKOM CKOPOCTbIO
exaTb, YTO BE3TM M T.4., @ B TOM, YTOObl pacCTaBUTb OOPOXHbIE 3HAKW W HAMpPaBWUTb ABWXKEHME MO HY>KHOW
Jopore, cneautb 3a TeM, YToObl Ha 3ToW gopore Obin NopsAoK, YTobbl BCe cOoGnofanu npasuna OBMKEHUS,
nabbl He CTONKHYTbCS. B ocTanbHOM y4acTHWKM pelicoB CBOOOAHLI, OHM CaMy NPOKIaAbiBaloT CBOW MapLUpyTh,
caMu ONPeLEnsIoT UX LIeNN U KOHEYHbIE MYHKTHI.

MpuHUMN [03BOMEHMS - 3TO CTaBka Ha JoBepue U 4OOPOCOBECTHOCTb CaMMUX CYOBEKTOB OOLLECTBEHHbIX
OTHOLLUEHWI, HA T€ MEeXaHWU3Mbl U CTUMYIbl, KOTOPblE OMNpenensoT ux nosegeHne (MOTUBbLI, LENW, MHTEPECHI).
Ewe K.A. TenbBeuun 3ametun: "Ecnun cusnyecknini Mup NOAYMHEH 3aKOHY OBWXEHWUS, TO MUP OYXOBHbIA He
MeHee NMOA4YMHEH 3aKOHY MHTepeca. Ha 3emne MHTepec eCcTb BCECUIbHLIN BOMLWEDHNK, U3MEHSIIOLUIA Ha rnasax
BCEX CYLLECTB B4 Bcsikoro npeameta’. He meHee 0bpasHO Bbipas3wuscs OOUH M3 BbiAAKLMUXCA COBPEMEHHbIX
YYeHbIX-9KOHOMUCTOB, HoBeneBckuii naypeat B.B. JleoHTbeB: "OkoHOMMKA - 3TO LUXYHA, B Napyca KOTopon ayet
BETEP MHTEPECOB, a Pyrfb HAaXOAUTCH B pyKax rocyaapcraea”.

MpuHUMN "He 3anpeLleHHoe 3aKOHOM 403BOMEHO" C CaMOro Hayana He Bnucancs, Aa v He Mor BnNucaTbCsl B
COBETCKY0 afMMHUCTPATMBHO-KOMaHZAHYI CMCTEMY, NO3TOMY NMBO 3amanyumearcs, Mo NpsiMo oTBeprarncs Kak
Henpuemnembli ONs KeCTKO YNnpaBnsieMoro, "AWCUMINIIMHUPOBaAHHOIMO", a ToYHee, 3aperyriMpoBaHHOrO W
3aopraHn3oBaHHoro obuwectea. OH Oblnm HECOBMECTUM C CaMUM TOTaNUTApPHbIM MbIWMEHMEM, BCEOOLLUM
KOHTPONEeM rocygapcTBa Hag BCeW OOLLECTBEHHOW M NUYHOW KU3Hbo niogein. O6 3TOM npuHUUNE BCMOMHUMIN
NWLWb B pasrap nepecTpolku, Bo BTopon nonosuHe 80-x rr. Ha nepBbix nopax OH Bbi3Ban HebbiBanyo andgoputo,
ObIN C NMMKOBAHMEM NOAXBaYeH cpefcTBaMy mMaccoBon MHdopmaumun. ObLecTBeHHOe MHeHMe 6e30roBopoYvHO
noggepkano ero, yBMaeB B HEM BO3MOXHOCTb JarnbHENLLEro paclmpeHms cBoboabl MHAMBUAA, packpenoweHus
FNINYHOCTN.

Ho 3aTem HenomepHble CTpacTM M BOCTOPri Mo MOBOAY HOBOrO AeBu3a MOyTUXIW, CMeHunucb Gonee
TPE3BbIM K HEMY OTHOLLEHMEM, OCTPOW KPUTUKOW, MOCKOSMbKY OH Oblnl BOCMPUHAT onpeaeneHHbIMU cybbekTamm
Kak CBOEro pofa npurrnalleHme K BCEO03BOMIEHHOCTM - "Tenepb BCE MOXHO". BO MHOrMMx nioasx NpOCHYNocCb
xyauwee. Kak 6b1 BcnomHunu VisaHa KapamasoBa: bora HeT 1 Bce [03BOMNEHO.

#cHo, YTO NpMHUMN "He 3anpeLleHHOe 3aKOHOM [03BOSIEHO" B MOMHOM Mepe OCYLLECTBUM fLLb B 3perioM
rpaxkgaHckom obuiecTse, KakoBbiM Poccusi noka He aBnsieTcs. MoaTomy K BbIABUHYTOW naee Henb3st NOAXoauTb
Kak K "3agade gHa", Tpebyowen gpopcupoBaHHoM peanm3aumn. Ho HET OCHOBaHMIM M NSl €€ OryfibHOro Wnu
KOHBIOHKTYPHOIO OTpuLaHus, Mbo 3TO B OYepeqHOW pa3 CBMAETENbCTBOBANO Obl NUWb O HAalwem BEYHOM
Makcumanusme - nnbo Bce, MMbo HuYero.

V3gepkkM peanusaumn ykasaHHOro npuHUMna nposiBUMMCH MaBHbIM 06pasoM B NOMUTUMKO-MOpPanNbsHON U
XUTENCKO-ObITOBOM cdpepax. B XO3AMCTBEHHLIX X€, SKOHOMUYECKMX OTHOLUEHUSIX OH Tak M He yTBepauncs. A
WMEHHO 3TO BbINO BaxkHO. Ero B3sinn Ha BOOPY>XEHWE COBCEM He Te, Ha KOro OH npexae Bcero Obin paccuntaH.
MM, B 4acTHOCTW, HE MPEMUHYMN BOCNOMb30BaTbCA BCEBO3MOXHbIE KPUMUHASbHbIE 3NIEMEHTbI.

PbiHka ewe He 6bino. MNMosiBuNuChL NuUWb NepBble 3aKOHbl O KoonepaTtuBax, WHAUBMAYaNbHOW TPYAOBOW
OEeaTenbHOCTN, CEMENHOM Mnoapsge, a MPUMEHUTENBHO K NPeanpuaTvaM - O Xo3pacyeTe, CaMOOKYNnaemocTy,
camomHaHcMpoBaHnM, Oonbluen camocTosaTenbHOCTM U T.4. Bo Bcex aTux aktax u Obina 3anoxeHa vaesi
NpaBOBOro perynMpoBaHnsi, OCHOBAHHOIO Ha NPUHLMNE "403BONEHHOCTN".

Tak, B 3akoHe "O6 nHgmBmnayanbHOW TpyaoBon gesatensHocTh" oT 19 Hosibps 1986 r. nocne nepevncnenunst
B COOTBETCTBYIOLLIMX pasgenax AOBOMbHO pa3HOOOpasHbIX BWAOB TakoW OEATENbHOCTM YKasbiBarnocCb, YTO
"OonyckalTca U gpyrme Bugbl KyCTapHO-PEMECIEHHbIX MPOMbBICIIOB, €CNM 3aHATUE UMW He 3arnpeLleHo
3akoHogaTtenbctBoM Cows3a CCP u corwsHbix pecnybnuk". AHamormyHasd pacLimpuTenbHO-403BONMTENbHAs
dopmyna npuUMeHsiiacb M OTHOCUTENBbHO OKa3aHUSA pPasnuyHbIX ycnyr B cdepe ObIToBOro o6CnyxuBaHuA
HaceneHus.

WTtak, pa3 He Bo3bpaHseTcs - 3HauuT, gonyckaeTcsa. B pesynbtaTte yxe yepes rog 7 MIH. COBETCKMX
rpaxgaH crtanm koonepatopamu, ewe 1 MIH. 3aHANMCb WHAMBWAYaNbHOW TPYyAOBOW AeATenbHOCTbI. Bbino
fierann3oBaHo 4YacTHOE NPeAnpUHUMATENbCTBO. HO ele A0 3TOro MHOrMe KycTapu-OAMHOYKU BbILLIM Ha PbIHOK
SIBOYHBIM nopsigkoM. VHuumaTtuey yxe TpygHo 6bIno coepatb, 3arnylwmTb, NOBEPHYTh BCMATh.

Ho gBwXeHMe K pbIHKY, SKOHOMUYECKOW cBODOAE COMPOBOXAANOChb MACCOBLIMU 3110ynoTpedneHnsamu.
3bIbKMe 3akoHoAaTeNbHbIE Dapbepbl MOMannch, YCTaHOBIIEHHbIE NpaBuia v ycroBusi He cobnganmcb. Thicaun
KOOMepaTMBOB BO3HUKNM MPSAMO Ha MNPeanpuATUsX, Kak MNpaBuno, 3a CYeT WX CpeacTs, obopynoBaHus,
noMeLLeHniA, nepepacnpenenssi 3Ha4MTenbHy0 YacTb NpubbINKM B CBOK nonb3y. B opbuty Takon geatensHocTv
oKasanucb BTSHYTbIMW camu pykoBoguTenu. Vigess cBoGOOHOW 3KOHOMUMKWM SIBHO nepepacTtana B CBOGOAHbIN
KpUMUHan.

Motom npuvwnu "guMknum  pbiHOK", "4epHblh GusHec", "nepBoHa4varibHOE HakomnreHue KanuTtana',
npuesaTtusaums. lNMossunucb nepeble "HOBbIE pycckue", a 3aTeM onurapxu, CKONOTUBLLME 33 KOPOTKUMA CPOK "u3
BO34yxa" OFPOMHbIE COCTOSIHWSA. "TeHeBas 3KOHOMMKA" BbIlLia M3 TEHU U cTana cebs oTMmbiBaTb. OrpoMHble
Kanutanel yxogunu 3a pybex. locygapcTtBo Tepneno yobiTku, ocrabnsanock, Tepsno HUTK ynpaenenus. buna B
rmasa Haxpanuctasi BCELO03BONEHHOCTb, 6e3Haka3aHHOCTb, MOrOHSA 3a HaxusoW. Bce 31O B Kakon-TO mepe
npogormkaeTca M cenyac. Ho mkuHH Obin BbinyweH m3 OyTbikM, M 3arHatb ero obpaTHO Tenepb yxe
HEBO3MOXHO.

OAHMM 13 CyLLEeCTBEHHBIX U3bSHOB pacCMaTpMBAEMOro NpMHLUMNA 0Ka3anochb TO, YTO Y Hac Lernble nnacThbl
00LEeCTBEHHBLIX OTHOLUEHMI BOOOLLE HOPUONYECKN HE YPEryNMPOBaHbl, XOTs OOBEKTMBHO B 3TOM Hyxaatotcs. B
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3aKOHO4ATENbLCTBE UMEKTCA MHOrouYUcrieHHble npobenbl ("BakyyMbl”, "Huwn", "nyctotsl"). MNpaBga, HeMano wu
nepeHacbILEHHON pernamMeHTaumm, KoTopasa Takke NpUYMHSEeT Bpes, HO rMaBHOe - 3TO BCE e NpobenbHOCTb U
OTCTaBaHWe npasoTBopYecTBa. B ero "yepHole gbIpbl" yCTPEeMSOTCA, Kak NpaBuno, pasHoro pofa HyBOPULLIN.

MHorve 13 HMx pasboratenu He NOTOMY, YTO HapyLlanu 3akoHbl, @ MOTOMY, YTO 3aKOHOB NPOCTO He Obiso.
A Begb cybbekTaM BaXHO 3HaTb, YTO KOHKPETHO 3anpelieHo, uMbo BCce ocTanbHOe COrfmacHO MpUHLMMY
pa3pelueHo. "benble nNsATHa" B npaBe, OpUAMYEcKas HerpaMoTHOCTb M HEOCBEAOMITEHHOCTb OOonbLUMHCTBA
HaceneHuss ycyrybnawoT npobrnemy. OueHb 4acToO BO3HMKAOT CUTyauuu, Korga ngu  He  MoryT
COPUEHTUPOBATLCS, Kak BECTU cebsl, MOCKOINbKY HET HM NPSMOro 3anpeTa, H1 NPSMOro paspeLueHus. Mony4yaetcs
- MOXHO BCe, YTO He 3anpeLleHo 3aKOHOM, a 3aKOHa MPOCTO HET, OH eLle Ha 3TOT CriyyYait He NPUHAT.

B uenom xe paccmatpuBaeMasi akcMoMa, NpaBUIbHO NMOHATas!, HUYEro NMopoYHOro B cebe He CoOepPXuT,
OHa pasdyMHa, KOHCTPYKTUBHA, Npu3HaHa BCEMWU AEMOKpaTUYEeCKUMN CTpaHaMu, rae BOCNPUHUMAETCS Kak HevTo
ecTecTBeHHOe, He noanexaiwiee obcyxaeHuto. OHa BblpaxaeT nNpe3ymnuuio NPaBOMEPHOCTN MOBEeAEHUS
nHauBmaa.

MoaToMy pyraTb OaHHbIA NPUHLUMN KaK TakoBon abcypaHo, NogobHO TOMY Kak HauBHO MEHSITb Ha 3epkarno
unu, ckaxem, OpaHWTb OEMOKpaTWi, [MacHOCTb, MHOrOMapTUMHOCTb, MaprnaMmeHTapu3m, csobogy croBa,
pa3ferneHne Bnacten, opyrme MHCTUTYTbl TONbKO NMOTOMY, YTO Mbl HE Hay4YuUnMcb MMM Nonb3oBaTbes. MNpobnema
CoCTOsANa B TOM, YTO OCHOBHas Macca HaceneHusi He Gbina nNpuyveHa K CaMoCTOATENBHOCTY.

B HoBOM [MpaxxgaHCKOM KodeKce paccMaTpuBaeMblid NPUHLMM XOTA Y HE NOMy4un NpsiMoro U 04HO3Ha4YHOro
3akpenneHus ("oTAenbHOW CTPOKOW"), TeEM He MeHee OpraHM4Yecku BblTEKaeT U3 Hero kKak M3 akta PbIHOYHOro
xapaktepa (cT. cT. 1, 49, 209 n gp.). B yactHocTK, B CT. 49 ycTaHaBNUBAETCS, YTO KOMMEPYECKME OpraHm3aLmm
"MOryT MMeTb rpaXgaHCKMe npaBa U HECTU rpaxpaHckue o6s3aHHOCTW, HeobxoauMble Ansi OCYLLECTBIEHUS
nobbIX BMOOB OEATENMbHOCTW, He 3anpelueHHbIX 3akoHoM". MHas nosvuusi He cooTBeTcTBOBana Obl cyTu
YacTHonpeanpPUHUMATENBCKUX OTHOLLIEHWN.

AHanornyHble BO3MOXHOCTU OTKpbiBaeT deaepanbHbii 3akoH "O rocygapCTBEHHOW MOAAEPXKKE Manoro
npeanpuHumatensctea B Poccunckon ®egepaumn” ot 14 mioHa 1995 r. <*>, lNMNoctaHosneHue lNMpaBuTenscTea
P® "O pononHuTenbHbIX Mepax Mo CTUMYSIMPOBAHWUIO OENOBOM aKTMBHOCTU W MPUBNEYEHUIO MHBECTULMA B
3KOHOMUKY" OT 19 pekabps 1997 r., ApyrMe HOpPMaTUBHbIE MpaBOBble akTbl nocrnegHux net. Boobue,
npeanpuHUMaTenbCTBO AOMKHO HOCUTb He paspeLunTenbHbIi, a rnaBHbiM 0Bpa3om 3asBUTENbHbLIV XapakTep,
YTO MOSIHOCTBIO COOTBETCTBYET paccmaTpvBaeMoMy npuHumny. M6o dopmyna "aenctesyin Tonbko B npegenax
paspeLleHHOro" hakTMyeckn nperpaxaaeT nyTb MHULMATUBE, AENOBOW aKTUBHOCTU, TBOPYECKUM NMOUCKaM.

<*> C3 P®. 1995. N 25. Cr. 2343.

MprBeaeHHbIe NoNoXeHnss 6asnpyoTCa Ha KOHCTUTYLUMOHHOW HopMe (CT. 34 KoHcTutyumn P®), rnacsawen,
yTo "Kaxablh MMeeT MnpaBo Ha cBOOOOQHOE WCMOMb30BaHME CBOMX CMOCOOHOCTEM M uMMyllecTBa [Ansi
npeanpuHUMaTenbCKON N MHOM He 3anpeLLeHHON 3aKOHOM SKOHOMWYECKOM OesTenbHOCTU", a Takke CT. 45, B
KoTopoi npoBo3rnaiwaetcs: "Kaxgbid BnpaBe 3awuwiatb CBoM npaBa M cBobogbl Bcemu cnocobamu, HE
SAMPELWEHHBIMA BAKOHOM" (BblaeneHo Hamu. - H.M.).

CB0OoaHbIE 4O3BONEHUSA COPUEHTMPOBAHbLI HA JOBPOCOBECTHBIX M MO3UTUBHO HACTPOEHHBIX rpaXdaH, a He
Ha KPUMUWHanNbHbIE 3rIEMEHTLI. 3roynoTpebneHns ykasaHHbIM NPUHLMMIOM BO3MOXHbI, HO OHM BO3MOXHbI Be3ae,
N TONbKO Ha 3TOM OCHOBaHWUWM ero oTpuuaTb Henb3d. [pobnema 3aknovaeTcsi B TOM, 4TOObI CUCTEMATUYECKN U
HaCTOMYMBO MOBbLILATL NPABOCO3HAHNE M MPABOBYIO KYNbTYpy BCEX YNIEHOB 0O6LLECTBA.

MHTepecHoe HabnogeHne BbiCcKasan W3BECTHbIN amepukaHckuin nonutonor [. Canmc. oopsa 06
YCIOBMSX 1 BO3MOXHOCTSX MHBECTULIMIA B Pa3fnMYHbIX CTPaHax, OH 3a4arcs BOMPOCOM: MOYeMy OECSATKN KPYMHbIX
npegnpusatun CLUA yctpemunucek B kommyHuctnyeckni Kutan? N oteetun: "B Kutae n Poccum B Lenom cxoxue
3KOHOMMYECKNE OrpaHMYEHNst AEATENbHOCTU MHOCTPaHUEB. Ho ecTb ogHa npuHUMnuanbHasa pasHuua. B Kntae
BCE, YTO HEe 3anpeLleHo, paspeLleHo”.

OO6beKkTMBHOE NMPOTUBOPEYME 3aKMOYaeTCss B TOM, YTO, C OQHOW CTOPOHbI, paccmartpuBaemas dopmyna
nopoxxgaeT HeraTMBHblE MOCMEACTBUS, BbI3blBAeT PE3Kyl KPUTWKY M HenpusaTue 6GonbluMHCTBa nogen, a ¢
apyron - 6e3 Hee HEBO3MOXEH HOPMaribHbIN, LIMBUMM30BaHHbIN PbIHOK, CBOOOAA 9KOHOMUYECKON AeATENBHOCTY,
KOHKYpEHUUS, wHMuuaTtmMBa, npegnpuHMMaTtensctBo. Kak ObiTb? CoOOTBETCTBYET N 3TOT MPUHLMN TOMY
MarncTpanbHOMy MNyTW, Ha KOTopbin BCcTynuna Poccusi? He Obino ny nsHavanbHOW "pOKOBOW OLIMOKOW" ero
BBegeHne? Bo3amoxeH nu oTka3 oT Hero? lNpeacrtaBnseTcd, YTO €Cnv Halla CTpaHa BO3HaMepuracb CTpOuTb
PbIHOYHbIE OTHOLLEHUS, rPaX4aHCKoe OBLLECTBO, NPABOBOE rOCYAapCTBO, TO MOMHbIA OTXOA OT 3TOro NpuHLMNA
HEBO3MOXEH, MOO ANs pblHKA HyXHa OMpeferieHHas couuanbHasd cpefa, rMaBHbIM KOMMOHEHTOM KOTOPOW
ABMNSAETCA 9koHOMMUYeckasa cesoboaa.

OTOT npuHUMN - HeoGXOAMMOE YCMOBUE MOMb30BaHWS JIMYHOCTBIO MPUHAANEXALUMN e OCHOBHbLIMU
npaBsamu. Bo Bceoblien peknapauum npaB 4denoseka, npuHaton OOH B 1948 r., roBoputcs, 4TO Npu
OCYLLIECTBINEHMM CBOMX NpaB M CcBOOOA KaXAbli YErOBEK MOXET MOABEpPraTbCsl TOMbKO TaKMM OrpaHUYEHUsIM,
KOTOpbl€ YCTAHOBIIEHbI 3aKOHOM MCKITHUUTENBHO B LIENsxX obecnevyeHnst 4OMKHOIo NPU3HaHUSA 1 yBaXKEHWs NMpaB
OPYrX N yOOBMNETBOPEHUsI CcnpaBeanimBbiXx TpeboBaHUn Mopanu, 06LeCTBEHHOro nopsigka u 6narococTosHNs B
JemoKpaTnyeckom obuiecTse (4. 2 CT. 29) <*>,

<*> Poccuiickas raseta. 1998. 10 gekabps.

B ocrtanbHomM 4enoBek cBobodeH, M 3TO OOHO M3 00A3aTENbHbIX yCﬂOBI/IIZ rpaxnaHcKoro obuecTBa,
npaBoBOro rocygapcrsea, MHOF0yKJ'Iaﬂ,HOIZ KOHKypeHTHOIZ OKOHOMUKN, CTPOUTESIbCTBO KOTOPbLIX HA4YaTO B Poccun.
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3agaya cocToMT B TOM, YTOObI MakCcMManbHO pa3BA3aTb UHULMATUBY CYOBbEKTOB PbIHOYHLIX OTHOLUEHWMIA U B TO
)Xe BPeMsI HanpaBUTb X AeATeNbHOCTb B HAAEXHOEe NPaBOBOE PyCro.

Poccust nepexxmBaeT CMOXHbIA NepexonHbii NEPUOA U el NPUXOAUTCA peLlaTb HEMPOCTYH CouManbHY
OUNEMMY: 4YTO MPEANnOYTUTENbHEE - XXECTKMM KOHTPOIlb, 3anpeTbl M OrpaHUYeHus Unu paneko maywasi u
HeynpaBnsieMasl pa3peLleHHOCTb, "cBoOogHOe nNnaBanue”. MepBylo KPaHOCTbL Mbl YXKe UCTbITann, NoCneacTBust
M3BeCTHbl. Tenepb BaXHO He BracTb BO BTOpyl. OTKpbITb BCE LWMO3bl - 3HAYUT MOABEPrHYTLCA
HernpeackasyeMoOMy PUCKY, KOTOpbIA yxXe [aeT o cebe 3HaTb; 3akpbiTb MX - CHOBA MOPOAUTL 3aCTOWMHLIE
WNHEPLNOHHbIE NPOLIECCHI.

CyuwiecTByeT yrposa kak CTMXWM, CaMOTeka, Bbixoga 3a npedenbl pa3yMHOW [OCTAaTOYMHOCTM, TaK W
BO3BpaTa K COCTOSIHMIO Oe3blHMumatMBHOM anatum u 6espasnuums. KpaliHoOCTM [OMKHbI B KaKOW-TO TOYKe
CcX0guTbCH, B3aMmopencTBoBaTb. [1peacTouT TpyaHbIA MOUCK "30M0TOW cepeauHbl”, KOTOpYH M MblTaeTcs
YCTaHOBUTb HOBOE rpaKgaHCKOe 3aKOHOA4aTenbCTBO. [lanblue CBOE CIOBO CKaXKeT npakTuka. [MnaBHoe - He
co3gaBaTb cuTyaumm "Oera B Melwkax": 6exartb paspeluaeTcsl, Ho 6exaTtb TpygHO. PbIHOYHbIE CTUMYIbI JOMKHbI
paboTaTb.

Mpu3HaHue npuHUMNa "He 3anpelleHHOe 3aKOHOM [J03BOJIEHO" 3aKOHOMEPHO U Heu3beXXHO, KOIb CKOpO
Poccus B3sina kypc Ha nepexod K pblHKYy, npegnonaralweMy YacTHoe npeanpuHUMAaTENbCTBO, NUYHYIO
WHULMATMBY, NPEANPUMMYMBOCTb, CBODOAHYIO AEeATENbHOCTb MHOMBUAOB-COOCTBEHHMKOB. Bonee Toro, ot4yactu
OH YK€ UCMorb3yeTcsl B HOBOM CEKTOpPE SKOHOMUKWU - MENKOM M cpegHem GusHece, KOMMepLMKU, NHBECTULIMSX,
6aHkoBckoM aene. B cTpaHe ceyac cBbiwe 20 MNH. MHAMBMAYanNbHbIX NpeanpuHMmaTtenem.

B TO Xe Bpemsi MepeHOC YKa3aHHOro MpUHUMNA Ha POCCUMICKME YCIOBUSI HE MOXET OblTb 4MCTO
MexaHu4yecknm, 6e3 yyeTa cneumgmkn oTeHECTBEHHONO MEHTaNMUTeTa, HauuoHarnbHbIX Tpaguumnini. OcobeHHo 3To
KacaeTcsl OOLeCTBEHHO-MONMUTUYECKOA U MopanbHOM cdep, MEXITUYHOCTHBLIX, YENTOBEYECKUX OTHOLLEHWN,
)KM3HEHHOrO yKnaaa.

B Poccun mnsgaBHa nepBOCTEMEHHYD poOfib B HAPOAHOW KM3HW Urpann He CTONbKO 3aKOHbl, CKOMbKO
HPaBCTBEHHbIE, OYXOBHbIE, PEMIMO3HbIE U MHble LIEHHOCTU W PerynsaTopbl, TakMe, Kak COBeCTb, YeCTb, A0S,
nopsigoYHOCTb, MPaXkaaHCKoe YyBCTBO, OKa3blBaBLUME W OKasbiBatoLLe MOLLHOEe onpeaenstollee BO3AENCTBME Ha
noseaeHve nogen. Bce 310 cocTtaBnsieT TO, UTO HEPEOKO Ha3biBaKOT "pycckor AyLllon”, B KOTOPYK He Bcerga
MOTyT BNucaTtbCs 3anafjHble MOAenu 1 3TanoHbl 6bITUA, HaNpuMep "aMmepukaHckas medra”.

CeBoboaHbIN  yenoBek B cBobogHOM obLiecTBe BnpaBe npeanpuHMMaTtb nobble OencTBusi, He
npoTuBopeYaLLme 3akoHy u mopanu. PopMUpPYIOLMECS PbIHOYHbIE OTHOLUEHUS OOBEKTMBHO TpebykoT CMeHbl
CTapoun MCUXONOMMN - MCUXONOMMN CKOBAHHOCTW, HEPEeLUMTENbHOCTU, BbDKMOAHUSA, KOCHOCTW, CTpaxa, PYTWUHbI.
PyratenbctBa 1M NpoOKNATMS MO NOBOAY HOBOMO MPUHUMNA ManonpoayKTMBHbI U HUKAKOW MOMb3bl B KOHEYHOM
cYyeTe He MPUHECYT, KaK U HArMIM3M MO OTHOLLEHMIO K AeMOKpaTum BooobLLe.

BxoxaeHne B pblHOYHbIE OTHOLLUEHMSI - HE SKOHOMMYECKMM "ONMUKpUr', a CroXHblA, ANUTENbHLIN U BO
MHOrom 60one3HeHHbIN npouecc. PbIHOK Bonen-HeBonen 3actaBnseT CyOobeKkToB NPosBAATL MHULMATUBY, UCKaTb
NPUNOXeHNe CBOWM CMOCOBOHOCTAM, CTapaHusiM, HaKIOHHOCTSM, U MPaBO He TOMbKO He AOMKHO MelwaTb, HO
BCAYECKM coaencTBoBaTb 3ToMy. [paxgaHckoe o6LecTBO, MpaBOBOE [OCYAapCTBO HECOBMECTUMbI C
OVPEKTMBHO-pacnpenenmTeribHoM 3KOHOMMUKOW, KOMaHOHO-OtpokpaTnyecknm npasrieHnemM. COOTBETCTBEHHO U
NpaBoOBOE PeryrimpoBaHMe OOSMKHO MEHATb CBOM XapaKTep, CBOM Lenu, 3agadn, QyHKUuKn - 6biTb 6onee rmbkmm,
nnbepanbHbIM.

Mpu3biB "He 3anpeLleHHoe J03BOMEHO" MPU ero BblABMXEHUN BbiN1 paccynTaH Ha nNpeogorieHMe cuHapoma
"nepxaTb M He nywartb", pasBepTbiBaHWE aKTMBHOCTW, OENOBUTOCTM, Ha BbIXO4 M3 MHOrOSIETHEro 3acTos
coumanbHON 3SHeprun, 34opoBoe 4decTontodbue, cTmmynbl, MHTepecbl. OH 6bin MpoBO3rnalleH B NPOTUBOBEC
HerrnacHoMy MpaBuiy: MOXHO TOSIbKO TO, YTO MPSIMO paspeLUeHO; WM 3anpeLleHo BCe, YTO He paspeLueHo.
BaxHo ObIO nepenomMuTb 3anpeTuTernbHblE M NMEepPecTpaxoBOYHble TeHAeHumn. Begb 3a MHorve rogbl moam
MPVBBIKIN XNUTb MO KOMaH4aM CBEPXY UIN MO MHCTPYKUMSAM, pacnmcbiBaBLLMM Bce "oT cux go cmx". TpeboBanoch
pa3byanTb 37O "COHHOE LLapCcTBO", M36aBUTBLCA OT CoLManbHON NeTapruu.

Vpeonoro-napTunHoe, TOTanuTapHoOe MpaBfneHve, ONUTENbHOE BpPEeMst FOCMNOACTBOBAaBLUEE B Hallew
CTpaHe N OCHOBOW KOTOPOro Obifo HE TOMbKO €AMHOMbICIINE, HO U eQuHOodenCcTBMNe, chopMmpoBano y nogen
TakMe KOMMIEKCbl U CTEPEOTUNbI, Kak CTpax, B0A3Hb OTBETCTBEHHOCTW, MAacCMBHOCTb, anatus, KOH(OpPMMU3M,
YrO4HMYECTBO, O€30yMHOE NCMONMHUTENBLCTBO, YMHOoNounTaHue. CpabatbiBan pednekc "kak Obl 4ero He BbILOo".

Bce aT10 rmyboko yKopeHunock B 06LLLECTBEHHOM CO3HaHUN 1 AN MHOMMX CTaro XXM3HEHHOW dunocodmen.

OHa, B 4aCTHOCTU, NPOSABIIANACL B PACXOXMX CEHTEHUMsIX Tuna: "Mosi XxaTa c kpat", "MeHs1 3To He kacaeTcsa", "q
YyeroBek ManeHbkuin", "HayanbCTBY BUAHee", "MHNLMaTMBa Hakasyema", "He BbICOBbIBanCH", "3Han CBOW LLIECTOK",
"He Oepu Ha cebsi nuwHero". MNpuyem nNogobHasd MCMxonorusa oTpaxana HacTPOeHUs! Kak "KynbTMKOB", Tak U
"BMHTMKOB", "ynpaBnswowmx” n "ynpaensembix". Cpegu nocrnegHux AOMMHMpOBana no3vums: "He BO3HMKan",
"cuan 1 xam, 3a Hac AymMalroT BoXan".

CraHpapTM3npoBaHHOE, OAHOMEPHOE NOBEAEHNE YKOPEHSNOCh rogaMn U ECATUNETUAMU - NOCTynam He
Tak, KaK nyylle, pasymHee, LiernecoobpasHee, nonesHee, a kak BENUT MHCTPYKUMSA UM HadanbcTBo. LieHnnnch
nocnywaHue, 6e3ponoTHOCTb, @ HE UHMLMATMBA U NPeanpuMMYnBOCTb. B nepapxmyeckux oTHOLIEHUSIX, Aa U B
MOBCEOHEBHOW XN3HU KyNbTMBMPOBAracb MbICb, COrMACHO KOTOPOW BaXHO "He ObITb, a CribiTb" unn "He ObITb, a
kasatbcsa". Bce nogroHanock nog obLwmn paHxup, yCpeaHanocs.

LleHunucb 6e3gymMmHOe UCMONMHUMTENBCTBO, pasfnnyHble NPOsIBIEHUs "ycepaust He no pasymy", peBHOCTHOE
WCMNOMHEHNE KOMaH[ CBEPXY, AaXe eCnu 3TU KoMaHAbl HenpaBomepHbI. [NpruaepXxuBanuck Npasuna: roBopu, YTo
HaJo, UMM MOMYK, He paccyxaaKn, a UCNONHARN; ocTarnbHOe - He TBOero yma Aeno. Hacaxganack ctanuMHucTckas
ncuxonorus "BMHTUKOB" 1 "KONECKKOB", KOTOpbIE JOIMKHbI NULLb BOBPEMS cpabaTtkiBaTb, KpYyTUTLCS, HO He Bornee
TOro.
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MoHATHO, YTO MpWHUMN "He 3anpelleHHoe [03BOoMNeHO" ahdEKTMBEH, KaK YyXe roBOpurocCh, Mullb Mpu
HanuUuMM TBEPAOro HPaBCTBEHHOro dyHAAMeHTa, YCTOMYMBBLIX TpaguLUMiA 3aKOHOMOCNYLUAaHUA, KyrnbTypsbl,
BHYTPEHHEN rOTOBHOCTU K caMoorpaHmMyeHunto. Beero aToro y Hac siBHO He xBaTaeT. Tem Gonee 4to mexay "ga" m
"HeT", "MOXHO" N "Henb3a" eCTb MHOro OTTEHKOB. [paHuubl 3TU, Kak NpaBuro, HeYeTKW, YCIOBHbI, pPa3MblTbl.
MosTtomMy ykasaHHyto cpopMyny, Ha Haw B3rnsg, cnegoano Obl (MPUMEHWUTENBHO K HALIUM  YCIOBWSIM)
OOMOMHUTL: "paspeLleHo BCe, YTO He 3anpeLleHo 3akoHOM W He mnopuuaeTcs mopanbio”, nabbl He co3gaBaTb
cuUTyaumm, Korga Bce MOXHO, BKMOYas TO, Yero Hemb3as.

B TO Xe BpeMsi 0GBHEKTUBHOCTU pagu CriedyeT 3aMeTUTb, YTO CCbIIKM Ha HU3KYI0 Moparb, UCMOPYEHHbIE
HpaBbl, ObITOBYIO pacnyLEeHHOCTb - He4OCTaTOMHOE OCHOBaHME AONs OTkasa OT MpaBura "MOXHO, ecrnvn He
3anpewyeHo”. Bo MHorux cTtpaHax 3anaga C mMopanbio ToXe Aeno 0OCTOUT HEBaKHO, U "y HUX" CylecTBylOT
MPEeCTYNHOCTb, HApPYLUEHMS NpaB YenoBeka, 3roynotpebnerHmns ceobogor, HopMamu OBLLEXNTUSE U T.M., OQHAKO
yKa3aHHbIA MPUHUUN TaMm OENCTBYET U NPUHOCUT CBOM Nnoabl. HO AencTByeT npexae Bcero B 3KOHOMUYECKON,
npeanpuHUMaTenbCKON, PbIHOYHON cpefe. Tam O HeM He CNopsT, @ MPOCTO PYKOBOACTBYIOTCA UM, HE Bedasi, UTo
Takoe, ckaxeM, "Meno4dHasi oneka", "BOXaeHne Ha nosogke", BMeLlaTeNnbCTBO BNAacTM B YacTHbIE Aena rpaxaaH.

KoHeuHo, B Knaccu4eckux gemMoKpaTusix NogoOHbIN cnocob coumanbHOro B3aMMOLENCTBUS He Obin, Kak y
Hac, B OOMH MpeKkpacHbl OeHb BBedeH "CBepxy", a CKnagbiBancs Ha MNpPOTSHKEHMU CTONeTun no mMepe
opMnpoBaHUS CBODOAHLIX PbIHOYHbLIX OTHOLUEHWIA, OpraHMYecku BMMeTasicb B OpyrMe nNporpeccuBHbIe
nHCTUTYTbl. Co3gaBanacb COOTBETCTBYOLW A MHpacTpykTypa. OObIMHO 4EeTKO ouvepuMBanncb Nuwb obuime
rpaHuLbl MpPaBOBOr0O M HEMPaBOBOro, yCTaHaBMMBANUCb OCHOBOMOMaralowme OpUeHTUMpbl U TpeboBaHus,
obsizaTenbHble Ans Bcex rpaxgaH, MHbIMKU CroBamu - "paMoydHble ycrnoBust”.

B octanbHOM e gaBancs LWMPOKUA NPOCTOP ANS CaMOCTOATENbHbIX MOCTYMKOB U pPeLleHnin MHOMBUOOB-
COBGCTBEHHUKOB, CYOBLEKTOB pblHKA, KOTOpble MOIMM B paMKax YyKasaHHbIX pasyMHbIX U Heobxoaumbix
OrpaHNYeHnn AencTBoBaTb NO CBOEMY YCMOTPEHMto. [pn 3TOM cam NpuHUMN Takon cBobogbl HE NMEN N He Mor
UMETb HMYero obuiero co BCEOO3BOMEHHOCTbIO, WIHOPUPOBAHMEM OOLLEMPUHATBIX HOPM  MOBEOEHUS.
CamocToATeENbHOCTL, NPEANPUMMUYMBOCTD U ANCUUNIINHA BNOSIHE COBMECTUMBI.

AmepukaHckue topucTtbl B. Jlangkeuct n P. PoseHdenba, BbicTynas ewe B 1989 r. B Hawemn npecce,
HaCTOMYMBO nogYepkMBann, 4YTO "rnaBHbIN NPUHUMN 3akoHogaTenbcTtBa CLUA - paspelueHo Bce, 4TO He
3anpeLleHo 3akoHoM. C 3TOM TOYKM 3pEHUss y Hac MpaBO OEeNCTBUTENBbHO CRYXWUT MHTepecam CBOOOLHOro
npeanpuHMMaTensCcTBa, gaeT busHecMeHam NPocTop Ans AenoBbIX NpegnpusaTuin” <*>.

<*> W3Bectua. 1989. 13 anpens.

Mbl ¢ TPpyooM OCO3HaeM 3Ty UCTWHY, TOMbKO Tenepb NOCTENEeHHO HauyMHaeM 3aknagbliBaTb ee B HoBelilee
3aKoHOAATeNbCTBO, B YAaCTHOCTU rpaxaaHckoe. Ho B LenoM OHO HOCUT noka 4Tto "wnarbayMHbIn" xapaktep.
Mexay Tem B OCHOBE MpaBOBOrO pErynupoBaHMs B Nepuod nepexoda K PblHKY [AOMKHbI NexaTb He
UMnepaTUBHO-OrpPaHNYNTENbHbIE  MeTodbl, a [faBHblIM 00pa3oM  yBeoOMMUTErNbHble, OMCMNO3UTUBHLIE,
[ossonuTenbHble. XXenaTtenbHo co3fgaTtb PeXuMm Hambornbluero 6raronpusiTcTBOBaHMA 4S9 YecTHoro GusHeca.

He 3psa roeopaT: "Ecnun Henb3s 3anpeTnTb, Nydlle paspeLumTs”.
§ 7. MNoHATME u CYyLHOCTbL NPaBOBOro rocyaapcrsBa

O6LLEeCTBEHHbIM CO3HaHMEM MPaBOBOE roCy4apCTBO BOCNPUHMMAETCA Kak Takol TUM rocygapcTea, BnacTb
KOTOPOro OCHOBaHa Ha npase, UM OrpaHU4MBaeTCs M Yepes3 Hero peanusyetcs. Ho Takoe npegcraeneHne, XoTs
W BepHOe MO CyTW, HEOOCTAaTOMHO ANs adeKBaTHOrO MOHMMAaHWS (EeHOMEeHa npaBOBOrO rOCyAapcCTBa,
npeacTaBnsoLero cobon CrnoXHy, MHOTOaKTOPHY0 CUCTEMY.

B ngee npaBoBoro rocygapctea MOXHO BblAENUTb ABa MMaBHbIX acrnekTa:

1) ceoboay YenoBseka, Hambonee nonHoe obecneyeHne ero Npas;

2) orpaHuyeHne NpaBoOM rocyAapCTBEHHOW BacTu.

B dunocogckom cmbicne ceBoboga MOXET ObITb onpedenieHa Kak cnocoOHOCTb YerioBeka AencTBoBaTb B
COOTBETCTBMM CO CBOMMW MHTEpecaMu, ONupasicb Ha No3HaHne o6bekTUBHOM HeobxoammocTu. B npaBoBom
rocygapcTBe B OTHOLLUEHUWM 4YerioBEKa CO3[4alTCA YCMNOBUA ONS ero topugudeckon cBobogbl, peanuayeTcs
MEXaHU3M MpPaBOBOr0 CTUMYIMPOBAHWS, B OCHOBE KOTOPOro JIEXUT MpUHUMN "He 3anpeLjeHHOe 3aKOHOM
[03BONneHo".

YenoBek Kak aBTOHOMHbI CyOBbeKT cBoOOAEH pacnopsKaTbCa CBOMMY CMOCOBHOCTAMM, COGCTBEHHOCTLIO,
umyLiectsoM. [NpaBo Xe, ABNSASACL POpMON U Mepon cBOOOAbI, AOMKHO MakCUManbHO Pas3fABUHYTb rpaHuubI
OrPaHMYEHUN FIMYHOCTM MpEeXae BCEro B 3KOHOMUKE, cepe BHEOPEHMS Hay4YHO-TEXHWYECKOro nporpecca B
npomnssoacTso M T.n. [lymaetcs, He crnydaHO cerogHa B Poccuu NpuHAT uenbii nNakeT MNpUOpUTETHBLIX
3KOHOMMYECKUX 3aKOHOB, MOCBSILLEHHbIX COOCTBEHHOCTM, 3eMrle, HaroroBoM cuUCTeMe, MpuBaTM3aumm
rocy0apCTBEHHbIX NPEAnpUSATUA N T.4., KOTopble hrKcupytoT MHoroobpasne opm cobCTBEHHOCTM, OTKPbIBAOT
NpOCTOP ANS MHULMATUBLI NI0AEN, Aal0T BO3MOXHOCTb MOYYBCTBOBATL CE0S XO3AUHOM XKU3HMW.

Hanbonee kpynHble W 3HauYumble OMOKM MpaBa-CTUMyna B OTHOWEHMUM §MYHOCTU (cBOGOAa,
CODOCTBEHHOCTb, PaBEHCTBO M T.4.) BonfowakwTca B ¢opmMyne "mpaBa 4ernoBeka", KOTOpble SBNANTCA
dyHOaMEHTanNbHbIMM B TOM MfiaHe, 4TO Mpu3BaHbl obecrneyvvBaTb MNEPBUYHbIE MPEONOCLINTKU LOCTOMHOIO
CYLLIECTBOBAHMS U fieXXaT B OCHOBE KOHKPETHBIX MHOroo0pasHbIX CyObeKTUBHbBIX MpaB JIMYHOCTW.

lMpaBa yenoseka kak rmaBHOE 3BEHO MPABOBOrO pexuMma CTUMYNUMPOBAHUA ANS UHAUBMAA €CTb UCTOYHUK
NOCTOAHHOIrO BOCNPOW3BOACTBA €ro0 MHULMATUBLI, NPeanpuUMUYMBOCTUA, WUHCTPYMEHT pPasBUTUS PadKaaHCKOro
obuwectea. B coBpemMeHHbIn nepuog npobnembl MNpaB  4YeroBeka BbIXOOAAT Ha  MeXOyHapOLHbIN,
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MEXroCy4apCTBEHHLIN YPOBEHb, YTO MOATBEPXKAAET MPaAaBOMEPHOCTL WX NpuoputeTa Hag npobnemamu
rocygapcrea, cBMOeTenbCTBYET 00 ux obLieHaumnoHanbHoM xapaktepe. OHM BCE NMPOYHEE CTAHOBSTCS TOYKOM
OoTCcYeTa B HaLMOHaIbHLIX NMPaBOBbIX CUCTEMAX, MPaBOBOM pPeEryfiMpoBaHuu.

MpaBa 4YenoBeka u NPaBOBOE rOCY4apPCTBO, HECOMHEHHO, XapaKTepu3yoTcst 0OLLMMM 3aKOHOMEPHOCTAMM
BO3HWKHOBEHUST U (PYHKLIMOHMPOBAHUS, MOO cyllecTBoBaTb M 3P(EKTUBHO AENCTBOBATL OHWM MOTYT TOMbLKO B
opHon "ceaske". Oba beHoMeHa MMEIOT B CBOEN OCHOBE MpaBo, XOTsl POJfib MOCNefHEero Ans HUX NpakTUYecKu
NpsiMO MPOTUBOMOSIOXHA, HO OAHOBPEMEHHO W BHYTPEHHE efuHa. JTO CBUAOETENLCTBYET O TOM, YTO
COEOMHSIOLNM 3BEHOM MEXOy YerioBEKOM U roCy4apCTBOM LOJIKHO OblTb MMEHHO NpaBo, a OTHOLLEHUS MeXay
HUMW - UCTUHHO NPaBOBLIMU.

VIMEHHO B CBSI3aHHOCTW, OrpaHM4YEHUM NPaBOM rOCydapcTBa M 3akMio4aeTcs CyLWHOCTb MNpaBOBOro
rocygapcrea. 34ecb NpaBo BLICTYNaeT Kak aHTMMNOA Npou3Borna M kak 6apbep Ha ero nyTn. Begb nockonbky
nonutuyeckas Bnactb (rMaBHbIM 0Opa3om BnacTb WCMOMHUTENbHAasl) UMEET CKIMOHHOCTb BbIpOXAaTbCs B
pasnu4yHble 3noynoTpebnenns, ans Hee HeoOXOOMMbl HadeXHble MNpPaBOBble PaMKW, OrpaHWM4YMBaroLMe U
cAepxuBalolime nopobHble HeraTvMBbl, BO3BOASLUME 3acCfOH €ee HeoOOCHOBAHHOMY W HEe3aKOHHOMY
NpeBbILIEHMIO, MONPaHMIO NPaB YeroBeka.

MpaBoBble OrpaHNYeHust HeobXoaWMbl Ans TOro, 4YTOObl HeaocTaTkM  BrACTHOW  JIMYHOCTM  He
TpaHccopMuMpoBanucb B MOPOKM FOCYyAapCTBEHHOW Bnactu. BoT noyemMy MOXHO ckasaTb, YTO MpaBOM
OorpaHM4MBalOTCsl He COOCTBEHHO YMpaBnsioOLNE BO3OENCTBUS CO CTOPOHbI FOCYAApCTBEHHbIX CTPYKTYP Ha
NINYHOCTbL, @ N HEOBOCHOBAHHLIE Y MPOTUBOMPAaBHbIE YLLEMITEHUS] UHTEPECOB rpaXaaH.

B ycnoBusix gemokpatum npaBo kak Obl "MeHsieTcss MecTamu" C rocydapCTBOM - YTBepxpaeTcs
BEPXOBEHCTBO MNEPBOro 1 NPaBo BO3BLILLIAETCH Haf rocyJapCTBOM.

MTak, npaBoBOe rocygapcTBO - 3TO OpraHu3auusi MONMTUYECKOW BnacTW, co3fatollas ycrioBust Ans
Hanbonee nonHoro obecneyeHuss npaB M cBoboOg YenoBeka UM rpaxgaHvHa, a Tawkke Ans Hauvbonee
rnocneaoBaTenbHOro CBSI3bIBAHUS C MOMOLLbLIO MpaBa roOCydapCTBEHHOW BMAcTM B LUensx HenonyLleHus
3rnoynoTpedneHni.

§ 8. NpuHuMnbI NpaBoBOro rocyaapcTBa

N3 onpegeneHna npaBoBOro rocygapcrtea MOXHO BblAENMUTb ABa [MaBHbIX MpUHUKUNG (,de CTOPOHbI
CYLLIHOCTW) NpaBoOBOro rocyaapcTsa:

1) Hanbonee nonHoe obecneyeHne npas 1 cBOOOA YeroBeka U rpaxgaHnHa (coumanbHas CToOpoHa);

2) Hambonee nocnegoBaTenbHOE CBSA3bIBaHWE MNOCPEACTBOM MpaBa  MOMUTMYECKOW  BracTy,
hopMMpOBaHUE Ofs rOCyAapCTBEHHbIX CTPYKTYP pexumMa npaBoBOro orpaHuydeHuns (opmarnbHo-topuguydeckas
CTOpPOHa).

MepBbIt NpYHLUMN Halen CBOEe KOHCTUTYLIMOHHOE 3akpenneHue B CT. 2 KoHcTuTyummn PO, roe ckasaHo, 4To
"yenoBek, ero npaea M C€BOOOAbI SABNATCA BbICLEN LEHHOCTBIO". [1paBoBOEe rocygapcTBO  OOIMKHO
rnocnegoBaTenbHO WCMOMNHATL CBOE [MaBHOE nNpedHa3HayeHue - rapaHTMpoBaTb KadKOOMY  padkgaHWHY
BO3MOXHOCTb BCECTOPOHHErO Pas3BUTUSA NMUYHOCTU. Peyb naet o Takon cucteme coumarnbHbiX OEWCTBUM, Npu
KOTOpOW NpaBa YerioBeka v rpaxgaHvHa SBrsTca NepBUYHbIMU, ECTECTBEHHBIMU, B TO BPEMS KaK BO3MOXHOCTb
oTnpaBneHnst YHKLUUN rocyaapCTBEHHOW BacT! CTAHOBUTCHA BTOPUYHOM, NPON3BOLHOMN.

CerogHsa NnonuTUKO-NPaBOBOM HayKOM B BUAE €CTECTBEHHbIX MPU3HAETCA CUCTEMA MPaXKOAHCKUX (FTUYHBIX),
NOMUTUYECKUX, SKOHOMUYECKUX, COLManbHbIX U KyNbTYPHbIX NpaB MMYHOCTU, KOTOpble cogepXaTtcs Bo Bceobuuen
Aeknapaumn npae 4venoBeka 1948 r., B MeXayHapoAHbIX Maktax O npaeBax denoseka 1966 r. n gpyrux
MEeXOYHapOAHbIX aKkTax.

BTopon nmpuHUMN BOMMOLWAETCS B XW3Hb C MCMONb30BaHMEM Mpexae BCero criefyllmnx crnocoboB wu
cpencTs.

1. TocygoapcTBeHHyl0 BRnacTb OFpaHMuYMBalOT camu MpaBa M cBobodbl 4eroBeka, T.e. pearibHoe
OCyLLIECTBNEHME NEepBOro npuHuuna. NpaBa YyenoBeka NOMOXeHbl B OCHOBY CUCTEMbI COEPXXEK U MPOTUBOBECOB,
MpaBOBOr0 pexuma OrpaHWyYeHuss Ans rocyaapcTBa, He Aonyckas TeM CaMblM M3MULLHErO perynuvpyoLwero
BTOPXXEHMS MOCNeOHEero B YacTHYI0 XM3Hb. "VIHOMBMAyanbHble NpaBa NpeacTaBnsitoT Bce OfHY OOLLylo 4epTy:
OHW OrpaHM4YMBalOT MnpaBa rocydapctsa. [ocygapcTBO AOOMKHO BO34EepXKMBaTbCA OT BMeLIaTenbcTBa B
n3BeCTHble 0ONacTy, NPegOCTaBMsAA U3BECTHbBIN MPOCTOP NMYHON AesaTensHocTu" (A. ScmeR).

ocynapcTBo caMo cebsi HUKOrga He OrpaHuynT, KakuM Obl COBEpLUEHHBIM OHO HU Obio. OrpaHuunTb
BMacTb MOXET TONbKO Apyras BracTb. BmacTtb rocygapctBa MOXHO OrpaHWYUTbL MPEXOE BCEro npasamu
YyenoBeka, KOTOpble BbICTYNalT CBOEOOpPa3HbiM MPOSBNEHMEM BNACTU JMYHOCTW, BONEN TPaXKOaHCKOro
obulecTBa, COCTaBMAT rMaBHYl 4YacTb MNpaBa. 3gecb OyaeT ymMecTHbIM BOCMPOU3BECTU CIiOBa HEMELKOro
topucta P. NepwuHra (1812 - 1892), koTopbii oTMeyan: "KTo 3awuiiaeT cBoe NpaBo, TOT B Y3KMX Npeaenax ero
3aluLlaeT npaeo BooobLle".

Tonbko 0OCO3HaHME HeobXxoAUMOCTU WHULMATUBHOIO MOBEAEHMS B MNpaBoBOW cdepe, MNOBbILEHNS
IOPUANYECKON U MONMUTUYECKON KyrbTypbl CMOXET CTaTb HACTOsILLEN rapaHTUen npuvopuTeTa npasB YernoBeka v
rpakgaHuHa Kak BbICLLIEN LEHHOCTM MO OTHOLLEHWIO K NpaBaM rocygapctea. Kak nobon HacTosawmn cnopTcMeH
OOIMKEH eXeQHEBHO nogaepXmBaTtb usmyeckyto hopMy 1 NOCTOSIHHO MOATBEPKAATb BbICOKME pesyrbTaThl, TaK
Xe 1 oOLeCTBO, Kaxabl rpaXdaHuH eXeOHEBHO LOSMKHbI MOAAEpXMBaTb CBOH "nMpaBoByk cdopmy” ObiTuS,
MOCTOSIHHO BOPOTLCHA 3a COOCTBEHHbBIE NPaBa N MHTEPECHI, MO0 NPaBOBOE FOCY4AapPCTBO - 3TO B BOMbLUEN CTENEHN
npouecc, YeMm pesynbTtar. OH He [JOCTUraeTcs aBTOMAaTUYeCKW, pa3 M HaBcerga. YpPOBEHb MPaBOBOW >KU3HU
(cBeTOBOWM) HEOOXOAMMO CUCTEMATMYECKM OTBOEBbIBATbL Yy KpuUMWHana, GecnpaBusi (TEHEBOW COCTaBNAOLLEN
NpPaBOBOW XXWU3HMW).
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2. Cpegn npaBoorpaHuymMBaloLLnMX Mep ocoboe MecTo 3aHumaeT npobrema pasgeneHus Briacten. Ee
rmaBHoe TpeboBaHue, BblaBUHYTOE [K. Jlokkom wu LJI. MoHTeckbe B nepuog 6opbbbl Gypxkyasmun c
deoganvMamMom, 3aknioyanocb B TOM, YTO Ans YTBEPXKOEHWUSI NONMUTUYECKON CBOOOALI, 0OecneyeHnsi 3aKkOHHOCTU
N yCTpaHeHusi 3roynoTpebrieHnii BNnacTbl0 CO CTOPOHbI KakoW-NMBO coumanbHOW Tpynnbl, YYPEXOEeHUs Unn
OTOENbHOro nuua HeobXoouMMO pasgenuTb FOCYLapCTBEHHYIO BNacTb Ha 3akoHOZaTenbHyl (M3GpaHHyto
HapooOM W Mpu3BaHHYyK BblpabaTbiBaTb CTpaTernto pasBuTus obliecTBa NyTEM MPUHATUSA  3aKOHOB),
NCMNOMHUTENBHYIO (Ha3Ha4Yaemylo NpPeacTaBUTENbHLIM OPraHOM BacTy M 3aHMMAIOLLYIOCS peanu3aumen 4aHHbIX
3aKOHOB M ONEpaTUBHO-XO3SINCTBEHHOW  AEATENbHOCTLIO) M cydebHylo  (BbiCTynarwowyl  rapaHToMm
BOCCTaHOBIIEHUS HApPYLLEHHbIX NpaB, CNPaBeasiMBOro HakasaHus BUHOBHBbIX).

Mpn aTOoM Kaxgas M3 HUX, SBMSSCb CaMOCTOSTENbHOW W B3aMMOCAEPXKMBAOLLEN BNacTbiko, OOIMKHA
OCYLLECTBNATb CBOWN (PYHKLUM NOCPEACTBOM 0COBOI CUCTEMbI OPraHoB M B cneundundecknx dopmax.

Cucrtema coepXek M NpoTUBOBECOB, YCTaHOBReHHast B KOHCTUTyuum 1 3akoHax, npencrtaensieT cobon
COBOKYMHOCTb MPaBOBbIX OrpaHWYeHU B OTHOLLEHMN KOHKPETHOWM roCcy4apCTBEHHOM BMacTU: 3aKOHOAATEIbHOM,
NCMONMHUTENBHOW, CyaebHON.

MpuMeHNTENbLHO K 3aKOHOAATENbHOW BracTu UCMOMb3yeTCs JOBOSbLHO XECTKas opuanyeckas npouegypa
3aKkoHOAaTeNbHOro npolecca, KoTopas pernameHTUpyeT OCHOBHblE €ro cTaguu, NopsaoK OCYLLEeCTBNEHUS:
3aKoHoAaTENbHYI0 UHULMATMBY, OBCYXXAEHNE 3aKOHOMPOEKTA, MPUHSTME 3aKoHa, ero onybnvkoeaHue. B cucteme
NPOTUBOBECOB BaXHYlD pOSfib MpuU3BaH WrpaTb NPe3VAeHT CTpaHbl, KOTOPbLIA MMeeT npaBo MPUMEHUTb
oTnaratenbHoe BETO MpW MOCMELUHbIX PELUeHUsX 3akoHopaTens, HasHauuTb Npu HeobGXOooMMOCTU OOCPOYHLIE
BbIOOPbI.

HearensHocTb KoHcTuTyumoHHOro Cyaa Takke MOXHO paccMaTpuBaTth B Ka4eCTBE NPaBOCAEPKMBAIOLLEN,
nbo OH uMeeT npaBo ONOKMpoOBaTb AHTUKOHCTUTYLMOHHbIE akTbl. 3akoHogaTenb B CBOUX [OENCTBUSIX
orpaHM4MBaeTCsi BpEMEHHbIMU paMKkamu, cammuMmm NpuHumMnammn npaesa, KoHCTUTyuuen, opyrumm lopuany4eckmumm
N OeMOKpaTUYECKUMMMU HOPMaMK U UHCTUTYTaMM.

B OTHOLLEHUN UCMONMHUTENLHONM BNACcTW UCNOSb3YHTCA OrpaHNYeHNsi BEAOMCTBEHHOrO HOPMOTBOPYECTBA U
OenermpoBaHHoOro 3akoHogaTtenoctea. Cioga e MOXHO OTHECTM YCTaHOBMEHHblE B 3aKOHE onpefesieHHble
CPOKM MNpe3naeHTCKoM BnacTW, BOTYM HeOOBEpUs NPaBUTENbCTBY, WMMMUYMEHT, 3arnpeT OTBETCTBEHHbLIM
paboTHMKaAM WCMONHUTENbHLIX OpraHoB M306UpaTbCA B COCTAB 3aKOHOAATENbHbIX CTPYKTYp, 3aHMMaTbCs
KOMMEPYECKON AEATENbHOCTHIO.

[na cypeGHoOM BRacTM TOXe eCTb CBOWM MpPaBOOrpaHUYMBalOLLME CPeacTBa, Bblpaxawwumecs B
KoHCTUTYLMK, nNpoueccyanbHOM 3akoHO4aTeNbCTBe, B €70 rapaHTusax, NpuHUMNax: npesymnumum HEeBUMHOBHOCTH,
npaBe Ha 3aWuTy, PaBeHCTBE rpaxkgaH nepeg 3akOHOM W CyooM, MMAcHOCTUM M COCTA3aTenbHOCTU npouecca,
OTBOAE Cydbu U T.4.

Kpome TOro, @UKCUpYOTCA MpaBOOrpPaHUYEHNs, KOTOpble 3anpeLlarT OCyLeCTBNATb  (PYHKUWK,
npuvHagnexawme Mo 3akoHy ApyroMmy opraHy. [esTenbHOCTb rOCydapCTBEHHbIX CTPYKTYp  OOSMKHA
OrpaHM4MBaTbLCA MX KOMMETEHUMEN, KOTopas OCHOBbIBAETCA Ha MpuHUMME "A03BOMNEHO TOMbKO TO, YTO MPSMO
paspeLleHo 3aKkoHOM".

HyxXHO, ogHako, yunTbiBaTb, YTO CYLLECTBYIOT 0OLLMe orpaHMyeHmns (CBOEro poda yHusepcarnbHas cuctema
CAEePXeK WM MpOTMBOBECOB), KacalllMecs BCeX BMOOB pecnybnuk, a ecTb orpaHuyeHus cneumduyeckue,
npucywme nubo npesangeHTCKon, NMbo napnameHTCKoW, NMbOo CMeLLlaHHOW ee pas3HOBMOHOCTW. Tak, ecnu B
KoHcTuTyummn PO npegnaraetca npesugeHTckasd pecnybnvka (B 4eNCTBUTENBbHOCTM OHA Cyneprnpe3ngeHTckas),
TO Heo6XoOMMO NPUAEPKMBATLCA MUPOBLIX CTAaH4APTOB KOHCTUTYLMOHHbBIX OrpaHUYEHUn, XapakTepHbIX MMEHHO
ONA npesvgeHTcknx pecnybnuk, a He nbiTaTbCa UX 06XoauTb B YrOA4y KOHBIOHKTYPHbIM coobpakeHusm. B
yacTHocTu, "eguHonuyHoe" npaeo [pe3angeHta 6e3 cornacus napraMeHTa HasHayaTb KITHYEeBbIX MUHUCTPOB U
Jaxe npakTU4eckn NpomnsBorbHO pacnyckaTe [focygapcTBeHHyo [lymy BbIXOOUT 3@ pamMKu BCEX CYLLECTBYHOLLUNX B
Mupe KOHCTUTYLMIA Npe3ngeHTCKUX pecnybnuk.

Mogo6HbI "nepegen” Bnacty B nonb3y Npe3ngeHTa n UCNONHNUTENBHBIX CTPYKTYP HE YPaBHOBELUMBAET MX
C 3aKkoHogaTenbHOW WM cynebHoW BnacTsiMW, HapyllaeT CUCTEMY B3aMMHbBIX COEPXKEK M MPOTMBOBECOB, YTO
OCTaBNSE€T B MpuHUuNe cobrna3H npu yaobHOM criyyae B LUensX BOCCTAHOBMEHMS CrpaBensiMBOCTM
nepepacnpegenuTb 3Ty BnacTb, B TOM 4uiCle U B NMPOU3BONbHOM nopsgke. MNosTtomy B coBpemeHHon Poccumn
NPVHUUN pasdeneHvsl BRacTen BOMJIOLWAETCA B XU3HM BecbMa cneumdumdeckum obpasom, ¢ Oonblumm
NnepeKkocoM.

3. ®egepanuam TaKke MOXET BHECTM CBOW BKNad B AENO OrpaHUYeHusi rocygapcTBeHHon Briactu. Kak
cBoeobOpa3Hoe rocyapCTBEHHOE YCTPOWCTBO, hefepaumsi OOMOMHAET rOpu3OHTanbHOE pasfeneHue BracTu
elle 1 pasgeneHMem ee no BepTuKanM U TEM CaMblM CTaHOBUTCS CPeOCTBOM OrpaHUYEHusi rocygapCTBEHHON
BMacTu, CUCTEMOW CAEPXKEK M MPOTUBOBECOB. OTO CO34aeT CBOEro poAa "ABouvHyto GesonacHocTb" Ans npas
yenoBeka W rpaxgaHvHa. [lpu peanbHO JencTBylOWNX denepaTMBHbIX  OTHOLIEHWUSX  pasfinyHble
rocygapCTBEHHbIE CTPYKTYpbl M BETBM BriacTu OyayT KOHTpONMpoBaTb APYr APYra, YMeHbLlaTb BEPOATHOCTb
3r0ynoTpebneHnn 1 Npoussona B OTHOLEHUW NMYHOCTM. BmecTe ¢ Tem B ycnoBusix cenapatvama, JTOXKHO
MOHATOW WAEW CYyBEPEHWM3aLUKW, B pamKax HeyCTOM4YMBbIX (hedepaTMBHBIX OTHOLUEHUA W  HaUMOHANbHO-
rocygapcTBEHHON Hepa3bepuxu "ABONHas 6e30MacHOCTL" MOXET Ferko NpeBpaTUTbCs B "ABOWHYK OMacHOCTL"
ansa ceobofbl NIMYHOCTM, KOrga U CO CTOPOHbI LEHTpPA, M CO CTOPOHbI CyOBLEKTOB dhedepauum Mponcxogut
"NnokyLeHne" Ha npaBa YeroBeka.

4. Kak cnocob orpaHM4eHuss NONUTUYECKON BacTu BbICTYNMaeT BEPXOBEHCTBO 3aKOHa U €ro rocrnogcTteo B
00LeCcTBEHHOM XM3HW. B NpaBOBOM rocygapcTBe 3aKOH, MPUHATBLIA BEPXOBHLIM OpraHOM BIiacTU Mpy CTPOrom
cobnoaeHUN BCEX KOHCTUTYLMOHHBIX Npoueayp, He MOXET OblTb OTMEHEH, UBMEHEH UMW MPUOCTAHOBIEH aKTamu
NCMNOMHUTENBHON BNacTu. 3akoH npuHMMaeTcs nMbo camum Hapodom, NMbo AenyTatamu, KOTOpble ABMAKTCA
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NPeLCcTaBUTENSAMU BCErO Hapoda W BblpaXaltT COOTBETCTBEHHO OOLLECTBEHHblE MHTEPECbl B OTNN4YME OT
WHCTPYKUWA U NPUKa30B, n3gaBaeMblX MUHUCTEPCTBAMU M BEAOMCTBAMU B CBOMX Y3KOOTpaCNeBbIX UMW Aaxe
KopnopaTuBHbIX UHTepecax. [Mo3aToMy npu pacxoXaeHun BEOOMCTBEHHbLIX PacroOpsiKEHUW C 3aKOHOM [0OrKeH
OencTBoBaThb 3aKOH.

5. BsaMMHas OTBETCTBEHHOCTb rOCY4apcTBa M JIMYHOCTU - 3TO TOXE CNocob orpaHMYeHnst NONUTUYECKON
Bnactu. Ewe W. KaHT cdopmynupoBan [aHHYO WOEK: KaXObl rpaxgaHuH [orkeH obnagatb Tow ke
BO3MOXHOCTbLIO MPUHYXXAEHUS B OTHOLUEHMW BNACTBYHOLLErO K TOYHOMY M 6e3yCriOBHOMY MCMOMHEHUIO 3aKOHa,
4YTO U BNACTBYIOLLMIA B €r0 OTHOLUEHUMU K rPaXOaHUHY.

B ycnoeusix npaBoBOro rocygapcrtBa JIMYHOCTb WM BRacTBYOLWMA CyObekT (Kak npepcTaBuTenNb
rocygapcTBa) [OOMMKHbI BbICTyNaTb B KayecTBe pPaBHOMPaBHbIX MapTHEPOB, 3aKMYMBLUMX CBOeobpasHoe
cornalleHue o B3auMHOM COTPYAHUYECTBE U B3aMMHON OTBETCTBEHHOCTW.

OTOT cnocob orpaHWdeHUst MONMUTMYECKON BNacTW BblpaXkaeT HPaBCTBEHHO-HOPMOMYECKME Hayana B
OTHOLLEHUAX MEXay rocygapCTBOM KakK HOCUTENEeM BMacTW M NUYHOCTBLIO KakK YYaCTHUKOM €€ OCyLLeCTBMEeHUus.
YcTaHaBnuBas B 3akoHoZaTeNnbHoM hopMe cBoboay obLecTBa M NMMYHOCTM, CaMo rocy4apCTBO He CBOOOAHO OT
OrpaHM4YeHUn B COOCTBEHHbLIX PELUeHUsX U JelcTBUsiX. [locpeacTBOM 3akOoHa OHO AOMKHO OpaTb Ha cebs
obsizatenbcTBa, obecnedyvBatolmMe CnpaBe/IMBOCTb M PaBEHCTBO B CBOWMX OTHOLUEHMSIX C MPaXXgaHUHOM,
06LLIEeCTBEHHbIMY OpraHM3aumamu, opyrummn rocygapctsamu (B.H. Kyapsisues, E.A. Ilykaliesa).

MoaumHAscb, npaBy, rOCy4apCTBEHHbIE OpraHbl HE MOryT Hapylatb €ro npegnucaHus U HecyT
OTBETCTBEHHOCTb 3@ HapyLUEHUSI UMW HEeBLbINOSHEHNE 3TUX obsi3aHHocTen. O6s3aTenbHOCTL 3akoHa Anst
rocygapcTBeHHOM BnacTy obecneyvyMBaeTcsl CUCTEMOW rapaHTUWA, KOTOPble WCKMYalT agMUHUCTPATUBHbIN
npoussosn. K HUM oTHOCATCS: @) OTBETCTBEHHOCTb MpaBUTENbCTBA Nepes npeactaBuUTeNbHbIMU opraHamu; 0)
OucumnnMHapHas, rpaxgaHcko-npaBoBas MMM YronoBHasi OTBETCTBEHHOCTb OOSMKHOCTHBLIX NUL, rocygapcTea
noboro ypoBHSA 3a HapyLleHue npaB M cBODOL KOHKPETHbIX fuL, 3a NpPeBbIlLEeHMEe BNacTu, 3noynotpebneHve
Cny>ebHbIM NONOXeHNeM 1 Np.; B) UMIUYMEHT 1 Ap.

dopMamMn KOHTPONSA CO CTOPOHbI OOLLECTBEHHOCTWM 3a BbIMOMHEHMEM 00S3aTeENbCTB rOCYOaPCTBEHHbIX
CTPYKTYp Mornu 6bl cTatb pedpepeHaymbl, OTYETHI AenyTaToB nepeq nsbupartenamu u 1.4. Ha Tex e npaBoBbIX
Hayanax CTPOUTCA W OTBETCTBEHHOCTb JMYHOCTM nepen rocyaapctBoM. [lpMMeHeHue rocyaapCTBEHHOMO
NPUHY>KOEHUSA OOMKHO HOCUTb NPABOBOW XapakTep, He HapyllaTtb Mepbl cBO6OAbI IMYHOCTM, COOTBETCTBOBATL
TSXKECTU COBEPLLUEHHOIO NPaBOHapPYLUEHUS.

Takum o6pa3om, OTHOLUEHUSA Mexay rocyaapCTBOM WM MMYHOCTBIO AOMXKHbI OCYLLECTBASATLCSH Ha OCHOBE
B3aUMHOW OTBETCTBEHHOCTMW.

HasBaHHble cnocobbl 1 cpeacTBa OrpaHMYeHns rocygapCcTBEHHON BNacTn MOryT paccMaTpmBaTtbhbCs B BUAe
CaMOCTOATENbHbBIX NPUHLMMOB, TaK UM NHaYe PasBUBAOLNX U KOHKPETU3UPYIOLLIMX BTOPOM OCHOBHOW NPUHLMN -
nocnegoBaTenbHOE CBA3bIBaHNE C MOMOLLIbIO MPaBa rocygapCcTBEHHOW BNACTW.

Kpome AByX OCHOBHbIX MOXHO BblAENUTb U ApYyrMe NPUHLMMLI, KOTOpble B TOW UKW MHOW Mepe BbiTekaloT
N3 BbILWENPMBEOEHHBIX N CO30AI0T ANst HMX obecrneumnBaroLmnin PoH. DTO - BbICOKUA YPOBEHb NMPABOCO3HAHUS U
NpaBoBOW KyNbTypbl B OOLLECTBE; Hannyne rpaxkgaHcKoro obLiectsa U OCyLLeCTBNEHNE KOHTPOrS C €ro CTOPOHbI
3a BbINOMHEHNEM 3aKOHOB BCeMM CyObekTamu npasa u T.M.

Voes npaBoBoro rocygapcrea ecTb vMaes B3avMOyMpaBreHuss rpaxgaHckoro obliecTtBa v rocygapcrsa,
npegnonararollas paspyLleHMe MOHOMOMMM rocygapcTBa Ha BracTb C  OA4HOBPEMEHHbIM WU3MEHEeHWEM
COOTHOLIEeHMSA cBOBOAbI rocyaapcTsa M obLiecTsa B NONb3y NOCNegHEero U oTAenbHOW JIMYHOCTH.

Mpn Bcem MHOroo6pasvm NPUHLMNOB NPaBOBOro rocyAapcTBa ABa N3 HUX BCE PaBHO OCTAOTCS MMaBHbIMN,
onpeaensiowmMn, KoTopble HeobxoaMmo paccMmaTtpvBaTb BO B3auMOCBS3M, M60 o06a OHM BblpaxarT ABe
CTOPOHbI CYLLIHOCTU MPaBOBOro rocygapcrtea. Ecnn aHanuanpoBaTb nepByl0 (CouunanbHyl, MOKa3biBaOLLYHO
npvBneKkaTenbHOCTb, LEHHOCTb MAEWN MPaBOBOW rOCyJapCTBEHHOCTM, ee camouenb) 6e3 BTopon (popmarnbHo-
IOpPUANYECKON, onuueTBopsioLLen cobor cpeacTBa JOCTXKEHUSA HAa3BaHHbIX MAeanoB), TO HESICHO, Kak JObUTbCS
Hambornee nonHoro obecneveHunss nNpaB u ceobon 4yenoseka. Ecnu xe, Hanpotus, 6paTb 3a OCHOBY TOMbKO
hopMarnbHO-IOPUANYECKMI acnekT, Torga CTaHOBUTCA HEe COBCEM MOHATHO, BO MMS 4ero M pagu Koro
HeobX0AMMO OrpaHuyYMBaTh rOCYAApCTBEHHYHO BnacTb MOCPEeACTBOM MpaBa. Begb Takoe orpaHudeHune - He
camouernb. MOXHO ero Tak orpaHuM41Tb, YTO roCcya4apCTBO BOOOLLE HE BbIMOMHUT NOMHOLEHHO HWM OOQHOW 13 CBOMX
dyHKUMIn. U Torga rpaxgaHckoe obLLeCcTBO OT 3TOM0 HUYEro He BbIUIPAET, a, HA0bOoPOT, TOMLKO NPOUrpacT.

B ycnoBusx npaBoBOro rocygapctea npaBo (kak dhopMarnbHasi cuctema) MOXeT BbICTynaTb B psge
Crny4aeB M Kak TOPMO3SLWMA pakTop (NpendaTcTBue, NomMmexa) counanbHO LEeHHbIM OENCTBUSAM rocygapcTBa, He
MO3BOMSAIOLLNA NOgYac OnepaTMBHO AOCTUraTb ONpeaerneHHbIX MO3NTMBHBIX Lienen gaxe BecbMa dnaroBmugHbeIMu
cpenctBamn. Hanpumep, pasgenssi Bnactb U co3gaBasi MHOTOYUCIIEHHbIE OrpaHNYEHNs NS Hee, Mbl TEM CaMbIM
OOBEKTUBHO CBA3bIBAEM €€ aKTUBHOCTb, MHULMATUBY, MAaHEBPEHHOCTb, "3aMeLlaHHbIX" B TOM Yncne u Ha bnarmx
HaMepeHusix, Ha OOLIEeCTBEHHbIX WHTEpecax, npegnonaraeM TPyAHbIeE MOUCKM Ccornacus, MpUHATUE
KOMMPOMWUCCHBIX pelueHui. [pyrMMy crioBamu, B CETb MPaBOBbIX OrpaHWYEHU NONafarT He TONbKO "nroxue
nocTynkun" rocygapcTaa, HoO 1 "xopoLune".

OpHako 3710, BEPOATHO, TE HEOQOCTaTKU UAen, KOTopble SIBASOTCA NPOAOIMKEHUMEM ee OOCTOMHCTB. JTO -
Hen3bexHoe 3110, YeM OOLLEeCTBO BbIHYXAEHO pacniiaqMBaTtbCca 3a NogobHoe Xu3HeycTponcTeo. CpaBHMBasA €ro
CO 3510M, KOTOPOE MNPUYUHSET ObLIEecTBY M JIMYHOCTU TOCYAApPCTBO, HE OrpaHUYEeHHOE MNpaBoOM, OTAAAUM
npeanoYTeHNe BCe e nepeBoMy. B gaHHOM Bonpoce nocriegyem OpeBHEN MyApOCTM, KOTopas peKoMeHayeT u3
OBYX 3011 BblOMpaTh MeHbLLEE.

Vioesa npaBoBOro rocyapcTBa B HEKOTOPOM poe HOCUT YHMBEPCanbHbIA XapakTep B TOM CMbICNE, YTO OHa
NpakTU4ecku npucyLla MnonmvTUYEcKOM M NPaBOBOW MAEOMNOrMM UUBMMNM3ALIMA BCEX HAPOLOB, y4acCTBYHOLMX B
MMPOBOM UCTOPUYECKOM MpoLiecce.
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WTak, npuMHLMNaMm1 NpaBoBOro rocyaapcTea, OTNINYatoLLMMM ero OT rocyAapCcTBa HEMPaBOBOro, SBNSHOTCS:

Hanbonee nonHoe obecneyeHne npae 1 ceoboa YenoBeka U rpaxaaHnHa;

Haubornee nocrnefoBaTernbHOE CBA3bIBAHWE C MOMOLLBID MpaBa MONMUTUYECKOW BnacTu, opMupoBaHue
ONsi rocyaapCTBEHHbIX CTPYKTYP pPeXuma npaBoBOro orpaHUYeHns;

pasgerneHune BracTen Ha 3akoHOA4AaTENbHYI0, UCMOMHUTENbHYIO U CyaebHyto;

denepanuam;

BEPXOBEHCTBO 3aKOHa;

B3aMHasi OTBETCTBEHHOCTb rocyAapcTBa U NINYHOCTY;

BbICOKUIA YPOBEHb NPABOCO3HaHNSA U NPaBOBOW KyrbTypbl B OOLLECTBE;

Hanuume rpa)xgaHckoro obLecTsa M OCYLLECTBIIEHNE KOHTPOSS C €ro CTOPOHbI 3a BbINONTHEHWMEM 3aKOHOB
BCeMU cyObekTamu npaea u ap.

§ 9. PopmupoBaHMe NpaBOBOro rocygapcTea B pOCCUMCKOM obLiecTBe

Ecnu roBoputb 0 Poccuu, To B KoHcTUTyumm P® 3akpenneHo, 4to "Poccuitckaa Pegepaums - Pocenst ectb
AeMokpaTmyeckoe pefepaTMBHOE NpPaBoOBOE rOCYAapCTBO C pecnybnukaHckon doopmon npaenenma” (4. 1 ct. 1).
M XoTs1 B JaHHOW cTaTbe NPSMO yKa3blBaeTCsl, YTO NpaBoOBOE rocy4apcTBo yxe "ecTb" B Poccuun, aymaetcs, aTo
cKopee noka nuLb Liernb, K KOTOPON HEOOXOAMMO CTPEMUTLCS.

Mpouecc cTaHOBMEHWS NPaBOBOM rOCYAapPCTBEHHOCTU 3aHMMAaeT ANUTenbHoe uctopuyeckoe Bpemsi. OH
coBepLUaeTCA TakKke BMecTe C (hopMMpoBaHMEM TrpaxpaHckoro obuiectBa M TpebyeT LeneHanpaBneHHbIX
ycunun. [paBoBoe rocyaapCcTBO He BBOAWUTCA €AMHOBPEMEHHBIM aKTOM (Jaxe ecnvM 3TOT aKkT sABnseTcs
OEMOKPaTUYECKON KOHCTUTYLIMEN) U HE MOXET CTaTb pe3ynbTaToM YMCTOro 3akoHoAaTenbCcTBa. Becb AaHHbIv
npoLecc A0MmKeH ObITb OPraHNYEeCKN NEPEXNUT OOLLECTBOM, ECIIN OHO A1 3TOrO CO3PENO.

Mpobnema 34ecb He TOMbKO HOPUOMYECKas, XOTS CO3aHME COBEPLUEHHOW 3aKOHOAAaTEeNbHOW CUCTEMbI,
cnocobHon "ceaAszaTh" rocyaapcTBo, - 3ajada  MNepBOCTENEHHOW BaXHOCTW. Heobxoaumo KopeHHoe
npeobpasoBaHue coLManbHO-3KOHOMUYECKOM U MOMUTUYECKON CUCTEM, B MEpPBYI0 ovepedb npeobpasoBaHue
cobctBeHHoCTN, uBO npu GespasgenbHOM rocrnoACcTBE MOHOMOMNBHOM BHOpPOKpaTUYECKON rocyAapCTBEHHON
COBCTBEHHOCTN, HeusbexxHo Tpebylolen KecTkoh agMUHUCTPATUBHO-KOMAHAHOM  BMAAcTW, NpPaBoOBOE
rocyaapcTBo B NpUHUUNE HEBO3MOXHO.

Poccua B coBpemeHHbI Mepuog HaxoguTca B COCTOSHUM Kpusuca, 4To obocTpseTr Te TpygHoCTU u
NPensiITCTBUS, KOTOPbIE CTOAT Ha NyTU ABWKEHWUS K NpaBoBOMY rocydapcTtsy. Cpeaun Hux ocoboe 6eCnokoncTBo y
00LEeCTBEHHOCTM Bbi3biBaeT OecrnepcrnekTBHOE MonoxeHue B obnactn npae 4yernoBeka, poCT MPecTyrnHOCTH,
Koppynuus, pacugeT Bropokpatnama um T.n.

Bmecte ¢ Tem Bpsfg M UMCTO MeEXaHWYeCKoe 3aMMCTBOBaHME 3anagHbiXx uaew (a waess npaBOBOro
rocygapcrBa - 3anagHoro NpoucxoxaeHus) npmeBHeceT B Poccuto cornacme, nopsigok, gemokpatuio. C ogHom
CTOPOHbI, 3TO, GeccrnopHo, He npousondeT, ecrnu paccMmaTpuBaemble TeopeTUYEeCKUEe KOHCTPYKUMM He
afanTuMpoBaTb K POCCUMCKOW AENCTBUTENbHOCTU, XapaKTepU3YHOLLIENCA HEBBLICOKMM YPOBHEM MONMUTUYECKON U
napraMeHTCKON KyrnbTypbl, MPaBOBbIM HUTMAN3MOM, CraboCTbl0 AEeMOKpaTUYeCcKuX Tpaauuun, YUMHOBHMYbE-
annapaTtHbIM 3acunbem. Ecnv n moxHo ans Poccuu npu3HaTb NpUMrogHom KOHUEMNUMIO NPaBoOBOro rocyaapcrea
3anagHoro obpasua, To, pasymeeTcs, C LUenbiM psgomM OroBOPOK, YYUTbIBAs OTHOLLEHME POCCUSIH K NMpaBy Kak K
coumanbHOMY MHCTPYMEHTY, UCTOPUYECKYID MPUBEPXKEHHOCTb K CUNIbHOMY FOCYAapcTBY, HM3Ky "npupogHyro”
NpaBoOBYI aKTMBHOCTb U MHULMATUBY.

C ppyron CcTOpoHbI, He abconoTu3npya posib npaea, criegyeT "peanbHee" OTHOCUTLCS U K camMon mnaee
MpaBoBOro rocygapcrtea, Moo B OENCTBMTENBHOCTU MOMWUTMYECKas BMacTb Bcerga CTPEMUTCH BbipBaTbCH U3
NMpaBoOBbIX PaMOK U "NpaBoBOe rocy4apcTBo” - 3TO ckopee maeanbHbiv Tun (B.A. YeTBepHUH).

Moatomy, paccmaTpuBasi COBPEMEHHOE pa3BMTWE MAEW MPaBOBOrO rocygapcTea, crnegyeT usberatb
npeyBenuyeHnst ee ponu N cTeneHn pacnpoctpaHeHus. CerogHs MpaBoOBOE rocyAapCTBO NpeacTaeT B bonbLuen
CTeneHn KakK KOHCTUTYLMOHHbBIA MPUHLUUM, FO3YHF, HE Moflyyasi Moka CBOEro MOSTHOMO BOMSIOWEHUS B KaKON-nNMbo
cTpaHe. bnwxke gpyrux K peanusauum gaHHOW uAen Ha NpakTvke NogoLLnW, Hanpuvep, Takue rocyaapcTsa, Kak
Fepmanug, ®parums, Weenuapusa, CLUA n gp. CoBpemeHHOMY pocCMACKOMY OOLLIEeCTBY elie ganeko Ao
OOCTWXEHUS naearnos NpaBoOBOro rocyaapcTsa, HO ABUratbCs B 3TOM HarnpasrneHun Heobxogmmo. lNMpeogonesas
pasnu4yHble TPyOHOCTU U npenaTcTBusi, Poccusi cosgaeT cBon obpa3 nmpaBOBOro rocyaapcTBa, KOTopbin Oyaet
OpraHM4eH ee WucTopuun, TpaauuusM W KynbType, YTO U MNO3BONWUT €er CcTaTb MOAJIMHHO CBOGOAHBLIM
OEeMOKpaTUYECKMM OBLLLECTBOM.

KoHTporbHbIE BONPOChHI

1. YTo TaKkoe rpaxgaHckoe 06LLEeCTBO, KakoBbl €ro NPU3Haku, areMeHTbI?

2. YT0 Takoe NpaBoBOE roCcyAapCTBO, KAKOBbI €ro NMPUHLUMMbLI U NMYTU NOCTPOEHUS?
3. OxapaKTepusyinTe CyLHOCTb NPUHUMNA pa3aefieHns BnacTen.

4. Y10 03HAYaET NPUHLMN BEPXOBEHCTBA 3aKoHa?

5. B yeM 3akro4aeTcs B3aMMOCBS3b rocygapcTsa v npasa?
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nasa 7. MPABO U NPABOBASA CUCTEMA
§ 1. NMoHATMe, NpU3HaKKN M CYLUHOCTb NpaBa

CnoBo "npaBo" - MHOro3Ha4yHO, umeeT Goratoe pas3HOCTOPOHHEeEe copepxaHue. Bo-nepsbix, ero
ynoTpebnsaT B obuecoumanbHOM CMbIcrie (MoparnbHOe NpaBo, NpaBo Hapo4OoB UM T.M.), B pamMKax KOTOPOro peyb
naeT O HPaBCTBEHHbIX, NOMUTUYECKMX, KYMNbTYPHbBIX U MHBIX BO3MOXHOCTSX B NOBEOEHUM CYyOBHLEKTOB (Hanpumep,
MOparbHOe NpaBo PYKOBOAWUTb KOMMEKTUBOM; MOCTYNUTb MO COBECTU; N3MEHUTb, Credyst MOAe, CBOW BHELUHWN
BMA; NPaBO YfieHa 00LWEeCTBEHHOro 00 beaMHEHNS U T.N.).

Bo-BTOpbIX, C MOMOLWbLIO 3TOr0 TepMuMHa OBO3HavyaeTcs onpegeneHHas npaBoBas BO3MOXHOCTb
KOHKpeTHoro cybbekTta. B gaHHOM crnydae Takoe npaBo HasblBaeTCH CyOBbEKTUBHbBIM, NPUHaANeXaLlum NM4HOCTH
N 3aBuUCALLMM OT ero BOMM W XenaHuusa (NpaBo Ha obpasoBaHve, Ha Tpyd, Ha MNOMb30BaHWE KyNbTYPHbIMU
LEHHOCTAMM, Ha cyaebHyto 3awWwmTy 1 T.4.).

B-TpeTbux, nog npaBoM MOHMMAIOT KPUONYECKUA MHCTPYMEHT, CBA3aHHbIA C rocy4apCTBOM M COCTOALL MM
N3 LIENon CUCTEMbI HOPM, MHCTUTYTOB U OTpacnen. 3To Tak HasbiBaeMoe OObEKTUBHOE NpaBO (KOHCTUTYLUS,
3aKOHbI, MOA3aKOHHbIE aKTbl, MPaBoBble 00blYan, HOpMaTUBHbIE JOrOBOPbI).

Haw oB6bekT paccMoTpeHns - NpaBo MMEHHO B 9TOM, NocneaHeM, cMbicrie. B pamkax Takoro moHumaHums
npaBo ecTb cuctema obuieobasatenbHblx, OpManbHO OMNpeaeneHHbIX HPUANYECKMX HOPM, BblpaXaroLmx
KOHCONMMOMPOBaHHYIO BOJIO OOLLEeCTBa (KOHKPETHbIE MHTEPECHI Pa3NUYHbIX KNaccoB, CoumManbHbIX FPynn, Crioes),
yCTaHaBnMBaeMbiX N obecrneymBaemMbIX rocygapCTBOM, M HaMpaBfeHHbIX Ha YpPerynvpoBaHWE OOLLECTBEHHbIX
OTHOLLEHUN.

MpaBo - coumanbHbIN MHCTUTYT, UMEIOLLUIA CBOO cobCTBEHHYO Npupody. Crneuundmka npasa NposiBAseTcs
B €ro npusHakax, KoTopble coAepXaTcs B NpMBEAEHHOM Bbllle OnpeaeneHun. OTW NMPU3HAKU 3aKioYyalTcs B
crnegyoLwem:

1) NpaBO HOCUNO BONIEBOM XapakTep, MO0 OHO eCTb NPOSIBIEHME BOSM U CO3HaHWS NOgen, HO He nobon
BOMW, a MPEXAe BCEro rocygapCTBEHHO BblpaXEHHOW BOMW KMaccoB, coumarnbHbIX rpynm, anuT, 6onbnHCTBA
yneHoB obLLecTBa;

2) obuweobs3aTenbHOCTb, B YeM BOMJIOWAETCA CyBEPEHUTET roCyfapcTBa, O3HA4YawoLWWA, YTO BbIle
oduumanbHoOn, NybnuyHom BNacTn B OOLLECTBE HMKOTO HET U ObiTb HE MOXET U YTO BCE MPUHUMAEMbIE HOPMbI
npaBa pacnpoCTPaHATCA Ha BCex NMbo 60MbLLION Kpyr CyObLEKTOB;

3) HOpMaTUBHOCTbL MpaBa 3akMi4aeTcs B TOM, YTO OHO Mpexae BCEero COCTOMT M3 HOPM, T.e. o0wmx
npaBui NOBEAEHUS, PETYNINPYIOLLMX 3HAYUTENBHBIN KPYr OOLLIECTBEHHBIX OTHOLLEHWIA;

4) cBAA3b C rocygapcTtBOM COCTOUT B TOM, YTO MpaBO BO MHOMOM MPUHMMAETCs, MPUMEHSIETCA U
obecneunBaeTcs rocygapCTBEHHON BriacTbio. [[0cyqapcTBO Anst TOro M OyHKLMOHMPYET, YTobbl rapaHTMpoBaTh
cOOMoAEHNE UCMONMHEHMWS OPUONYECKUX HOPM;

5) dopmanbHaa onpedeneHHOCTb MpaBa 3aKMyaeTcss B TOM, YTO HOPMbl MpaBa WUMEKT BHELUHE
BbIP2XXEHHYIO MUCbMEHHY (bopMy, OOMKHbI OblTb YETKO OOBEKTUBUPOBAHLI, TOYHO OMNpPeAErneHbl, BOMMOLLEHbI
BOBHE;

6) CWUCTEMHOCTb MpaBa MpOSBMSETCHS B TOM, 4YTO OHO nMpeAcTaBnsieT COOOM He MeXaHU4eckyto
COBOKYMHOCTb HOPUONYECKUX HOPM, @ BHYTPEHHE COrNAacOBaHHbIN, YMOPSAOYEHHbI OpPraHnaM, rae Kaxabln
3NIEMEHT MMEET CBOE MECTO M WrpaeT CBOK poOnb, A€ Hpuandeckne npegnucaHusl B3aMMOCBSA3aHbI,
pacnonoXxeHbl onpeaeneHHbIM nepapxm4yeckum obpasom, rpynnmpyoTcs MO OTPacnsiM U UHCTUTYTaMm.
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CywHocTb npaBa - "kpenkui opellek”. Ee He Tak-TO MpPOCTO BbISABUTb, YCTAHOBWUTb, MO3TOMY 4YUCTO
METOAMYECKM NPU PACCMOTPEHMM CYLLHOCTW MpaBa BaXHO Y4YWUTbiBaTb [BE CTOPOHbl - hOpMarbHyl0 W
cogepxaTtenbHyto. C opmanbHOM TOYKM 3peHus noboe npaBo NO CBOEW Mpupode ecTb npexae Bcero
perynsaTtop U CTUMYNATOp OOLWECTBEHHbIX OTHOweHWA. OfgHako ecnu npyv  aHanuse CyLHOCTM MpaBsa
OorpaHM4MBaTbCs AaHHbIM acrekToM, TO NMPaBo B pa3Hble 3MOXU 1 B pasHbIX rocygapcteax byaet ogMHakoBbIM NO
CBOEN CYTW, M Mbl HMKOr4a HE CMOXEM MO3HaTb CYLIHOCTb MNpaBa KOHKPeTHoro obuiecTtBa. Hanpumep,
pabosnagenbyeckoe npaso [IpeBHero Puma n coBpemeHHoe npaBo NTanum ganeko He TOXAEeCTBEHHbI MO CBOEN
CYLLHOCTW.

Moatomy Heobxooumo obpaTUTbCA K coaep)XaTenbHON CTOPOHE, MO3BONSAOLEN OTBETUTL Ha cnegyoline
BOMPOCHI: YbW MHTEPECHI OBCMNYXMBAET B NEPBYIO OYepenb AaHHbIN perynsatop, kakme dyHKLMN OCyLLEeCTBISET B
NpUOPUTETHOM MOpPSaKe?

Vctopusi, coumanbHasi npakTuka ybeauTenbHO MoKasbiBalOT, YTO MpaBO MOXET WCMNonb3oBaThbCs B
pasnuyHbIX LIENSX Kak cpedcTBO NMEPBOOYEPELHOMO YAOBNETBOPEHUS MOTPEOHOCTEN TEX UMM MHbIX KIacCOBbIX,
06LEeCTBEHHbIX, PEMNUIMO3HbIX, HALMOHArbHbIX, PACOBbIX U OPYIMX MHTEPECOB.

VMcxoas u3 aToro, MOXHO BbIOENUTb U COOTBETCTBYHOLLME MOAXOAbI K CYLLHOCTM npaBa. XpOHOMOrMyecKku
nepBbIM SIBNSIETCSA KNACCOBbIA NOAX04, B paMkax KOTOPOro npaBo onpeaensieTcsi Kak cuctema rapaHTMpOBaHHbIX
rocyiapCTBOM HOPUONYECKUX HOPM, BblpaXatoLUX BO3BEAEHHYIO B 3aKOH rOCY4apCTBEHHYIO BOMO 3KOHOMUYECKM
rocnoAcTBytoLLero knacca. 34ecb NpaBo UCNOMb3yeTcs B Y3KMX LIENsAX Kak cpeacTBo Anst obecneveHns rmaBHbIM
06pa3oM MHTEPECOoB MpaBsiLLel rpynnbl.

CywecTtByeT Takke oOLlecoumnanbHbli MOOXO4, KOTOpbIA paccMmaTpuvBaeT MNpaBO KakK BblpaXeHue
KOMMpommucca mexay Krnaccamu, rpynnamu, pasfuyHbIMU couManbHbIMK criosiMn obliecTBa. 34ecb npaBo
npuMeHsieTcst B 6oree LUMPOKMX Liensix - kak CPeACTBO 3aKPENneHns u peanbHoro obecnevyeHnsi npae Yenoseka
N rpaxgaHunHa, 3KOHOMUYECKON cBoOOAbI, 4EMOKPATUX, NOMUTUYECKOro Nopanvama um T.n.

Hapsigy ¢ STUMKM OCHOBHbLIMM BbIAENSIOT U OPYrne - PenUrno3HbIf, STHUYECKUIA, pacoBbIN U UHbIE NoAXOAbI
K CYLWHOCTU MpaBa, B pamKax KOTOPbIX COOTBETCTBYHOLUME WHTepecbl OyAyT AOMWHMPOBATbL B 3aKOHAx WU
NoA3aKOHHbIX akTax, MPaBoBbIX 0OblYasx, cyaebHon npakTuke.

MHaye roBopsi, CYLHOCTb MpaBa MHoronnaHoBa. OHa He CBOAWUTCA TOMbKO K KIacCoBbIM U
obuwecounanbHbiM HavanaMm. [1oaToMy B Hel B 3aBUCMMOCTU OT UCTOPUYECKMX YCIOBUW Ha NEpBbLIV MaH MOXeT
BbICTynaTtb Nto6oe 13 BbilLenepevymcrnieHHbIX Hadarn.

PackpbiTb 3HayeHve npasBa Ans obwecTBa M KOHKPETM3MpOBaTb €ro CyLHOCTb Mpu3BaHa KaTteropus
"LleHHOCTb Mpaea”, nog KOTOPOM MOHMMAETCs CMOCOBOHOCTb MpaBa CryXUTb CPEACTBOM ANS yOOBNETBOPEHUSA
cnpaBenvBbIX, NPOrpeCcCMBHbLIX MHTEPECOB 0bLLECTBa U OTAENBHOW IMYHOCTL.

LleHHOCTb NpaBa BbipaxaeTcs B TOM, YTO OHO Mpexae BCero BbiCTynaeT CPeACTBOM:

perynmpoBaHmMsi  OOLLECTBEHHbIX  OTHOLWIEHWA  (MpugaeT  AENCTBUMSM  NIOOAEW  COrNMacOBaHHOCTb,
YyNopsAA04EHHOCTb, YBEPEHHOCTD);

3alNThI CyLLECTBYIOLLEro ObLEeCTBEHHOIO CTPOs (YCTaHaBnMBaeT Mepbl HPUaANYECKO OTBETCTBEHHOCTU
3a 00LWECTBEHHO OnacHbIe U BpeaHble AeAHUS);

obHoBNeHnsa obuiectea, akTopomM ero nporpecca (CoAencTBYeT pasBUTUIO TEX CoLManbHbIX CBS3EN, B
KOTOPbIX 3aMHTEPECOBAHO O6LLLECTBO);

peLueHus rnobanbHbIX NPobrieM COBPEMEHHOCTM (OBOPOHHbIX, SKONTOrMYECKUX U T.M.);

onpegeneHns Mepbl cBo60abl NMMYHOCTU B obLLecTBe (MKeupyeT MacluTabbl, rpaHuubl cBoboabl);

YyTBEPXKAEHNSA HPABCTBEHHbIX Hayan B OOLECTBEHHOW >KU3HW, UHCTPYMEHTOM BOCMUTaHWUS HaceneHus u
hopMMpPOBaHMS LIMBUNN30BAHHOM NpaBoBou KynbTypbl (B.B. Jlazapes, C.B. JluneHsb).

CyMMMpyst M3MNOXEHHOE W y4MTbiBasl CYyLLECTBYHOLUME B COBPEMEHHOW OTEYECTBEHHOW W 3apyDexxHoun
Hay4yHOW nuTepaType MHEHWs, MOXHO MpeanioKuTb Ccrneaylollee onpegerneHve npasa, pasgensemoe C
HebOoMNbLIMMMK pacxoXgeHsamMmn 60MbLIMHCTBOM NPaBOBEAOB, KaK YYEHbIX, TaK 1 NPaKTUKOB.

[MpaBo ecTb COBOKYMHOCTb MCXOASALMX OT rocygapcrea obuieobasartenbHbix, hopmMansHO onpeaeneHHbIX
HOpPM, BblpaXalwLwmMx uaen cBoboabl, CrNpaBeanMBOCTW, FYMaHu3ama, HPaBCTBEHHOCTW, MpaB 4YerioBeka |
MPW3BaHHbIX PErynvpoBaTb NOBeOEHWNE MOAEeN U UX KOMNMEKTUBOB B LEeNnAx cTabunbHOro dyHKLMOHMPOBaHUA U
pa3BuTUSA obLuecTBa.

§ 2. NMoHATMe NpaBa B 06 bEKTUBHOM U CyObEKTUBHOM CMbICIe

Hv 0OuWH rpaMOTHBIN IOPUCT HUKOTOA He CryTaeT MOHATMSA NpaBa B OO bEKTUBHOM M CyOBEKTUBHOM CMbICHIE.
MpodeccuoHan 6e3 Tpyga OOBACHWUT, YTO KOHKPETHO MMEETCA B BMAY MOA CrOBOM "nMpaBo” B TOW WM UHOW
cuTyauum, B TOM WM MHOM KOHTekcTe. [Ja u psiaoBble rpaxaaHe, He BOABasiCb B TEOPMIO U He npuberas K
"MygpeHbIM" TEpMUHaM, UHTYUTUBHO PasnuyatoT yKasaHHbIe MOHATUSA B CBOEN NPaKTUYECKON KU3HW.

B ogHmx cnydasx cybbekt rosoput: "[lpaBO MHE NO3BOMSAET, paspellaeT, rapaHTUpYeT; OHO MeHS
OXpaHseT, 3aluwaeT, onpegenseT rpaHnubl cBoboAdbl, paMku NPaBOMEPHOIO U HeMnpaBOMepHOro" (npaeo B
OOBEKTMBHOM CMbICIE); B APYrMX OH yTBepXAaeT: "d umelo npa.o”, "MHe MpuHaanexuT npaso”, "a Brpase
coBepwaTtb T€ WM WHble OeWNcTBUsl, TpeboBaTb COOTBETCTBYIOLLEro MOBEAEHUMS OT APYrMX, NpeabsaBnsATb
cyaebHble nckn n T.4.", odepumBas TeEM caMblM KPyr CBOUX HOPUANYECKMX Mpeporatme (MpaBo B CyOBEKTMBHOM
cMmbicne).

TpyOoHOCTb, OQHAKO, COCTOUT B TOM, YTO [Ba pasHbIX sABMeHMs 0603Ha4yalTCs OAHMM CIOBOM - "mMpaBo”.
OTOT oyanuam u cOMBaeT C TOMKy, 3aTPyOHSAET BOCNpuATME pearnbHOCTU. [lepen Hamu CrnoBo-OMOHMM (OMOHMMBI
- TEPMVHbI, UMELLME OOMHAKOBOE 3By4YaHUe, HO pasHoe 3HadeHue). PasymeeTcs, nydwe 6bino 66l 0603Ha4aThb
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OBa pasHbIX NOHATUS (MPaBO Kak HOPMY 3aKOHa W MPaBO Kak BO3MOXHOCTb OMPELENEHHOro nvua AencTBoBaThb
WK NONb30BaTbCA KaKMM-TO Briarom) pasnuyHbIMM TEPMUHAMM.

B HeKoTOpbIX MHOCTPaHHbIX A3blkax 3TO Tak U npoucxoauTt. Hanpumep, B rpy3vHCkoM - "camapTtanun" u
"ycpnneba", B aHrnuiickom - "law" un "right". B opyrux xe si3bikax, Kak 1 B pyCCKOM, yKa3aHHble NpaBOBble SABMEHNS
BblpaXkaloTcs OOHUM TepMUHOM (BO dpaHLy3ckom - "droit”, B ntanbsiHckom - "diritto”, B Hemeukom - "Recht"), 4o
00A3bIBAET B KaXXOOM KOHKPETHOM Crly4ae YTOYHSTb, B KAKOM CMbICe ynoTpebrieH TepmuH "npaBo”. B pycckom
A3blke TaKke HeT CroBa, KoTopoe Obl 0603Havano sABreHne, MMeHyemoe "CyObeKkTUBHbIM NpaBoM”. YSICHEHMIO
MOHATWIA NOMOratoT anuTeThbl "obbekTMBHOE" 1 "cyObLEKTUBHOE".

CyTb [AByX 3Ha4yeHU npaBa MpocTa: COBOKYMHOCTb HPUOMYECKUX HOPM, BbIPAXKEHHBLIX (BHELLHE
0OGBHEKTUBUPOBaAHHbLIX) B COOTBETCTBYHOLMX akTax rocygapctBa (KoHCTUTyumsXx, 3akoHax, kogekcax, ykasax,
NMOCTaHOBIEHUSIX U T.4.), - 9TO NPaBO B OOBLEKTMBHOM CMbICIE, Ui NPOCTO OGBHEKTUBHOE MpaBO; CUCTEMA MpaB,
cBoboa n obsi3aHHOCTEN rpaxadaH, 3aKkpenneHHbIX B OEeNCTBYIOLLEM 3aKOHOOATENbCTBE MITM BbITEKAOLWMNX M3
MHOFOYMCINEHHbIX MPaBOOTHOLLEHWIA, @ Takke MPUCYLLUX WHOMBUAOY OT POXAEHWUSl, COCTaBMsieT MNpaBO B
CyObEKTMBHOM CMbICNe, UNn cyObekTMBHOe npaeo. [Npu 3ToM B 0OBbEKTUBHOE MpaBO BXOAAT Takke cyaebHbIN
npeLeneHT, npaBoBon obbl4ak M HOpMaTUBHbIE [OrOBOPbI, @ NPaBO B CYOHLEKTMBHOM CMLICME - 3aKOHHbIE
WHTEpEeCHI.

Paznnune mexay npaBoM B OOBLEKTMBHOM W CYOBEKTMBHOM CMbICIE CIOXWIOCh B Hayke AaBHO, OHO
NPOBOANIIOCH ELLEe B PUMCKO OpUCnpyaeHLmn, a 3aTeM B NMOCHEQYOLWNX NpaBoOBbIX cUCTEMax kak B EBpone, Tak
n B CWA. Haubonbllee pa3sutne u 0OOCHOBaHWE 3Ta KOHLUENuUWst Morny4una, B 4YacTHOCTM, B HeMeLKon
IOPUCMPYAEHLUM MPOLUSIOro Beka, a Takke B Tpydax PYCCKUX LOPEBONOLMOHHLIX npaBoBenoB. CoGCTBEHHO,
naes 4ByX BUAOB MNpaBa B MpUHLMNE 3aroXeHa B eCTECTBEHHO-MPABOBOM OOKTPUHE.

OpaHako cyLLleCcTBOBaHMWE NMOHATUA NpaBa B OGBHEKTUBHOM U CyOHLEKTMBHOM CMbICHe Bcerga nopoxgano y
IOPUCTOB CMOPbI, SBMSASICb 3a4acTylo MPUYNHON Pa3fMYHOrO MOHWMAHUS U PeLueHUs MHOMMX APYrMX MpaBoOBbIX
npobnem. Tak, I.®. WepeHeBnd nucan, 4To "yxXe Ha nopore uccrnegoBaHus NOHATUS O CyObLEKTUBHOM MpaBe
Mbl CTankMBaeMcCsl C peLunTernbHbIM €ro oTpuuaHueM", XOTs cam OH cuyuTan 3To oTpuuaHue "He Gonee, Kak
NPOTECTOM MPOTMB CrOBA, @ HE 03HA4YaeMON UM CyLLHOCTK".

MonbITKM OTBEPrHYTb KaTeropuio CyOGBLEKTMBHOrO npaBa nNpeanpuUHMManncb OOHO BpeMsi B COBETCKOM
Hay4yHoOW M yyebHoM nuTepaTtype. JTa KaTeropusa 6Obina 00bsABREHa "ycTapeBLIeW UM HEHYXXHOW B Hayke,
METOA0NOorM4eckn HeBepHon", "He COOTBETCTBYHOLLEN COLMANUCTUYECKMM OTHOLUEHMAM", a B COXpaHeHun ee
ycMmaTtpuBanoch "BnusiHne OypkyasHow topucnpydeHumn”. B HEKOTOpbIX y4ebHMKax no Teopuu rocyaapcrea U
npaea 50-x rogoB TepMuH "CyObekTMBHOE MpaBo" Adaxe He urypmpoBan, OH OObIMHO 3aMeHsANcs Ha
"npaBomMmouune”.

OpHako B AarnbHenweM 3T HUrMIMCTUYeCKne TeHAEeHUMU MOAEPXKKM He nonyynnu. B npotuBoBec um
C.®. KeuekbsiH cripaBeanueo nogyepkmean: "CyObeKkTMBHOE MpaBo, T.€. MPaBO OTAENbHbIX NUL, COCTaBnseT
COBEpLUEHHO HeobXoOoMMOe MOHATME MNpPaBOBOM CUCTEMbI M MNPaBOBOM Hayku". Takoro e MHEHMUs
npugepxunancsa A.A. MNMnoHTkoBckuin: "CyObEKTMBHOE NpaBO HE €CTb YCTapenoe UM HEHY>XHOe A COBETCKOro
npaea NoHATME; Ha0bOoPOT, OHO NPUOBpPETaET cendac CBOe AENCTBUTENBHOE U MOMTHOBECHOE 3HaYeHue".

"OTMeHa" noHATMA  CyOBLEKTMBHOrO npaBa OOOCHOBbIBanacb  4aWle BCEro  HEYeTKOCTbHO,
OBYCMBbICINIEHHOCTBIO CaMoro TepmuHa "cybbekTmBHOE NpaBo”, BbI3bIBAKOLErOo pasfnMyHble TOMKOBAHUS LaXe
cpean topuctoB. B oBbligeHHOE e Cco3HaHWe OH TeM ©oree BHOCUT CyMATULY, MOO fntoBGON HEUCKYLLEHHbIN
rpakgaHnH MOXET BMOSTHE PE30HHO 3aMeTuTb: "l1po BCAKME npaBa cnblwar, MHOrMMM cam obnagato, HO O Kakux-
TO "cyObekTUBHLIX" nNpeacrtaBneHna He mmero". MosToMy BHOCUIUCH MPEeanoXeHUs 3aMeHUTb "3ronosnyyHbIn"”
TEPMUH APYrMM UNKn OTKasaTbCA OT Hero BoBce. OgHako 3TOT OOBOA SBHO HECOCTOATENEH, MOCKOSbKy Torga
Ka>KOON Hayke MpuvLINoch Obl OTKa3biBaTbCs OT CBOErO CTWIMIS, CBOEro "MTUYbero” s3blka, U3roHSATb HEMOHATHbIE
UK NPocTo "HeyroaHble" TePMUHBI. FCHO, YTO NO4OGHBIN OCTPaKM3M - HOHCEHC.

B cBSA3M C paccMOTpeHneM BCEX 3TUX STUMOIIOTMYECKMX aCcneKTOB HEOBX0OMMO OrOBOPUTBLCS, YTO MOHATUS
OOBEKTUBHOIO M CyOBEKTMBHOIO NpaBa He crnegyeT nytatb ¢ nNpobnemor 0ObLEKTUBHOIO M CyOBEKTMBHOIO B
npaBe. OTO pa3sHble, XOTH M B3aMMOCBSI3aHHbIE BOMpPOCkl. B nocrnegHem cnydyae umeeTtcs B BUAYy COOTHOLLUEHME
OOBEKTUBHBIX UM CYOBEKTUBHBIX (PakTOpoB, MPWUYMH, YCIOBWUWA, OKa3biBalOLMX CBOE BIIMSHME Ha MNpOLEecChl
hOpMMNPOBaHUS U LENCTBUS NMpaBa Kak CoLNanbHOro SBMEHUS.

Kateropmm xe "obObekTmBHOEe MpaBo" M "CyObeKkTMBHOE MpaBo" NpeacTaBnsaAlT COOOM  YCroBHbIE
dpaseonormyeckme MNoHATUS (BbIPaXXEHUS, CITOBOCOYETAHMWS), MPUHATbIE B MWPOBOM HOPUONYECKOW HayKe U
npakTuke. Nx cBsA3b ¢ prrnocodckMMm NOHATUAMM OOBEKTUBHOIO M CyOBEKTMBHOIO BECbMa OMocpefoBaHHas U
OTHOCUTESbHaS.

370 He punocodCkun acnekT, a rmaBHbIM 00pPa3oM NOrMKO-MOHATUMHBIN, THOCEOSTOrMYECKNIA, KacatoLMIncst
MPOUCXOXOEHUS YKa3aHHbIX MOHATUN, npouecca mx obpas3oBaHusi, cogepXaHusl, MpPUpPOAbl, OHTONOIMYECKOro
cTaTyca, MEeTOAONorMM UCCreqoBaHus. VHade roBopsi, MHOW Yron 3peHusl, MHOW pakypc npobrembl, XOTd
onpeaeneHHble areMeHTbl purnocodun, B HaCTHOCTM TEOPUM NMO3HAHWS, B HEW BCE XKe NMPUCYTCTBYIOT, KaK 1 BO
MHOIMX APYIMX HOPUONYECKNX NHCTUTYTaX N NOHATUSIX.

OpHako, HECMOTpSt Ha 3Ty CEMaHTUYECKYH TPYAHOCTb, HOPUCTbI C OABHMX BPEMEH ynoTpebnsanu crnoso
"NpaBo" B [AOBYX [MNaBHbIX 3HAYEHUsIX - OOBEKTMBHOM U cybbekTMBHOM. [lpaBoBas [AeNCTBUTENBLHOCTb
paccmaTpvBanach kak Obl B ABYX paspe3ax: B OOHOM MIOCKOCTW 3TOr0 pa3pesa BUAENU YCTaHaBIMBaeMble
rocygapcteom obuieobs3aTenbHble HOPMbI, @ B OPYron - BCe, CBA3AaHHOE C UX peanu3aunen, T€ KOHKpPETHble
BO3MOXHOCTM, MOJSTHOMOYMS, AEACTBUS, KOTOpbIE M0AM MOMMY NpeanpuHumaTtb U akTU4ecku npegnpuHumani
Ha OCHOBE U1 B npefenax 3Tnx HopM.
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lMpaBo Kak HOpMa, 3aKOH, [OCYAAapCTBEHHOE YCTaHOBMEHME W MNpaBO Kak BO3MOXHOCTb WMU
yNpaBOMOYEHHOCTb CYOBLEKTOB BeCcTU cebs M3BeCTHbIM 0Opa3om B pamMKax 3TUX YCTAHOBIEHWM - BOT CyTb
pa3rpaHu4eHns npaBa Ha 0O bEKTUBHOE U CYOBHEKTUBHOE.

lMpaBo B OOBHEKTMBHOM CMbICIE - 9TO 3aKOHOAATENBLCTBO AAHHOMO Nepuoaa B AaHHOW CTpaHe; NpaBo Xe B
CYOBbEKTMBHOM CMbICME - 3TO T€ KOHKPETHble BO3MOXHOCTW, npaBa, TpeboBaHus, NPUTHA3aHWSA, 3aKOHHbIE
MHTEpechbl, a Takke 06S3aHHOCTM, KOTOpble BO3HMKAOT HA OCHOBE WM B Mpeaenax 3TOro 3akoHO4AaTernbCTBa Ha
CTOPOHE YYaCTHUKOB IOPUANYECKUX OTHOLLEHWIA.

MosiBUnack nUHrBUCTMYECKas MOTPEOHOCTb pasrpaHuMuMTb [Ba pasHblX SBMEHUST MOCpescTBOM
06pa3oBaHus ABYX CaMOCTOATENbHLIX MOHATMI. DTO MOXHO ObINo caenaTb ABYMS MyTAMU: MO0 BBECTU HOBLIE
TEPMUHbI, NMMOO HANTU K YyXe WMMEBLUEMYCH OLEHOYHble MpunaratenbHble, CnocobHble OTpasuTb yKa3aHHoe
pa3nuuue. MponsoLwno nocrnegHee.

CnoBo "npaBo" ctano ynotpebnaTtbca ¢ onpegeneHnsamu "obbekTMBHOE" M "cyObekTMBHOE". BO3HMKU
BblpaXeHusi: "oObekTMBHOe npaBo" K "CyObeKTMBHOEe npaBo”, KOTOpble W Mpu3BaHbl ObiMM 0603HAYUTH U
3aKpenuTb OTAENMBLUMECS OpYr OT Apyra peanbHOCTU. K 3TOM NEeKCMYeCcKoM KOHCTPYKUUWM TofKana He TOJNbKO
Teopusi, florMka Mo3HaHus npaea (MeTof pacyieHeHUsi, U3y4YeHust Mo YacTsM), HO M MpaKkTUKa MNpPUMEHEHUs
NpaBoOBbIX HOPM, HAKOMJEHHbIM OMbIT.

3oecb cnepyeTt 3aMeTUTb, YTO ecnn NoHATME "npaBo” ynoTpebnsnocs 6e3 BCSKMX OrOBOPOK, TO NOA HUM
BCcerga nogpasymeBarniocb NpaBO B OOBEKTMBHOM CMbICne, T.e. lopuaudeckme Hopmbl. Heobxogumoctb B
YTOMHEHUM KaK pa3 U BO3HMKaET Torga, korga Tpebyetca obpaTnTb BHUMaHWE 1 yka3aTb HE Ha HOPMY 3aKoHa, a
MMEHHO Ha NpaBo OTAENbHOro cybbekTa - cybbekTMBHOE NpaBo. bes Takoro yTouHeHus, T.e. 6e3 onpeneneHuns
"cyObeKkTuBHOE", MpaBo OObIMHO MbICIIUTCA Kak OOBLEKTMBHOE (COBOKYMHOCTb HOPM), €CMM [Jaxe CroBo
"00BbEKTMBHOE" NMPU 3TOM M OTCYTCTBYET. B 4aHHOM KOHTEKCTE BaXXEH MOMEHT MPOTMBOMNONaraeMocTy.

PasymeeTtcs, sBneHue, obosHavyaeMoe kak "cybbekTuBHOe npaBo”, MOXHO 6bino 6Gbl Bblpas3MTb U C
NMOMOLLIbIO ApYron rpaMmmaTmyeckon opMebl, Hanpumep npaBo cybbekTa, NpaBo Nuua, NpaBo rpaxgaHuHa u T.4.
(monornHeHue), UnNu Mcnonb3oBaTh MNpunaraTenbHble - NIMYHOE MpaBo, MHAMBMAYaNbHOE NpaBo. [Ansi LWMPOKOWN
ayouTopumM, MaccoBOro yutatens 3710 Obino 6bl NOHATHee. B cBoe Bpems npeanaranncb U Apyrme S3blKoBble
cumBonbl. P. WMepuHr HasbiBan CcyOGbekTMBHOE nNpaBO KOHKPETHbIM, MpoTuMBononaras ero abcTpakTHOM
HOPUOMNYECKON HOPME.

B pycckon OOpPeBONOLMOHHON nuTepaType Oblio MHOro obpasHbiX, agOpPUCTUYHBIX OnpeaeneHun
CyOBLEKTMBHOIO npaBa - "3aLULLEHHBLIN 3aKOHOM MWHTepec", "pasmep nnyHom Mowm", "vHAMBUAOYanbHas
BOJMIbHOCTL", "O0ObeM [03BONEHHOM camogedATenbHocTn nuua", "cdepbl BNUAHWST M BRacTM YerioBeka B
obuwectee", "oTKpblTag ONs rpaxgaHMHa BO3MOXHOCTb COBEpLUAaTb W3BECTHOrO poga MOCTYMKM', "XOTeTb U
gencreoBath", "MpeobsBnsaATb TpeboBaHMA K rOCydapcTBy W corpaxgaHam"; "mepbl cBoboabl cybbekTa,
OCYLLECTBNAEMON B OMnpeferieHHbIX rpaHuvuax" v T1.4. Bce 3T gedmHMUMM OTpaxkanu pasfivyHble rpaHu u
CTOPOHbI OAHOr0 CNOXHOro heHoMeHa. Ha aTon noyse Wnun cnopbl U NOUCKN Hanbonee obLuen (yHuBepcanbHOM)
dopmMyribl, KoTopas Obl ycTpamBana Bcex. CumMtanoch, YTo Takas hopmyra eLe He HarhaeHa.

lMpaBoBasi Hayka Bocnosib3oBanacb TepMMHamMmu "ob6bekTnBHoE" 1 "cybbekTMBHOE" He Cny4YanHoO 1 He Onis
TOro TOMbKO, YTOObI pa3rpaHNynTb ABa TECHO COMpUKacaloLMxXCcs, HO He COBMagalrolmX ABMEHUs, a angd Toro,
4YTOObI MONIHEEe OTpa3nTb WX OOLLECTBEHHO-IOPUAMYECKYIO MPUPOAY, (PYHKLMOHAmNbHYO pofb M coumarnbHoe
HasHa4veHwue.

W ecnn yx roBoputb 0 6oree unn MmeHee yaayHon M TOYHOM TEPMMHONOMMKU, TO B HAYYHOM OTHOLLIEHWM,
TEOpETUYECKN, KOrga MpaBO B CMbICNE MPaBOMOYMSA KOHKPETHOrO Nnuua COMoOCTaBnseTcs C NpaBoM B
0OBEKTMBHOM CMbICrie (HOpMa), NpeanodTUTEeNbHEE Kak pa3 TEPMUH "CyObeKTMBHOE MpaBo”, Tak kak oH 6onee
BEPHO M ageKBaTHO BbIpaXaeT CyTb M cneyunduyeckne ocobeHHOCTN 0603HaYaeMOoro ABEHNS.

Bo-nepBbIx, OH OKa3bIBaeTCsl Ha MecTe C YMCTO hOpMaribHOM TOYKN 3PEHMS, @ UMEHHO B CUITy TOrO, YTO B
npaBoBOW Hayke BCce HocuTenu (obnagartenu) npegyCMOTPEHHbIX 3aKOHOM MpaB U 065S3aHHOCTEN Ha3biBalOTCH
"cybbektamu npasa". OTcloga npyHagnexaiee uv To UM MHOE MpPaBo - CYObEKTUBHOE. YKe B 9TOM 3aKIoveHa
N3BECTHas LEerecoobpasHoOCTb NPUMEHEHMS OaHHOIO TepMMHA. Bo-BTOpbLIX, M 3TO rMaBHOe, CrioBamu "nuyHoe",
"MHanBMAyanbHoe" NpaBo Mbl BblpaXanu 6bl MO CyLLECTBY NULLb MOMEHT NPUHAANEXHOCTN NpaBa CyobeKTy, HO
He oTpaxanu 6bl ropa3go 6onee 3HaYMMOro, a MMEHHO (PMITOCOHCKOro HKaHca NOHATUSA. A OH 34eCb, KaK yxe
rOBOPUIIOCb, HECOMHEHHO, NPUCYTCTBYET.

[eno B ToM, 4TO CyOBEKTMBHOE MPABO HE TOMbKO YKa3blBAeT Ha MPUHAANIEXHOCTb MpaBa CyObEKTY, HO U
OoTpaxaeT TOT (haKT, YTO NpuHagnexaulee cybbekTy npaBo (kak Mepa ero BO3MOXHOIrO NMoBeOEeHWs) 3aBUCUT B
M3BECTHBIX Mpegeniax OT ero MYHOIOo XeNaHWs N yCMOTPEeHUs, 0COBEHHO B CMbICIE UCMONb30BaHus. Hopma xe
npaBa OObEKTUBHA, OHa HE 3aBUCUT OT BOJIM U XENaHUS OTAENbHOIO Nuua, el Henb3a pacnopsXaTbCHa Kak Yem-
TO NNYHBIM, UHAMBUAYaNbHBIM. Bygyun obwmM, 6e3nrMYHbIM, OTBNEYEHHBIM NPABUIIOM, HOPMa He NPUHAONEXNUT
N HE MOXET KOMY-Nnbo NpuHagnexaTb.

CyObeKkTMBHOE B HalleM crlyvae - 3TO He TOMbKO NpuHagnexaiiee cyobekTy, HO 1 3aBUCSLLEE OT HEro, a
OOBEKTUBHOE - 9TO HE TONbKO HE NMpuHagnexallee cybbekTy, HO U He 3aBucsLlee OT Hero. CybbekTUBHOE NpaBo
CyOBbEKTMBHO B TOM CMbICME, YTO OHO CBSI3aHO C CYOBLEKTOM W OOYCMOBMEHO €ro BOMEW M CO3HAHMEM.
O6bekTnBHOE NpaBo 06 BEKTMBHO B TOM CMbICIE, YTO OHO HE MPUYPOYEHO K KOHKPETHOMY CYOBHEKTY U HE CBA3aHO
C €ro BONEU3bSABMEHNEM U FIUYHBIM YCMOTPEHMEM.

VIMEHHO 9TW CBOWCTBa [aHHbIX SBNEHWA (3aBUCUMOCTb - HE3aBUCUMOCTb, MNPUHAONEXHOCTb -
HENMpUHaAMNEeXHOCTb, CBSA3aHHOCTb - HECBA3aHHOCTb C CyOBbEKTOM) OTpaxarT croBa "OObeKTMBHOE" U
"cyObekTuBHOe". JTW onpeaerneHvst MoKasbiBalOT pPas3Hyld CTeneHb CaMOCTOSATENbHOCTU 0003HaYaeMbIixX
0OBHEKTOB MO OTHOLLIEHUIO K cyObekTy. Korga venoBek roBoput: "A umeto npaBo”, TO 3TO HE O3HA4aeT, YTO OH
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"MMeeT" HOpPMY MpaBa; 3TO O3Ha4YaeT, YTO OH MOXET (BNpaBe) AeNCTBOBATbL M3BECTHbIM 0Opa3oM B paMkax 3TOW
HOPMbI, UHBIMUW CITOBaMM, B pamMKax CTOSILLLEro Haf, HUM U HE 3aBUCSLLLErO OT HEro 3aKoHa.

Mpu3HaHWe n 3akoHoAaTeNbHOE 3aKpensieHMe eCTECTBEHHLIX NMPaB YerioBeka NpuaaeT AerneHuio npaea Ha
0OGBHEKTUBHOE M CyOBLEKTMBHOE HOBOE 3BYYaHME M 3HadYeHne. TeM bonee 4To pedb, COOCTBEHHO, MOET 00 OQHOM U
TOM Xe npobrieMe, TOMbKO B pa3HblX €€ acnekTax, OpraHWyHO OOMNOMHAKWMX Apyr Apyra. Hepgonyctumo u
BPEOHO KaK OTOXAECTBIEHNE, TaK M NMPOTUBOMNOCTaBIIEHME ECTECTBEHHOMO M NMO3UTUBHOIO Npaea.

lMoaTomMy BOMPOC O TOM, COXPaHSIET NN CErogHsl CBOe 3HadeHne TPaauLMOHHOE ydYeHue O OeNeHnn npaea
Ha 0ObLEKTUBHOE U CyObEKTMBHOE (MHa4e roBOpsi - Ha NpaBo B 06 bEKTMBHOM U CYOHLEKTUBHOM CMbICIIE) MU OHO
ncyepnano cebs B CBETE COBPEMEHHbIX peanuii, MOXEeT UMETb TOSbKO MONOXUTENbHLIN OTBET. KOHeYHO,
coxpaHsieT. BaxHo nuwwb ocBo60AUTL €ro OT NPEXHEN AOrMaTUKK, MOEONOrMYECKMX HACTOEHWN.

B yacTHOCTM, HEMpUeMNeMo B HEM MONOXEHWE, COMMacHoO KOTOpoMy CcyObeKTMBHOEe npaBo Bcerga M BO
BCEX CNy4asx BbiTeEKAeT N3 06 bEKTMBHOIO NMpaBa M NOSTHOCTLI0 MM onpegensieTcsi. ATo He Tak, 0cobeHHOo koraa
peyb MOET O ECTECTBEHHbLIX MpaBax YerioBeka, MCTOYHUK KOTOPbIX - HEe 3akoH. Ho npu 3Tom cnegyeT umeTth B
BMAY, YTO, XOTS €CTEeCTBEHHble NMpaBa M He 3aBWUCAT OT roCyAapcTBa, OHWM HE HanpaeleHbl MPOTMB HEro, a
CYLLLECTBYIOT U peanuayoTcs nNpy NogaepXkke n cogencTeum rocygapctea. C gpyror CTOpOHbI, 3TU Npaea cnyxart
CBOe0OOpa3HbIM OrpaHUYUTENEM AN CaMOol BNacTu.

WTtak, nog npaBomM B OOGBLEKTMBHOM CMbICIE MOHMMAETCsl CUCTEMA HOPUANYECKMX HOPM, BbIPaXXEHHbLIX
(06 BEKTMBUPOBAHHbIX) B COOTBETCTBYIOLLMX HOPMATUBHbIX akTax rocyaapctea (KOHCTUTYUUsIX, 3aKOHaXx, ykasax,
KofeKkcax), He 3aBUCALUMX OT Kadoro OTAEenbHOro WMHAMBMAA; a nog MNpaBoOM B CYOBLEKTMBHOM CMbICIe
NMOHMMAaETCs CUCTEeMa Hamnu4yHbIX NpaB U cBOOOA CyOBLEKTOB, MUX KOHKpPETHble NpaBOMOYMS, BbITEKAlOLINE U3
yKa3aHHbIX BbILLE aKTOB MUY NpuHagnexaiwme UM OT PoXOeHMs 1 3aBUCSILLME B U3BECTHLIX NpPeaenax OT Ux BOSu
N CO3HaHWsi, 0COBEHHO B NPOLIECCE MCMOSNb30BaHUS.

CnegyeT 3ameTuTtb, 4TO, kak nmcan W.A. WnbuH, nog npaBoM B CYOHLEKTMBHOM CMbICNe "MOXET
noapasyMeBaTbCsl B kKa4yecTBe KoppensTa Takke W nobas opugudeckasi 0683aHHOCTb, XOTS TEPMUHONOMYECKN
noes 06s13aHHOCTU HE MOKPbIBAETCA NPeAcTaBreHneM O npaBe B CyOBHLEKTMBHOM CMbicne". B AaHHOM KOHTEKCTe
aBTOp MNoAYepKkuMBar, 4YTO MOMHOMOYMEM 34ecb OyaeT HasblBaTbCsl BCSAKOE paspelleHue, coepkalleecs B
HOopMme, a ODsI3aHHOCTBbI - OOMKEHCTBOBAHWE, KOTOPOE MOXET ObiTb BblpaXEHO CMOBECHO B CaMOM TEKCTe
HOPMbI UMK BbIBOOUTLCS U3 HEE NIOrMYECKUM MYTEM.

M3 3TOro BaXkHOro 3amevaHus criegyeT, YTo NpaBo B CyOBHEKTUBHOM CMbICIe OXBaTbiBaeT COBON He TOMbKO
cucTemy npas (403BOSIEHMI, MOTHOMOYUIA, MPUTA3AHWI), BbITEKAOLNX U3 HOPM OOBEKTUBHOIO MpaBa, HO Takke
N CUCTEMY OPUANYECKMX 0DA3AHHOCTEN, T.€. COBOKYMHOCTb KOHKPETHbIX A0JIKEHCTBOBAHUN, HEOOXOANMOCTEN,
nmnepaTnBOB, NPeAYCMOTPEHHbIX 3aKOHaMK rocyaapcTea. Bce aTo coctaBnseT egmHoe uenoe.

MoHATMA npaBa B OOBLEKTMBHOM U CYyOBHEKTMBHOM CMbICIIE COBEPLUEHHO HEOOXOAUMbI B HOPUANYECKON
Hayke W MpaKTMKe, OHM Mpu3BaHbl BbIMOSHATL BaXHble OMepauuOHHbIe, aHanMTUYecKue, no3HaBaTesbHble,
npuKknagHble 1 coumanbHO-perynsatTuBHble yHkummn. MNepen Hamu - H6asoBble, OCHOBOMONarawLwme KaTeropum
npaBoBefeHus.

§ 3. OcHOBHbIe y4YeHus o npaBe

CraHoBneHne npaBa eCTb MNpoUecC W pes3ynbTaT LeneHanpaBneHHONn OeATenbHOCTM 4YernoBeka,
BKMOYaoLWmnn B ceba no3HaHue npaBa, ero BocnpuaTve (OLEHKY) M OTHOLLUEHME K HEeMY KaK K LieNlOCTHOMY
coumanbHOMy SIBfieHMI0. OTO "BEYHO" mpoTekarollee AeNCTBUE, NMOCKOSbKY OOLLECTBO Ha KaOoM 3Tane CBOEro
pa3BUTMSA OTKPbIBaeT B NpaBe BCE HOBblE M HOBblE KayecTBa, CBOWCTBA, CTOPOHbI, rpaHn. MHOXeCTBEHHOCTb
TEOpMI MNpaBOMOHMMaHMSA OOyCroBMeHa pasfMYyHbIMA HAUUOHAIBbHBIMU W PEervoHanbHbIMU - TPagMUUsaMM,
UNocoPCkUMN 1 MOEOSNOTUMECKMMU  BO33PEHUSIMU, UCTOPUHECKUMU U COLMASTbHO-MCUXONOrMYECKMMM
OCOBEHHOCTAMU. YuuTbIBas TakoW MNMopanv3amM MHEHUA U CRIOXHYH npupogy camoro npasa, W. KaHT BepHo
3ameTwun, 4YTo "IopUCTBI 40 CMX MOP MLLYT CBOe onpedeneHune npasa". B cuny Toro 4to npaBo HaxoguTcs kak Obl
Ha "nepekpecTke" yaoBMNeTBOPEHUS MHTEPECOB PasfnUYHbIX CoUManbHbIX Pyrn, CrOeB, KIaccoB, 3MUT, OHO
MOXeT ObITb MCMOMb30BaHO B pasHbIX Liensx.

CyllecTBylOT criegylolinMe OCHOBHble KOHLUEMUMU npaBa: eCTeCTBEHHO-MpaBoBasi, MCTOpuYeckas,
HOpMaTUBMCTCKasi, MaTepuanumcTuieckasi, NCUxonormyeckas, coumonornyeckas (cm. cxemy 20).
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Cxema 20

OCHOBHHE TEOPUI IIPABA

EcTecTBeHHO-IIpaBOBasg — IIPAaBO €CTb COBOKYIIHOCTbB €CTEeCTBEHHHX
npaB dejoBeka (I'obbc, Jlokk, Panumes u Op.)

JcTopuueckasa — IOpaBO €CThb COBOKYIHOCTHL IIPaBOBEIX OOHYAEBR
(I'yro, lyxTa, CaBMHBM U IOp.)

HopMaTMBUCTCKAsA — IIPaBO €CThb IOMpaMMIa HEe BaBUCAIMX OT CyLeTo HOPM
(Ilrammiiep, HoBroponuer, Kesnb3eH u Op.)

MaTepranmMcTMyeckasa — IIPaBO €CThb BO3BEIeHHAs B 3aKOH
BOJIA TOCIOINCTBYKIETO Kjacca (Mapkc, 2Hrenbc, JIeHMH ¥ 1Op.)

I[lcuxojiormuyeckasa - nmpaBo e€CTb IIPpabBOBEIE SMOLMM JIMYHOCTU
(lTaTpaxmnuxkur, Pocc, PercHep u Ip.)

CoumoJiormMyeckass — IIPaBO €CThb peanm3almsa BaKOHOB, NPUANUECKUE
memcrTeua (Opnux, Mypowmuer, IlayHno u mp.)

n Opyrue

EctecTBeHHO-NpaBoBasi Teopus Hauboree norMyecku 3aBepLueHHylo opMy nonyyuna B nepuog
oypxkyasHbix pesontoumn XVII - XVIII BB. MNpeacrasutenamu ee sisnsitotea T. [066¢, k. Jlokk, A.H. PaguweB n
apyrve.

[(MaBHBIMW MOEAMM 3TOTO YYEHUS BbICTYNaoT cneayowue:

1) B pamkax OaHHOM [OOKTPUHbI pas3gensieTcsl nNpaBo M 3akoH. Hapsgy € NO3WTMBHBIM MpaBoM, T.€.
3aKoHaMK, MNPUHMMaeMbIMW TOCYOapCTBOM, CYLLUECTBYET BbiClIee, "eCTecTBEHHOE" MnpaBo, CBOWCTBEHHOE
YenoBeKy OT poxAeHus. OTO AaHHble OT NPUPOAblI HEOTHEMIIEMbIE MPaBa YernoBeka (MpaBo Ha XM3Hb, cBoGoaY,
CeMblo, COBCTBEHHOCTb), KOTOPbIE BLICTYNAT KpUTEPUAMU NpaBa Nno3MTUBHOIO;

2) NpaBo NO CyLLECTBY OTOXAECTBISIETCS C Mopanbto. [10 MHEHMIO NpeacTaBUTENEN JaHHOW TeopUK, Takmne
abCcTpakTHble HPaBCTBEHHbIE LIEHHOCTU, Kak CnpaBeAnuBoCTb, cBo6OAa, paBEeHCTBO COCTaBMSAT S4p0 npaea,
onpenenstoT cobor NPaBOTBOPYECKUA 1 MPaBONPUMEHUTENBbHbBIV MPOLIECCH;

3) NCTOYHMK NpaB YerioBeKka COOEPXUTCS HE B 3aKOHOAaTenbCTBe, a B CaMOu "dernoBeyeckon npupoge”,
npaea garTcst nbo oT poxaeHus, nubo ot Bora.

[ocTounHcTBa:

3TO MpOrpeccuBHasi JOKTPWHA, nog hnaroM KOTOpPOW coBepLlanuch nepsble OypKyasHble peBOMouuu,
NPVBOAMBLLME Ha CMEHY OTKUBLUMM dheoanbHbIM OTHOLLEHMSAM HOBbIW, 6onee cBOGOAHLIN CTPOW;

CTOPOHHUKaMMN eCTECTBEHHO-MPABOBOV TEOPMM BEPHO 3aMEYEHO, YTO 3aKOHbI MOTYT BbITb N HEMPaBOBLIMY,
HO OHW [OOJMKHbI MPUBOAUTBCS B COOTBETCTBME C MPaBOM, T.€. C TAKUMU HPABCTBEHHBbIMWU LEHHOCTAMMU, Kak
crnpaBenMBoCTb, cBOOOAA, PaBEHCTBO U T.M.;

npoBo3rnawaeT MCTOYHUKOM MpaB 4ernoBeka nmbo npupogy, nubo Bora u T1em cambim BbiGUBaeT
TEOPETUYECKYIO MOYBY Y MPOU3BOSIA YNHOBHMKOB U FOCY4APCTBEHHBIX CTPYKTYP.

HepocTtaTtku:

JaHHOe MOHMMaHMe MnpaBa (Kak abCTPaKTHbIX HPABCTBEHHbIX LEHHOCTEW) ymansieT ero ¢opmarbHO-
IOPUANYECKME CBOWCTBA, B pe3yNnbTaTe Yero TepseTcs YETKUA KPUTEPUA 3aKOHHOMO M MPOTMBO3AaKOHHOIO, Beb
onpeaennTb 3TO C MO3ULUUIA CrpaBessIMBOCTU, MpeacTaBlieHNne O KOTOPOW MOXET ObiTb pasHbIM y pasriMyHbIX
nogen, BeCbMa 3aTpygHUTESNbHO;

Takoe NOHMMaHue CBS3aHO HE CTOJIbKO C MPaBOM, CKOMIbKO C MPaBOCO3HAHWEM, KOTOpPOEe OENCTBUTENBHO
MOXET ObITb pasHbIM y PasnUYHbIX NOOEN.

VcTopuyeckas wwkona npasa cdoopmmpoBanack B koHue XVIII - Havane XIX B. Ee npeacraButensamu 6binu:
I. T'yro, K.®. CaBuHbW, I'. NyxTa n gpyrue.

OCHOBHbIE Naen Ha3BaHHOW JOKTPUHbI:

1) NpaBo - UCTOPUYECKOE ABMEHME, KOTOPOE, KakK 1 A3bIK, HE YCTaHaBNMBaETCSA 4OrOBOPOM, HE BBOAMUTCS MO
YbEMY-NMOO yKa3aHuIo, a BO3HMKAET U pa3BMBaAETCS NMOCTENEHHO, CTUXUIHO;
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2) NpaBo - 3TO Mpexae BCEro NpaBoBble O0OblYaK (T.€. MCTOPUYECKM CIOXMBLUMECS MpPaBuna NoBeOEHWS,
Brekyline 3a cobow topuanyeckme nocrencteus). 3akoHbl Xe MNpoM3BOA4HbI OT OObIYHOro npaBa, KOTOpoe
npouapacTtaeT U3 Heap "HaumoHanbHoro gyxa“, rmyouH "HapogHOro co3HaHusa™;

3) NnpencTaBMTENN 3TOWM TEOPUN, BO3HMKLLEN BO BpeMeHa heoganvama, oTpuuany npaea Yenoseka, Moo B
06blYasix TOM COCIOBHOWM 3MOXN HE MO HANTWN OTPAXXEHUSI HUKaKMNE "eCTeCTBEHHbIE" NpaBa YenoBeka.

Mo3NTUBHLIE MOMEHTbI:

BriepBble ObINo 0bpalleHO BHUMaHWE Ha KynbTyPHO-UCTOPUYECKNE N HaLMOHarnbHble 0cCOBEHHOCTN Npaga,
Ha HeobxoaUMOCTb MX ydeTa B NPaBOTBOPYECKOM MPOLIECCE;

crnpaBeniMBO MOA4YEPKMBAETCS €CTECTBEHHOCTb (3BOOLMOHHOCTL) Pa3BMTUS MpaBa, T.e. TOT (aKT, 4YTo
3aKoHoaTerNb HE MOXET TBOPUTb HOPMbI NMpaBa Mo CBOEMY YCMOTPEHMIO;

BEPHO MOAMEYEHO 3HAYEHME MPaBOBLIX OOLIMAEB Kak MPOBEPEHHLIX BPEMEHEM W CTaOWIbHbLIX MpaBuI
noeeeHus.

HeraTvBHbIE MOMEHTbI;

JaHHas Teopusi BO BpEMS CBOEr0 BO3HWKHOBEHUS OOBEKTMBHO BLICTYMWUMNA Kak HeraTMBHasl peakuus Ha
€CTECTBEHHO-NPaBOBYIO LOKTPUHY, uaen OpaHuy3ckor peBonouuKn; Kak ugeornorns deoganmama - yxe
OTXMBaIOLLLErO CTPOS;

ee npeacTaBuTENN NepeoLeHnBany posnb NpaBoBbiXx 0bbidaes B yLiepbd 3akoHO4aTeNbCTBY, MEXAy TEM B
HOBbIX 3KOHOMMWYECKMX YCIOBMUSX OOblMan y)Xe He CrpaBnsiiiuCb C BRACTHbIM MOSTIHOLEHHBIM ynopsigovyeHnem
PbIHOYHbIX OTHOLLIEHWIA.

HopmaTmBucTckas Teopusi npaBa B Hauboree nonHow cTeneHn Obina cdopmynmpoBaHa B XX B.
Mpencrasutensmu ee 6binu: P. WTammnep, MNM.U. Hosropoaues, I'. Kenb3eH u gpyrue.

OCHOBHbIE Naen aHHOIo y4YeHUs 3aKoYaloTCs B CrieayoLem:

1) ncxogHbIM (B YacTHOCTKM, ANSA koHUenuun Kenb3eHa) siBnseTca npeactaBfeHne 0 NpaBe kak O cucteme
(nMpamwnae) HopM, rae Ha camoM BepXy HaxoguTcs "OCHOBHas (CyBepeHHasi) HopMma", MpuHATas 3akoHogaTenem,
U rge Kaxagas Huslasi HopMa YepraeT CBOK 3aKOHHOCTb B HOpME BOornbLUEN IopuanyecKon Cunsbl;

2) no Kenb3eHy, npaBo - 3TO cdepa [OmMKHOro, a He cyuwero. OHo, Takum o0Opas3om, He umeet
060oCcHOBaHWsi BHE cdyepbl HOPM [OMKEHCTBOBAHUS M €ro Cuna 3aBUCUT OT JIOTMYHOCTM U CTPOMHOCTU CUCTEMBI
topuanyeckmx npaeun noeegeHus. MNMoatomy Kenb3eH cumTan, YTo ropuanyeckas Hayka gOKHa u3yvaTb NpaBo B
"yncTom Buae", BHe CBSA3M C MOMUTUYECKUMMU, COLNANBbHO-IKOHOMUYECKUMU 1 APYTUMUN OL€HKaMU;

3) B OCHOBaHUWM nNuUpamMuabl HOPM HaxXOAATCA MHOMBMOYamnbHblE akTbl - PELeHWs CcygoB, OOroBopbl,
NpeanucaHns agMUHUCTPaLMM, KOTOpble TakKe BKITOYAOTCS B MOHATWE MpaBa W KOTOpble TOXe AOSKHbI
COOTBETCTBOBATb OCHOBHOW (Npexae BCero KOHCTUTYLIMOHHON) HOpPME.

[ocTtounHcTBa:

BEPHO MNOAYEPKMBAETCA Takoe onpedernsiowee CBOWCTBO MpaBa, Kak HOPMaTMBHOCTb, Obpaliaetcs
BHMMaHME Ha HEOBXOAMMOCTb Mepapxmm NPaBoBbIX HOPM MO CTENEHU UX IOPUANYECKON CUNbI;

HOPMAaTUBHOCTb B JaHHOM MOAXOA4e OpraHM4ecku cBsidaHa C (hopmMarbHOM OnpenerieHHOCTLIO npaBsa, YTo
CYLLIECTBEHHO oObner4aetr BO3MOXHOCTb PYKOBOACTBOBATbLCS HOpuaunyecknmmn tpeboBanusimn (B cuny Gonee
YeTKUX KpUTepMeB) MU NO3BOMSET CyObeKkTaM 3HAaKOMUTBLCH C cogep)XaHueMm MocrnegHUX no TEKCTY HOPMAaTUBHbIX
aKTOB;

MPU3HaOTCA LUMPOKME BO3MOXHOCTU rocydapcTBa BnMATb Ha OOLeCTBEHHOe pasBuTMe, MBO MMEHHO
rocygapcTBo yCTaHaBnmBaeT n obecneymBaeT OCHOBHYO HOPMY.

HepocTtaTku:

npeactaBuTeNen LaHHOM TEOPUN KPUTUKYKOT 3a YBIEYEHHOCTb hbopmManbHOM CTOPOHOM MpaBa, 4To
MOBMEKNO 3a COOOM WrHOPMPOBAHWE €ro COoAepXKaTeflbHOW CTOPOHbI (MpaB fMYHOCTW, HPaBCTBEHHbIX Havan
IOPUANYECKMX HOPM, COOTBETCTBUSA MX OOBEKTUBHBIM MOTPEOHOCTAM OOLLECTBEHHOrO pasBnThs M T.M.), 3a TO, YTO
OHW HEeoOLEHMBaNM CBA3b NpaBa C CoLmanbHO-9KOHOMUYECKUMMN, MONIUTUYECKMMMN U AYXOBHBIMU DaKToOpamu;

npu3HaBas TOT pakT, YTO OCHOBHYIO HOPMY MPUHMMAaET 3akoHogaTenb, Kenb3eH npeyBenuuvMBaeT posib
rocygapctea B YCTaAHOBIEHUM 3PMEKTUBHBIX OPUONYECKUX HOPM. B cuny pasHbiX MApUYMH OHO MOXeT
YOOBETBOPATLCHA N YCTapeBLUMMIN HOPMaMU, U1 OGHO3HAYHO MPOU3BOSBHBLIMMN.

MaTtepuanuctnyeckaa Tteopusa npasa Bo3Hukna B XIX - XX BB. Ee npeacrasutensamu BbicTynunu: K
Mapkc, ®. QHrensc, B.W. lenuH, I'.B. lNnexaHoB n gpyrve.

OCHOBHBIMUN MOEAMW HA3BaHHOW AOKTPUHbI MOXHO CYMTATh CriegyroLme:

1) NnpaBo NOHMMaeTCH Kak BO3BEAEHHAsd B 3aKOH BOMsl rOCMOACTBYIOLLErO Kracca, T.e. Kak KraccoBoe
SIBNEHNE;

2) cogepXaHue BbIPaXKEHHOM B MpaBe KIAacCOBOM BOMM B KOHEYHOM CYETE OMNpedensieTcs XxapakTepom
NMPOM3BOACTBEHHbIX OTHOLLEHWUA, HOCUTENAMU KOTOPbIX BbICTYNAOT KacCbl COOCTBEHHMKOB, AepXallne B CBOMX
pyKax rocyaapCTBEHHYIO BMNaCTh;

3) npaBo npefcTaBnsieT COOOM Takoe couuanbHOoe SBMNEHVMEe, B KOTOPOM KraccoBasli BOMS nonydaeT
rocygapCTBEHHO-HOPMATUBHOE BblpaxeHue. [IpaBO - STO HOpPMbI, YCTaHaBMMBAEMble W OXpaHsAeMble
rocygapcTBOM.

MonoxuTenbHbIE MOMEHTHI:

B CBSA3N C TEM, YTO MPEACTaBUTENM OAHHON TEOPUWM MOHUMANM MpPaBO Kak 3akoH (T.e. kak dhopmanbHO
onpeaeneHHbIi HOPMATMBHbIN aKT), OHW BbIAENANN YETKNE KPUTEPUM NPABOMEPHOIO 1 NPOTMBOMNPABHOO;

nokasanu obyCMNOBNEHHOCTb NpaBa CouManbHO-3KOHOMUYECKUMU bakTopamu, Hambornee CyLeCcTBEHHO
BMNUSIIOLLMMUN HA HETO;

obpaTunvM BHMMaHME Ha TECHYIO CBSI3b MpaBa C rocygapCTBOM, KOTOpOe yCTaHaBnuvBaeT u obecneunBaeT
peanu3aumio NpaBoBbIX HOPM.
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HepocTtaTtku:

npeyBenuuMBany posib KNaccoBblX Hayan B npaBe B yuwepb oOwevyenoBedeckum npvHUMNam,
orpaHM4MBan CyLeCTBOBaHMNE NpaBa NCTOPUYECKMMN pamMKaMiy KIacCcoBOro obLLecTBa;

N3MWLLHE XEeCTKO CBA3bIBany NpaBo C MaTtepuanbHbiMKM hakTopamm, ¢ 3KOHOMUYECKUM LETEPMUHU3MOM U
TeM caMbIM YMansanu apyrue npuyvHbl 1 yCnoBusl, BNUSIOLLME Ha NPago.

Mcuxonormyeckas Teopus MnpaBa Haubonee norMyeckn 3aBeplueHHyto ¢opmy nonydmna B XX B.
Mpeacrasutenu: J1.W. MeTtpaxuuknin, A. Pocc, WN. PeincHep u apyrue.

OCHOBHbLIMW MOESIMU 3TON AOKTPUHbI SIBNSAKOTCS:

1) ncuxuka niogen - dakTop, onpeaenslwni passuTne obliecTsa, B TOM Yucre ero moparnb, npaso,
rocyaapcTBo;

2) MOHATME WU CYLHOCTb NpaBa BLIBOAATCA HE U3 OeATEenbHOCTM 3akoHoAaTens, a Npexge Bcero us
MCUXONOrMYECKMX 3aKOHOMEPHOCTEN - MPaBOBbLIX 3MOLMIA N0AEN, KOTOPblE HOCAT UMNEpPaTUBHO-aTPUOYTMBHEIN
XapakTtep, T.e. npeacTaBnsitoT cobol nepexuMBaHMsl YyBCTBA, CBA3AaHHOIO C MPaBOMOYMEM Ha YTO-TO
(aTpmnbyTMBHasn HopMa), 1 YyBcTBa 06513aHHOCTU caenaTtb YTo-TO (MMNepaTuBHas Hopma);

3) BCe NpaBoBble NepeXunBaHNs OeNATCs Ha ABa Buaa npaea - No3UTUBHbIE (MCXoAswme OT rocyLapcTsa)
N UHTYUTUBHbIE (NINYHbIE, aBTOHOMHbIE). [ocneaHne MoryT He GbiTb CBsidaHbl ¢ NepBbIMU. NHTYUTMBHOE Npago, B
OTNnMYMe OT MO3UTUBHOIO, BbICTYNaeT MOAMMHHBIM PErynsaTopoM MOBEAEHUs NoAeN U NO3TOMYy OOMMKHO
paccmatpuBaTbhCsl Kak "gencTtBuTenbHoe" npaBo. Tak, pasHOBUOHOCTbIO MEPEXMBAHUN WMHTYUTUBHOrO npasa
CUNTaIOTCA NEpPEXMBaHUS MO NOBOAY KapTOYHOro [orra, NepexuwBaHust AeTbMU CBOMX 00SI3aHHOCTEN B Urpe u
T.M., KOTOPblE COOTBETCTBEHHO (DOPMUPYIOT "MropHOe NpaBo”, "AeTckoe npaso” u T.4.

[ocTtounHcTBa:

obpalLeHOo BHMMaHWE Ha MCUXONOrM4Yeckne MOMEHTbLI M MX ponb B npouecce OYHKLUMOHMPOBaHMSA Npasa
Hapsay C 9KOHOMUYECcKUMU, nonuTtndeckumun u np. OTclofa - Henb3s n3gaBaTb 3akOHbl 6e3 ydeTa coumanbHom
MCUXOMNOrMK, HEMb3sl NPUMEHSATb UX, HE YYUTLIBasi CUXONOrMYECKyo NpUpoay UHAMBUAA;

aKUEeHTUPYET BHMMaHWE Ha poniM NPaBOCO3HaHWs B NPaBOBOM perynvpoBaHWM M B NPaBOBOW cUCTEME
obuiecTsa.

HepocTtaTku:

npeacTaBuTENn JaHHOW Teopun NpeyBenuynBanu ponb B NpaBoBoOW cpepe NCMXOonornyeckmx pakropos B
ywepb opyrmm (coumanbHO-3KOHOMUYECKUM, MONTMTUYECKUM, KyNbTYPHBLIM 1 T.M.), OT KOTOPbLIX B NEPBYHO ovepedb
3aBWCUT Npupoga npasa;

B CBSI3M C TEM, YTO "nognnHHoe" (MHTYUTMBHOE) NpaBO NPaKTUYEeCKU OTOPBAHO OT rocygapcTea U He NMeeT
hopmarnbHO OMNpedeneHHoro xapakrepa, B JaHHOM noaxode OTCYTCTBYHOT YeTKMe KpUTEPUM NpPaBOMEPHOro u
HernpaBOMEPHOro, 3aKOHHOTO U HE3aKOHHOTO.

Couuonornyeckas Teopus npaea 6bina copmmpoBaHa B Hanbonee 3akoHYeHHOM Buae B XX B. E. Opnux,
YKenun, C.A. Mypomues, P. MNMayHg cuntaroTes ee Beaywmmmn NnpeactaButTensiMun.

OCHOBHbIE Maeu 3aK4aTC B CriegytoLLem:

1) pa3gensoT NpaBO U 3aKOH, XOTA AenarT 3TO He TaK, Kak MAEeOoNorn eCTeCTBEHHO-NPaBOBOWN AOKTPUHBI.
lMpaBo BonnowaeTcs He B €CTECTBEHHbIX MpaBax M He B 3aKOHax, a B peanusauum 3akoHoB. Ecnv 3akoH
HaxoguTcst B obnacTtu OOMMKHOro, TO NpaBo - B cdhepe CyLEero;

2) noa NpaBOM MOHUMAIOTCS HOPUANYECKME OENCTBUSA, NpakTyka, NpaBonopsaokK, NPUMEHeHe 3aKOHOB U
T.n. [MpaBo - 3T0 peanbHoOe NoBeAeHNEe CyOBbEKTOB NPAaBOOTHOLLEHNI: hn3ndeckux n ropugmdecknx nuu. OTcroga
Opyroe Ha3BaHWe JaHHOW OOKTPUHbI - TEOPUS "KMBOro" Npaea;

3) bopmynmpytoT Takoe "XnBoe" NpaBo npexae BCEro cyabu B NPOLECCE HPUCOANKLUMOHHON OeATENBHOCTMY.
OHu "HanonHsT" 3aKOHbI MPaBOM, BbIHOCS COOTBETCTBYIOLLME PELLUEHUS M BbICTYNas B 3TOM criydae cybbektamm
npaBoOTBOpPYECTBa.

K nnocam gaHHOM Teopun OTHOCATCS:

OHa oOOpaliaeT BHUMaHWE Mpexae BCEero Ha peanusauuwio npaBa, Ha cyuwee, rge oHo obpetaet
npakTuyeckoe NpMMeHeHMe;

hUKCMpyeT NprmopuTeT OOLLECTBEHHBLIX OTHOLLEHUI KaK COAepKaHns Npasa;

XOpOLIO corflacyetcss C  OrpaHWdYeHMeM T[OCYydapCTBEHHOrO BMeLUaTenbCTBa B 3KOHOMUKY, C
JeueHTpanusauunen ynpaeneHusl.

MwuHycbl:

€Cnv Mo MpaBOM MOHMMATb peanu3auuio 3aKOHOB, pearbHbI NPaBOMOPSAOK, TO TEPSATCS YeTkue
rpaHuLbl Mexay NpaBOMEpPHbIM U HEMPaBOMEPHBIM, 60 cama no cebe peanu3aums MOXeT OblTb KaK 3aKOHHOW,
TaK 1 NPOTMBO3AaKOHHOWN;

B CWIy MepeHoca LeHTpa TSKECTM MNpaBOTBOPYECKOM AEATENbHOCTU Ha Cygden M agMUHUCTPAaTOpOB
YBEIIMYMBAETCA OMAaCHOCTb HEKOMMETEHTHOro MPUMMEHEHWUs MpaBa, MpPoOM3BONa CO CTOPOHbI  KOPbLICTHBIX
OOIMKHOCTHbIX ML,

Takum ob6pasoM, B UCTOPUYECKOM KOHTEKCTE MPaBO OLLEHMBAroCh M OLEHMBAETCS NO-pasHOMy. HasBaHHble
TEOpMM €CTb CaMble 3aMeTHble BEexXu B MNpPOLEecce MpPaBOMNOHMMaHUA, B W3MEHEHUMN HOPUANYECKOrO
MUWPOBO33peHMs obLlecTBa. [laneko He Cry4yanHo, YTO 3TU YYEHUs1 He pa3 yxKe Obinu BocTpeboBaHbl MPaKTMKON.
Kaxgas u3 nepevmcrneHHbIX JOKTPUH UMEET KakK NOMOXUTENbHbIE, Tak N OTpuUaTernbHble MOMEHTbI. U nntockl, n
MUWHYCbl BaXXKHO 3HaTb U UMETb B BMUAY NPW XapaKTEPUCTUKE TEOPUN.
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§ 4. ﬂVICKyCCVIOHHbIe dCneKkTbl NpaBONOHUMaAHUA

Kak y>xe oTmevanocb, NpaBo - CIOXHOe M MHOro3Ha4yHoe siBNeHue, 3aTparuBarllee MHTepechl Bcex 6e3
NCKIMIOYEHNST YYACTHUKOB OOLLECTBEHHbLIX OTHOLUEHMI, MHAMBMAOYaNbHbLIX W KOMMEKTUBHbLIX. ECTECTBEHHO, 4TO
BOKPYr HEro BCErga LUnM KU cenvac mayT MOCTOSIHHbIE HaydHble cnopbl. CyllecTByeT MHOXECTBO pPasriMyHbIX
TPaKTOBOK [AaHHOrO (PEHOMEHA, CMOXWIUCL Lenble LWKOMbl, HanpaBneHusl, OOKTPWHbI, TaK WU KHa4ve
OO BACHSAIOWMNE CYLIHOCTb, NpUpOAdYy, Ha3HadeHue npaea, ero posfb B XM3HW obliecTBa. HekoTopble M3 3TUx
Teopuii, Hambonee W3BECTHble W TPaAWLMOHHLIE, W3NMOXEHbl B MpegbiaylwemM naparpade (ecTecTBEHHO-
npaBoBasi, UCTOPUYECKas!, coLmornornyeckasl, ncuxonormyeckas, HopmaTMBUCTCKas u ap.).

B paHHOM e crny4yae oOpallaeTcs BHUMAHWE Ha COBPEMEHHblE MOOXOAbl K MOHMMAaHWo MpaBa, Ha Te
acnekTbl, MO KOTOPbIM Yy4eHble-NpaBoBeAbl BeoyT AWCKYCCUM U BbiCKasblBalOT CBOM MHEHUS OTHOCUTENbHO
npegmeTa NoneMukn. ATu B3rnsgbl U CYyXXOEHUS1 HOCAT HE NPOCTO PasfnyHbIN, HO NogYac B3aUMOMUCKITIOHaoLWUiA
UNn No KparmHel Mepe BecbMa MPOTMBOPEYMBLIA XapakTep. B pesynbTaTte HeEsCHO, YTO e CerofHsi o3Ha4vaeT
npaBo B pearlbHOW AEWCTBUTENbHOCTU, KakMM OHO LOIMKHO ObiTb, WNW, TOYHEE, KakMM €ero XenawT BUAETb?
VHbIMK cnoBamu, CyLecTByeT NNniopanv3mM npaBoMoOHMMaHUA. YKaeM NULLb Ha HEeKOTopble U3 BblBUraeMblxX
KOHLIENLMI U UHTEeprpeTauuni.

1. MNpaBo ecTb hakTU4ecknii NOPSAOK OTHOLLEHUI, OXpaHAEeMbIn 1 3alLuaeMblin rocygapcTsom. Mo cyTu -
3TO BO3BpaT K M3BECTHbIM lOPUAMYECKMM BO33peHMsIM npowroro. Ho geno He B Bo3BpaTte (B uUcTopuu Gbino
HemMarno OTHIOAb HEMMOXUX Y4YeHuin), a B TOM, YTO B CBETE [OaHHOro Teanca nobble LelCTBMS BriacTew,
YMHOBHMYECTBa, Gropokpatum, "annaparta” MOXHO paccMmaTpuBaThb kak "npaBo”. Begb Bnact npegepxaiine
CaMn B OCHOBHOM W CO34al0T YroAHbI M BbIFO4HBLIA UM "MOpSOoK OTHoweHun". Mo Takon norvke fJaxe
HenermMTUMHoOE NPUMEHEHWE CUIbl OKaXeTes "nMpaBoM", HO NONULENCKUM, "KyradHbiM".

M notom - kak BoOGLLEe MOXeT "thakTuyeckmii NopsiAoK OTHOLIEHWA" (NpaBo) perynupoBaTtb, OXPaHsTh,
3awmwaTb TOT Ke MOPsiAOK OTHOLLEHWA? PerynaTop crivBaeTcsi C perynupyemMbiM, peanbHasi XWM3Hb - CO
cpeactBamu (cnocobamu, popmamm, MHCTPYMEHTaMN) ee opraHM3auun, ynopsgodmBaHuda. 3To TeopeTmyeckas
Hecypasuua. FAcHo, 4To nogobHas TOYka 3peHUs MEeToAOoNOrMyeckn HecocTosATernbHa W, cregoBaTernbHO,
Henpuemnema. Ha npakTuke oHa MOXET MPUBECTU K BeCbMa HexenaTerbHblM HeraTuBHbIM MOCMeacTBUSAM -
CTUXMK, CaMOTEKY, HEYNpPaBnsieMOCTH.

2. lpaBo - 3TO He 3aKOHbl, MpPUHMMaeMble [AEeMOKPaTU4eCKM W30BpaHHbIMU MNpPeaCcTaBUTENbHLIMU
YUPEXAEHNSMN U BbipaXatollme CyBEepeHHY BOM Hapoda, a obwme (abcTpaKTHble) MpUHUUMBI F'yMaHU3Ma,
HpPaBCTBEHHOCTK, cnpaBeanuBocTu. Ho Takne HeuyeTkme, aMopdHble NPeacTaBneHns O npase OTAANST Hac OT
Xenaemoro npaBornopsigka u 3agadv ero ykpennenusi, Mbo ykasaHHble npuHumnbl, ngeun ("HenucaHoe npaso"),
HECMOTpPS Ha ux, GeccnopHO, BLICOKYHO LIEHHOCTb, BCE e He Moryt camm no cebe, 6e3 Heobxoammomn
hopmanusauun, Cnyxntb KPUTEPUSMU NPaBOMEPHOTO U HENpPaBOMEPHOro, 3aKOHHOTO M MPOTUBO3AKOHHOrO, a
crniegoBaTtenbHO, HEe B COCTOsiHUM obecnednTb CTabunbHOCTb M OpraHu3oBaHHOCTL B obuwecTtse. Vcyesaet
HOpMaTuBHas OCHOBa Npasa, NogpbIBaeTCs ero peryndatueHas pornb. CerogHs 3To 0COBeHHO 04eBUOHO.

B oatom cnyvae OTKpbIBaeTcsa MNpoOCTOp [Ans BOMOHTapM3ama W Npou3BONia, MOCKOMNbKy €BOGOAa,
AemMoKpaTusl, Moparb NOHMMalTCH PasfUYHbIMU NONUTUYECKMMU CyObeKkTamun, B TOM Y1Cre BNacTBYOLWMUMMU, MO-
pasHOMY, HaMofHATCA HeOOHO3HauyHbIM codepxaHueM. [a n noyemy 3akOHbl (HOpMarnbHble, FyMaHHble,
CO30aHHble C cobnogeHmem Bcex ObLenpuHATLIX Npoueayp) He MOryT BblpaxaTb yKasaHHble Bbille naearnbl?
BcTaeT Takke HeNpOCTOM BOMPOC O TOM, KTO U Kak AOJMKEH onpeaenstb - "NpaBoBON" TOT UM MHOW 3aKOH WUn
"HenpasoBon". ['ge kputepun? Kto cyabm?

KoHeuHO, kaTeropum npaea u 3akoHa He coBnagarT. 3aKOH eCTb OaHa M3 (hopM BbIpaKeHUs npaea -
Havbonee UMBWMIM30OBaHHAsE W COBEPLUEHHAsl, WX OTOXAOECTBMeHMe Heponyctumo. Ho u  wmsnuwHee
NMPOTUBOMOCTaBMNEHNE ITUX ABYX MOHATUM HEe BeAeT K AOCTWXKEHUIO MO3UTMBHBLIX Lienen. OTo nopoxgaeTr ToT
caMbll MPaBOBOW HUTMMN3M, KOTOPLIN BCE OPYXHO ocyxaalT. HecoseplueHHble, "HenpaBoBble" 3akoHbI Bcerga
Obinn, ectb n BygyT. W BpsSa nu npaBubHO TOMBKO HA 3TOM OCHOBAHWMM yMandTb 3Ha4YeHuWe 3akoHa BooOLue,
oTOABUrasa ero Ha BTOPOW MfiaH Kak npaBo "BTOPOro copta" nocne "nognnHHoro”, "Hactosuiero”, "HenmcaHoro".
Takas no3uunsi, MArkO roBOpsl, HEKOHCTPYKTMBHA, OCOBEHHO B YCIOBMAX Lapswero B cTpaHe Gecnpegena u
KpMMUHana.

Konb ckopo BblABMraeTcs fo3yHr O "AuWKTaType 3akoHa", HeOOXOAMMO Mpexae BCEero NpuBMBaTb K HEMY
yBaxkeHue. Mbl OCTaBnsieM B CTOPOHE BOMPOC O KOPPEKTHOCTU UM HEKOPPEKTHOCTM AaHHOIO fI03yHra - 370 TeMa
Ons oTaenbHoro pasrosopa. Ho 1o, 4yto B Poccny Hago HaBOAWTbL MOPSAAOK, YTBEPXKAaTh 3aKOHHOCTb, MOBbILLATD
OTBETCTBEHHOCTb, - 3TO GeccnopHo. PewuTtb 3TM 3agayn nuvb C MOMOLLBIO BbICOKMX CROB, abCTpakTHbIX
"0emMoKpaTUYecKmx" LLeHHOCTEN HEBO3MOXHO. YKM3Hb, NpakTuka TOMKaT K TOMY, YTOObI OpraHM4eckn CoeauHnNTb
"nmucaHoe" n "HenncaHoe" npaBo B egMHOE Lienoe.

3. CnegyeT pasnuyatb MNpaBO Bractu u npaeo rpaxgaHckoro obuwectBa (C.C. AnekceeB). ABTOp
cornawaeTcs ¢ Tem, 4YTO "ecnv NpaBo BbIPaXXEHO B 3aKOHAX U APYrMX HOPMATMBHBLIX MCTOYHUKAX, TO OHO XyOo-
OenHo Bcerga CoOOeNCcTBYET KakoMy-TO MOPsSiAKY, MOMOraeT XoTb B 4EM-TO NMPOTUBOCTOSATb Xaocy u becnpegeny.
lMucaHoe npaBo - Bcerga HEKOTOPbLIA MAC MO CPaBHEHWIO C BakxaHanuen pa3boMHWYBbErO CBOEBOMUS U
PEBONIOLMOHHON LieniecoobpasHocTu” <*>. [NprHUUNManbHO BaXkHas KOHCTaTauusl.

<*> HesaBucumas raszeta. 1995. 23 maprTa.

M Bce e, cOrmacHo 3TOMY MHEHMIO, NMpaBO MpeacTaeT B HEKOEM pa3fBOEHHOM Buae, a crano ObiTb,
TPYLHOBOCMpPUHMMaeMbIM ero cybbektamu. "lMpaBo BNacTtv', MO NOrMKe OaHHOW KOHLEMUMU, CIYXWT TofibiM
WHCTPYMEHTOM B ee pykax. OTo "nnoxoe" npaBo, ToTanutapHoe, HecnpaBegnueoe. [pyroe geno - "nmpaeo
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rpaxkgaHckoro obuwectea". Takoe npaBoO, OCHOBAHHOE HA €CTECTBEHHbIX MpaBax YerioBeka, AOMKHO CTOATb Haj
BMacTbio N CBSA3bIBaTb, OrPaHM4YMBaTb €€ MPOU3BOSbHbIE, MpaBOHapyLLalLWwme OENCTBMSA. OTO BEPHO, B 3TOM -
CyTb MPaBOBOro rocyaapcTea. Ho 34ech Bce ynvpaeTcs B Xxapakrep, Npupoay caMmoun BnacTu.

Ecnun nepea Hammn OencTBUTENbHO rpaXaaHckoe oOLEecTBO, TO M BNacTb B HEM AOMMKHA ObITb NOANTMHHO
JemokpaTuyeckasi, 6e3ynpeyHo NermTMMHasl, BbipaXkalolasi KOpeHHble MHTEpPEeChbl U ugeansl BCEX rpaxaaH. A
pa3 TaK, TO U NpaBo B HEM Mpu3BaHo ObiTb He "MpaBom BnacTu", a nNpaBom Bcero obuiectsa. CnegoBaTesibHO,
OCHOBaHUS A5 MPOTMBOMOCTABMEHUSA 3TMX OBYX "TUMNOB" npaBa oTnagarT. [aHHasi KOHCTPYKUMS OCOObIX
BO3PaXXEHUN He BbI3bIBAET, HO OHA BCE XXE HE MPOSICHSET 40 KOHLA BOMPOC O TOM, YTO e npeacTtaBnsieT cobom
CerofHsi NpaBo Kak LIeNloCTHOE siBNEHNe.

4. Heob0oCHOBaHHbIN 1 rMnepTpodMpoBaHHbIN pa3pbiB ECTECTBEHHOIO M NO3UTMBHOMO Npaea Mo NPUHLMNY:
"unn - unu" (J1.B. letpoea). Beaob ecTecTBeHHO-NpaBoBasi [OOKTPUHaA BOBCE He oOTpuuana 3HayeHus
MOMOXUTENbHbLIX 3aKOHOB, HE yMansna ux ponv M HeobxogumocTn. OHa nNuwb BbICTynana 3a npuopuTeT
NPUPOXAEHHBIX, @ MOTOMY HEOTHEMIIEMbIX MPaB YerioBeka U 3a MOfIHOE COOTBETCTBME MM BCEX HOPUOMYECKMX
YCTaAHOBMEHUI, NPUHUMAEMbIX OTAEeNbHbIMW rocyaapcTBaMu. YkasaHHble [OBa BuAa npaBa AOMKHbl He
KOnnmampoBaTtb Mexay coboi, a TECHO B3aMMOLENCTBOBAT.

N.A. UnbuH nncan: "OcHoBHasi 3agaya NonoXMTENbHOro npaBa COCTOWUT B TOM, YTOObl NpUHATL B cebs
cojepXaHue eCcTeCTBEHHOro nMpaBa, pa3BepHyTb €ro B BuAe psga npaBun  BHELWHErO nNoBedeHus,
NPUCNOCOBNEHHBIX K YCIOBUSIM LaHHOM >XKM3HM U K NOTPEOHOCTAM OaHHOro BPEMEHMW, NpuaaTb 3TUM MpaBuniam
CMBbICITOBYIO (DOPMY M CITIOBECHOE 3aKpenrieHve 1 aanee npoHWKHYTb B CO3HAHWE WM K BOMe NoAen B KavyecTBe
NPUOPUTETHOIO CBA3yIOLLEro BeneHus. NonoxntenbHoe NpaBo ecTb LernecoobpasHas dopma nogaepxaHus
€CTECTBEHHOro npaesa" <*>,

<*> UnbuH U.A. O cywHocTn npasoco3HaHus. M., 1993. C. 58.

B COBpPEMEHHDbIX YCIoBUAX Poccun oyeHb BaxHoO BCEeMepPHO NoBbIWaTh POSyib 3aKOHOB, APYrMX HOPMaTUBHO-
NpaBOBbIX aKTOB B CO34aHMU HOPUOMYECKNX rapaHTUIA NpaB 4YenoBeka, cBoOOAbl JIMYHOCTU, €€ 3aLMLLEHHOCTH,
MOCKONbKY MMEHHO 3TO OCTaeTcs Moka OAHOW M3 Hamboriee OCTpbIX M HepelleHHbIX npobrnem obluiectea. B
KoHcTuTyumm P® 3anucaHo: "MpusHaHue, cobniogeHre n 3awmta npasB YenoBeka u rpakgaHuHa - o683aHHOCTb
rocygapcTtea" (cT. 2). Ho rocygapcTBO MOXET OCYLLUECTBUTb AaHHY 3agady He MHave kak C MOMOLLbK U1
nocpeacTBOM 3aKOHOAATENLCTBA (MO3UTMBHOIO Nnpaea).

5. HopmaTtuBHOE 1 LWIMPOKOE NOHMMaHWE npaBa - Crop 3TOT 418 Halen Haykn ABASeTCA TPaaMLMOHHBIM U
B KakoW-TO Mepe yxe "saTeopeTuanpoBaHHbIM". OH BO3HMK elle B 50-e rr. n anutca go cux nop. CyTb ero,
roBopsi KpaTKo, COCTOMT B TOM, YTO OAHW y4YeHble TPaKTYyIT NpaBo Kak cyrybo HopmaTuBHOe siBfeHue, a apyrve
BKITIOYAIOT B HEro, NOMUMO HOPM, Takke psa AOMNOMHUTENbHbLIX, MMaBHbIM 0Bpa3om COMyTCTBYHOLWLMX MpaBy,
KOMMOHEHTOB - MNPaBOCO3HaHWe, MPaBOOTHOLUEHWS, MpaBa 4ernoBeka M T.4., T.e. PacCWMPSOT codepXaHue
MOHATUS.

3ameTyMm, 4YTO HEenpoxoaumom nponactTu Mexagy STUMU No3NUMsSMU  HeT, Mbo "HopmaTuBMCTbI"
OroBapvBaloTCH, YTO OHW paccMaTpuBaloT NPaBO He B 3aCTbiBLUEM COCTOSHMW, HE B CTaTuke, a B AMHaMWUKeE,
WHbIMK CrioBaMu, B npouecce yHKUMOHNPOBaHUSA, peanu3aumu, rae Kak pas u BO3HUKaeT Bce To, YTo genaet
npaBo XuBbIM, paboTatoLwmmM. B cBoo odyepenb, CTOPOHHMKN LLUMPOKOrO NOAX0AA HEM3MEHHO NOAYEPKMBALOT, YTO
OHM HUMKOr4a He MCKIYanu HOpMbl M3 NOHATMA npaBa. Begp ewe N.A. MnbnH nonaran, 4to noboe yyeHne o
npaBe B KOHEYHOM cuyeTe ynupaeTca B Hopmy. OgHako, cornawascb ¢ 3TOWM MbICIbO, NpeacTaBuTeny gaHHOW
No3MUUN CYMTALOT, YTO MPaBo - ATO HE TOMbKO HOPMbI, @ HEYTO BorbLuee; OHO LWupe, Goraye.

Y Kaxgoun M3 STUX KOHCTPYKUWUA eCTb CBOW aprymeHTbl, CBOU MIIOCbl U CBOUM MUHYCbI. VI Henb3s ckasaTb,
4yTO odHa M3 Hux "npaBunbHas", a gpyrad "HenpaBunbHas", wunu "xopowas" n "mnoxas". OHM BROMHe
conpsiraembl. Obe TeopuM MMEIOT NPaBO Ha CyLlecTBOBaHME. Peub MOXET natn TONbKO O TOM, Kakas KoHUenuus
bonee ybegutenbHa 1 peannctudHa, Kakas brnvke K UCTMHE, K COBPEMEHHON AeNCTBUTENbHOCTM. B yacTtHoCTw,
HaM MpeacTaBnseTcsd, YTO LUMPOKOE MOHMMaHue npaBa MnpeacTaBnsdeT cobOW aHanor MOHATMS MpaBOBOM
CUCTEMBI.

B cBoe Bpemsa [0.A. KepumMoB BbiCka3anm MHeEHME, YTO camo BbiaBwkeHne B 80-X IT. Maen npaBoOBON
CUCTEMbI SIBANTOCb CBOErO poAa KOMMPOMWUCCOM MEXOY CTOPOHHUKAMM Y3KOrO U LUMPOKOrO MOHMMaHus npasa.
Mbl nonaraem, 4TOo Tak OHO U eCTb, MO0 Te, KTO CTPEMUTCH paclIMpUTb MOHATME MpaBa U BKIHOYUTL B HETO,
NMOMMMO HOPM, PS4 OPYTMX 3MEMEHTOB, MOMYYUNN B CBOE PacCMoOpPshKEHUE KaTeropuio, Kotopas BrOJSTHE MOXET
OTpasnTb 3Ty HOBYK peanbHOCTb. B 3TOM cMmbicrie 06OCHOBaHME KOHLIEMUMM MPaBOBOW CUCTEMBbI OKasarocb
yOa4YHbIM BbIXOAOM M3 MOMOXEHWS.

MpenmyLlecTBOM HOPMaTUBHOIO NOAX0A4a SABMSETCH TO, YTO OH aKUEHTMPYEeT BHMMaHue npexae BCero Ha
perynsatuBHon yHKUMM npaBa. [lpaBo paccMaTpuvBaeTcsi B 3TOM Crydae Kak ocobbli, oduumanbHbIR,
LMBUITM30BaHHbIN, OOLLEenpu3HaHHbIi U Hanbonee adEKTUBHBIA PEryNATOpP OOLLECTBEHHbIX OTHOLLUEHWUA, Kak
KOHCONMManpoBaHHas ¢opma BbIpaXXeHUs1 FOCydapCTBEHHOW BOMM Bcero obuiectsa, BOMW, 3aKpeEnyeHHOW
(06 BEKTMBUPOBAHHON) B 3aKOHAxX WM OPYrMx MpaBOBbIX aKTax, UCXOOAWMX OT nyGnuyHon Bnactn. OTO XOPOLUO
BMMCbLIBAETCH B HbIHELLHIOW CUTyaLuMio, OTBEYaeT 3aJavyamM HaBedeHus nopsigka B cTpaHe, 60pbbbl C MpaBoOBLIM
GecnpeaenomM, 6e33akoHMEM - CITOBOM, MPETBOPEHUS B XXM3Hb JIO3yHra O "AMKTaType 3akoHa". B aTom cmbicne
HOPMaTUBHOE MOHMMaHWe NpaBa SBMASETCA CEroAHsl, Noxanymn, bonee akryanbHbIM U NPEANOYTUTENBHBIM, YEM
LLUMPOKOE.

HepocTtaTok e AaHHOro NOAXoAa BbIpaXKaeTcsl B TOM, YTO NMPaBO Nog4vac CIULLIKOM KECTKO YBS3bIBAETCS C
rocygapcTBOM, Korga OHO BOSIbHO WM HEBOJSIBHO MPEBPALLAETCss B TOMbI MHCTPYMEHT BMacTu, CPEeLCTBO
nNpuHyXaeHus. He Bcerga yumTbiBaeTCsl, YTO NpaBo (POPMUPYETCH He TOMNbKO "cBepXxy", HO 1 "CHU3Y", BblpacTaeT
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N3 HapOOHbIX KOPHEW, obblHaes, TPaauUMiA, MHOUBMOYAIbHOW CaMOpPEerynsuumM, U rocyaapcTBy OCTaeTcs NULLb
"cornacutbcsa" ¢ 9TUM. MIHaye roBops, BNacTb He SBMSieTCs eQUHCTBEHHOW NPaBOTBOPSILLLEN CUMON, OHA - NULLIb
aKKyMynsTop BOMMK.

OrpomHasi Macca MpaBOBbIX HOPM CO30aeTcA  OOLECTBEHHLIMM W UHLIMW  HErocygapCTBEHHLIMM
opraHusaumamu. B kadecTBe WCTOYHMKOB MpaBa BbICTYNAKT topUAaMdeckme npeueaeHThl, cyaebHas npakTuka,
HOPMaTUBHbIE JOroBOPbI, NpaBa 4YenoBeka. B M3BeCTHOM cMbICrie NpaBo co3gaeTcss BCEM OOLLECTBOM, XOTH B
KOHEYHOM CYETE MCXOOUT BCE e OT rocydapctBa Kak oduvumanbHoro npeacraeButensa obwectsa. M HUKTO
MOMMMO WIM BOMPEKM BOSlE rOCyAapcTBa HE MOXET TBOPUTb MPaBO, 3TO ero UCKMYUTeNbHas npeporatusa. B
NMPOTUBHOM CIly4yae Henb3s TFOBOPUTb O CyBEPEHHOCTM Bractu. BooOule, cyuiecTByeT ayTeHTMYHOE WU
AenernpoBaHHOe NpaBo, HO AeNErMpoBaHHOE - He 3HaYUT HEerocyAapCTBEHHOE.

Kopouye, HopmaTuBHbLIA Noaxon K MpaBy TOXE MOXHO MOHMMAaTb MO-pasHoMy, MO0 B HEM €CTb MHOrO
HI0AQHCOB, KOTOPblE HE MOrYT OcTaBaTbCsA 06e3 BHMMaHus. OTOT nogxon npeTepnen CBOK 3BOMHOLMIO, NMpoLlen
n3BecTHole 3aTanbl. Mbl yxe He TroBOPUM O TOM, YTO paHblle HOPMaTMBUCTLI OMEPUPOBanMN TaKUMU
dopMynmnpoBKamu, Kak "npaBo ecTb BO3BeAEHHAs B 3aKOH BOMS rocrnocTBYHOLLLEro knacca", "knaccoBo-BOMeBON
xapaktep npaea" un gp., kotopble 6e3HagexHo yctapenu. Bo rmaey yrna ctaeunach "nobosas”" matepuanbHas
06yCnoBMEHHOCTL NpaBa, UrHOPMPOBaNUCb ApyrMe OObLEKTUBHbIE U CyObekTMBHbIE (hakTopbl, onpegenstoLume
ero cofepxaHue; npeyBenuuMBanacb ponb MpuHyXaeHusi. CnoBom, npaBo TpakToBaniocb B ayxe A.A.
BblILKMHCKOrO.

MonoXuTenbHbIM  MOMEHTOM  LUMPOKOTO  MPaBOMOHUMAHWS SBNSIETCS TO, 4YTO €ro  CTOPOHHMKM
paccMaTpvBalOT MpaBO NPeEXAe BCEro B KayecTBe BaXKHEWMLEN COLManbHOW, KyNbTYPHOW W HPaBCTBEHHO-
rYMaHUCTUYECKON LEHHOCTU, He CBOAAT MPaBO K MPOCTOMY aTpubyTy rocydapcTBa - HanpoTWB, roCcydapCTBO
OOIMKHO OCHOBbLIBaTbCS Ha NpaBe M OblTb CBA3aHHBLIM UM, B 4YeM, COOCTBEHHO, M 3aKMo4YaeTcsl CyTb NMpaBOBON
rocygapcTteeHHocTM. OHM npoBodAT boree 4eTkoe pasnuuue mexagy npaBoM M 3aKOHOM. 3acnyrond aBTOpOB
OAaHHOTO TeYeHMs1 SIBUIIOCb TO, YTO OHM Mpeodonenn Y3KO4OrMaTUYecKyl TpPakTOBKY MpaBa, OTOWNW OT
3aKOCTEHENOWN M HEKOPPEKTHOM dhopmynbl "MpaBo - BO3BeAEHHAs B 3aKOH BOMS FOCMOACTBYHOLLEro knacca',
BO3BbICANM MpaBa 4YeroBeka, ykasanu Ha HeobXoAMMOCTb COOTBETCTBMS  HAUMOHANbHOrO npasa
MeXOyHapoAHbIM CTaHAapTam M TeM CaMbiM M3MEHWUNM BEKTOpP pPas3BUTUS MPaBOBOW Teopwun, XOTS U He Ges
norpewwHocTen. JTO ObINO BaXHbIM LIAromMm Brepes B NPaBUNbHOM HamnpaBneHun, HOBOW TeHAeHUMen B
"nepecTtpoeyHbIn”, a 3ateM "pedopmaTopckui” nepuog.

Kputuke e gaHHas KOHUenuus nogBepraetcs 3a TO, YTO OHa OOBLEKTMBHO ymanseT MHCTPYMEHTarnbHyo
OYHKUMIO NpaBa, ero NPakTUYecKyt HanpaBfeHHOCTb U CryXebHylo ponb; He4OOLEeHUBaET Ha3Ha4YeHve npasa
Kak apdekTmBHOrO perynatopa OOLWECTBEHHbIX OTHOLUEHWI, HOPMaTMBHOW OCHOBbI 3aKOHHOCTU U
npaeonopsaka. Begb npaBo B €ro M3nuvHe WUpoKoM (3bibkoM, amopdHOM, kuceneobpasHoM) BMae, Koraa OHO
COCTOUT N3 MHOXECTBa cnaraembix (MPaBOOTHOLUEHWI, NPaBOCO3HaHWSA U T.4.), HE MOXET BbICTyNaTb B Ka4ecTBe
YeTKOro M eduHOro KpuUTepust npaBoMepHoro nNnbo MpoTMBOMPaBHOrO noBedeHns cybbekToB. [paBo Henb3s
TpakToBaTb CIIULLIKOM BOJSIbHO M abCTpakTHO. B NpoTMBHOM criyyae OHO, Kak MULLET U3BECTHbIN (OpaHLy3CKUN
topuct . CaHageByap, "CTaHOBWTCS COBOKYMHOCTbIO "HOpM O06pon Bonu", KOTOpble MOXHO cobnogaTtb unu
WUrHOPMPOBAaTb B COOTBETCTBUN C JIMYHBIM XENaHnem" <*>,

<*> CaHpgesyap 1. BeegeHune B npaso. M., 1994. C. 306.

Bpsg nu BepHO cymMMpoBaTb B OAHOM TEPMUHE "mpaBo" BCe TO, YTO TaK UMM MHA4Ye CBSA3AHO C
NposiIBNEHMAMI MpaBa, YTO BbICTyMaeT Nulb hopMamMmn ero OCyLLeCTBMEeHUS unu pesynbTatoM AeWcTBus, a
paBHO C OOWMMM MOEeAMM MpaBa, U TEM CamMbiM BECKOHEYHO pacwmpsaTb ero cogepxanue. [na obo3HavyeHus
TaKoON MHOrOMMaHOBON PeanbHOCTU €CTb UHbIE MOHSATUSA - MpaBOBas CUCTEMa, MpaBOBasi HAACTPOWKa, NpaBoBas
cthepa u T.4.

WHaue roeops, Tpebyetca 6onee "npuaemneHHbIn" B3rnsg Ha npaBo, YTOObl HA ero 0CHOBE MOXHO 6biro
pelaTtb KOHKPETHbIE >XM3HEHHbIE 3adayn M BOMPOCHI, BMAcTHO pPerynupoBaTb OOLLECTBEHHblIE OTHOLUEHMS,
KOTOpbl€ B 3TOM HYXAAKTCs, BBOAUTb UX B HYXXHOE pycro, obecneymBaTtb NOPSAOK M CTabMIbHOCTL B 06LLEeCTBE.
lMpaBo He JOMKHO OCTaBaTbCH rofIoN Naeen, KOTOPY pasfMyHble NoNMTUYeckne CybbeKkTbl MOryT UCMONb30BaThb
Mo CBOEMY pa3yMeEHMIO, B TOM YMCIE U B HEOGNAroBMaHbIX LEensix.

VIMEHHO Tak nMpou3oLNio, Hanpumep, B ceHTs0pe - oktabpe 1993 r. B Poccun, korga ogHMM pOCHEPKOM
nepa Obina ynpasgHeHa KoHCTUTYuUWsi, pacnywieH 3akOHHO M30paHHbI napfiamMeHT, a MOTOM MNPUMEHEHO
BOOPY>XEHHOE Hacunve. HakaHyHe 3Tux coOblTMA B Mpecce BCAYECKM pasBeHuymBanacb "dopmanbHasi
KOHCTUTYLIMOHHAsi 3aKOHHOCTB", Kak, BMpOYEM, M BCSIKash MHas, BHyLlanacb MbICflb O Heobs3aTernbHOCTM ee
cobntogeHus. BnacTb gencTtBoBaria Ha OCHOBE TaK HasblBaeMbIX OOLLUMX "AEMOKpaTMYECKUX LIEHHOCTEN U
npvHuunoB” ("HenucaHoe npaBo"), KOTOPbIE Bbile BCAKMX 3akoHOB. B Ykase lNMpesvgeHTta PO ot 21 ceHTAbps
1993 r. N 1400 "O noaTanHoOW KOHCTUTYLUMOHHOW pechopme” Tak n rosopunock: "CyulecTtByeT bonee BbicoKas
LEHHOCTb, Hexenu dopManbHoe cregoBaHMe MNpOTUBOPEYMBLIM HOPMaM, W34aHHbIM  3aKOHOAATENbHOW
BnacTbio".

OT1OT Tesuc ¢ ewe Gonbluen onpedeneHHOCTb0 Obinl 3aTeM BOCMPOU3BEOEH B MEPBOM MPE3NAEHTCKOM
Mocnanun ®epepanbHomy CobpaHuto: "Kputepnem npaBoBOW OLEHKM NH0O0ro nonutuka, nodon opraHnsaumm,
rocygapCTBEHHOINO MHCTUTYTa OOSDKHbI CTaTb AeMoKpaTudeckue LeHHocTu". Kak noaxe npusHaBancsa ObiBLIMM
npegcepatens KoHctutyumnonHoro Cyga P® B.[. 3opbkuH: "OT MeHs TpeboBanu "LWMpOKOro" NoHMMaHus npaea,
nogpasymeBas nof 3TMM Npu3HaHne gencTeui EnbuuHa cootBeTCcTBYOWMMM "ayXy", a He bykBe KoHCcTUTyumumn",
Ha YTO BbICOKUW Cyabsl, K €ro 4ecTu, pe3oHHo oTeeTun: "He ymeeTte aty KoHcTUTyumto cobnogatb, BaMm M HoBast
He nomMoXxeT" <*>,
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<*> HesaBucumas raseta. 1998. 31 maprTa.

Kto 6bl Mor nogymatb, 4YTo 6e300mMaHas Ha nepBbli B3rMs4 KOHLUENUMs O LUMPOKOM MOHUMaHUWM npasa
OyaeT ncnonb3oBaHa B OCTPENLLIEN NONUTUYECKON CxBaTke AN 060CHOBaHNS OOHON 13 KOHAITMKTYIOLLMX CTOPOH
cBoen "nMpaBoTbl", YTO yKa3aHHas (BMONHe KOppeKTHas B Hay4yHOM MnaHe) maes OObeKTMBHO OacT B pyKu
00neYeHHbIX BMacTblo MWL TAaKoW KenaHHbIi U HeoOXOAUMbLIN TeopeTudeckmuin "Kosbipb". Kak Buaum, Tesnc o
"Haf3aKOHHbIX" LLIEHHOCTAX NpUBEN K Tpareguu.

OTO NULLIHWIA pa3 roBOPUT O TOM, KakMe HeoXuaaHHble NpakTuieckMe nocneacTems MoryT ObiTb y TeX unu
MHbIX TEOPETUYECKMX MOCTYNaToB, Kak Nerko OHW MOPON npucnocabnmBaroTcsl K HEGECKOPBLICTHLIM UHTEpPecam
MONMWTUKOB, UCMONb3yOTCA B UX Gopbbe Mexay cobon. Mpas 6bin U.A. UnbuH: "Mo cBoemy 0OBbEKTUBHOMY
Ha3Ha4yeHWlo NpaBO eCTb opyave nopsiika, Mupa M 6paTcTBa; B OCYLLECTBIIEHMU e OHO CIULLKOM 4acTo
NPUKpbIBaeT COOOM NOXb U Hacunue, TaraHue u pasgop, OYHT 1 BOMHY" <*>.

<*> UnbuH U.A. O cywiHocTn npaBoco3HaHus. C. 225.

MpuBeAEHHbIN CNEKTP MHEHUI O NpaBe BrofHe MOXET co3gaTb Y HEUCKYLLEHHOrO YMTaTens BnevyatneHune
TeopeTn4ecKkon Hepasbepnxu, korga gaxe OPUCTbI He MOTYT "0oroBopuUTLCA" Mexay cobol - YTO XKe Bce-Takm UM
cnegyet noHumaTh nof npasoM. C 0QHOW CTOPOHLI, NONeMMKa U pasHornacusi B Hayke - 3T0 HopMa; ¢ Apyron -
nogobHas 3anyTaHHOCTb BOMpoca O MpaBe Co3fdaeT Hemarnble TPYAHOCTW Ans psaoBbiX rpaxaaH B WX
npakTMyeckon >usHu. Ho maccoBoe co3HaHWe BOCNPWHMMAaEeT MpaBO BCE XE KaK Hevyto oduumanbHO
yCTaHOBMNEHHOE N 06A3aTenbHoe Ans cobnoaeHus.

Vayuwime Ouckyccum MHOrga HeBOMbHO HAnNOMWHAKT M3BECTHLIN CMOP O CTakaHe, KOTOPbIA, N0 MHEHMIO
OfHMX, HAaNoOMOBWUHY NOMOH, MO MHEHWUIO OPYrNX - HanonoBuHy nycT. OgHaKo HUYEro yanBUTENbHOrO B 3TOM HET.
Kak nueT mM3BeCTHbI aMepuKkaHCKM ydeHbln-npasoBeq J1. ®puamaH, "gaTtb TOYHOE onpedeneHve npasy -
AOCTaToOYHO CrOXHas 3ajava; NpaBo - 9TO CNOBO ANA eXeQHEBHOro ynoTpebneHus, YacTb Hallero pasroBOPHOro
cnosaps. OHO MMeeT MHOXECTBO 3HaYeHWW, XPYMKWX, Kak CTEKMNO, HeYyCTOMYMBBLIX, Kak MbIfbHbIA Ny3bipb, U
HEeynoBMMbIX, Kak Bpems" <*>.

<*> GpugmaH J1. BBegeHue B amepukaHckoe npaso. M., 1992. C. 8.
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§ 5. MNpuHUMNbI NpaBa

MpWHUMNbLI NpaBa - 3TO OCHOBHbLIE, UCXOAHbIE HAa4ana, MoJIOKEHUs, UOEWN, BbipaXatoLme CyLLHOCTb npaBsa
Kak cneumduyeckoro coumanbHoro perynstopa. OHM BOMMOLWAKOT 3aKOHOMEPHOCTW MpaBa, €ero npupoay u
coumanbHoe HasHa4veHue, NpeacTaBnsAlT cobon Hambonee obLWMe npaBuna NoBeaeHus, KoTopble NMMBO NpsAmMo
chopmynumpoBaHbl B 3aKoHe, NMbo BbIBOASATCA U3 ero cMmbicna (cM. cxemy 21).

Cxema 21
[IPVHUNMIIE [IPABA
| ] [ ] [ , ]
ObuenpaBOBEE F—j | MexoTpacJiieBele F—j | OTpacJiieBree
1
| | | | | | |
|
| |
[ ] | [ ] | [ ]
|
| CHpaBReIJIMBOCTb |—| | B TI'PaXIaHCKO— U | | | B TPYyIOOBOM IIpaBe:
|' ! | | YT'OJIOBHO-TIPOLIEC— | | | ceoboma Tpyla
CyaJIbHOM IIpaBe: ' |
X T .
|mpmnmqecxoe paBeHCTBol | | TJIaCHOCTB I { | 1
| TpaxnaH Iepen F——% | M COCTHA3AaTeJIbHOCTb | | |B IPaxnaHCKOM npaBe:|
|
| 3aKOHOM U CyIOM | | | CYyOONIPOU3BOLCTBA | | | BCEeOOMHOCTEb 3allUTH
—
' ! | ' ' | | TPaxXnaHCKMX IIpaB |
|
| [ ] | [ 1 | : I
| T'yMaHU3M F——4 | B YT'OJIOBHOM, | | | 1
|
' ! | | IpPaxIaHCKOM, | B YT'OJIOBHO-— |
|
aIMVHVCTPATUBHOM IpoLecCyajibHOM
|| 1
| IeMOKpaTU3M F——% | npaBe: | npaBe:
F__J
' ! HEeOTBPaTUMOCTDb IpesyMILMsS
OTBETCTBEHHOCTHU HEBMHOBHOCTU
eIOVMHCTBO IIpaB
u oBsg3aHHOCTEN u opyrue

B T'PaXIaHCKOM I

coueTaHre yOexIeHUd pase:
M NPUHYXIEHUS PaBEHCTBO CTOPOH

u Oopyrue

ceMeltHO-6pPadTHOM —

rlpeﬂ,CTaBﬂFIeTCFI, 4YTO NpUHUUMNBbI NpaBa OOJMKHbI OTpaXaTb U BblpaXXaTb OCHOBHbIE LIEHHOCTU, HA KOTOpPbIE

opvieHTUpyeTcs npaBo. [NpUHLUMMBI - 3TO CBOEro pofa OTNpaBHble MYHKTbI, NOKa3sbiBaloLle BEKTOP MpaBOBOro
perynupoBaHusl. OHu siBnsitoTcs 6onee dyHOaMeHTanbHbIMU M 0606LLIEHHBIMU NPaBUNamMy NOBEAEHUs!, HEXeNu
lopuanyeckme HopMbl; 00MnagalT  3HAUUTENbHOW  YCTOMUMBOCTBIO U CTabWUMbHOCTBIO,  (OUKCUPYSCH
NpenMyLLIeCTBEHHO B KOHCTUTYLIMSIX NGO BaXKHEMLLNX 3aKOHaX.

MpUHUMNBI BbICTYNAOT B Ka4ecTBe CBOeobpasHO HecyLlel KOHCTPYKLUMKM, Ha OCHOBE KOTOPOWM CO3aaloTcs
N peanuayloTcs He TONMbKO HOPMbl, MHCTUTYTbI UMM OTpacnuM, HO U BcA cuctema npasa. OHM cnyxat
CcBOeobpasHbIMM OpUEeHTUpaMK ANl NPaBOTBOPYECKOW (OKa3biBalOT ONPOMHOE BIUSIHME Ha Becb NPOLIECC
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NMOArOTOBKA U U3L0aHUS HOPMATMBHbIX aKTOB), MPaBONPUMEHUTENBLHOMW U NPaBOOXPAHUTENBHON AeATENBHOCTY.
OT creneHn ux cobniogeHus B MNPsMON 3aBUCUMOCTU HaxoOWUTCSl YPOBEHb CHaXEHHOCTW, CTabunbHOCTU U
acbdekTmBHOCTU NpaBoBor cuctembl (M.H. MapuyeHko).

B 3aBucMMOCTM OT chbepbl pacnpocTpaHeH s BbIAENSIOT 06LenpaBoBLIe, MEXOTPACIeBbIE U OTpacreBble
NPUHUMNGI.

K obLenpaBoBbIM OTHOCAT TakMe NPUHLUMMBI, Kak:

1) cnpaBenMBOCTb, KOTOPasi 03Ha4YaeT COOTBETCTBUE MEXAY POnbio Nuua B obLecTBe 1 ero coumarnbHoO-
NMpaBoOBbIM MOSIOKEHNEM; 3TO COPa3MEPHOCTb MeXay MAesiHMEM W BO34astHUEM, MeXAy 3aciy>KeHHbIM
noBedeHNeM U MOOLLPEHNEM, MEXAY NPECTYMNIEHMEM M HakazaHuem W T.n. [daHHblA NpuHUMN B Hanbonbluen
Mepe BblpaxaeT oluecoumnarnbHyl0 CyWHOCTb MNpaBa W MOMCK KOMMpOMMUCCA MexXady YydacTHMKaMu
NpPaBOOTHOLLEHWI, MEXAY rpak4aHWHOM U rOCyAapCTBOM;

2) lopyanyeckoe paBeHCTBO rpaxdaH nepeq 3akoHOM M CyAoM, MpOBO3rfallatollee paBHbli NpaBOBON
cTaTyc Bcex CyObekToB 1 Halleawmn csoe BonnouleHre B cT. 19 KoHctutyummn PO, koTopas yctaHaBnvBaet: "1.
Bce paBHbl nepepn 3akoHOM M cygoM. 2. [ocyaapcTBO rapaHTMpyeT paBeHCTBO NpaB M cBoOOf 4ernoBeka U
rpaXgaHuHa He3aBUCUMO OT Mofla, pachbl, HaUWOHANbHOCTW, SA3blKa, MPOWCXOXOEHUS, WMYLLECTBEHHOTO W
OOIMKHOCTHOTO MOSIOXKEHUS!, MeCTa XXWUTENbCTBa, OTHOLUEHUSI K penurun, yOexaeHwun, npuHaanexHoOCTU K
0o6LecTBeHHbIM 06beANHEHNSM, a Takke OpYrnx obcToaTenbcTB. 3anpelatoTcst nobble hopMbl OrpaHNYeHus
npae rpaxgaH nNo npu3Hakam CcouuanbHOW, pPacoBOW, HaUMOHANbHOW, SA3bIKOBOM WU  PENUrMO3HOM
npuHagnexHocTu. 3. MyxumMHa U XeHLnHa MMeloT paBHble npaBa U cBoOOAbl U paBHbIE BO3MOXHOCTU ANs X
peanusauun”;

3) rymaHmnaMm, o3HavaroLwmuin, YTo KOHCTUTYUMST 1 3aKoHbI 4OMKHbI 3aKpennsaTb npasa U cBoboabl YernoBeka
N rpaxgaHvHa, 3anpeliaTb pasfnuyHble OesiHWs, rnocsralwue Ha denoBedeckoe poctomHcTBo. O6 3ToM, B
YacTHOCTK, ckasaHo B CT. 21 KoHctutyuum P®: "1. [JOCTOMHCTBO NNYHOCTM OXpaHAETCa rocygapctsoM. HM4YTo He
MOXeT ObITb OCHOBaHWEM ana ero ymarneHua. 2. Hukto He OOIMKeH noaBepraTtbCA NbliTKaM, Hacunuo, gpyromy
)KECTOKOMY MITN YHWKAIOLLEMY YeroBeYeckoe AOCTOMHCTBO O6palLeHNo Unu HakasaHuio. HUKTO He MOXeT ObiTb
6e3 0obpoBONBLHOrO cornacus NOABEPrHYT MEAULMHCKAM, HayYHbIM 1 UHBIM OnblTam";

4) npemokpaTusM, npegnonaratroLlni, YTOo B NPaBOBbIX HOPMaxX AOMKHbI BbITb 3akpenneHbl MeXaHU3Mbl 1
MHCTUTYTbI NpeactaBUTENIbHOro U HenocpeaCTBEHHOro HapoaoBnacTuA, C NMOMOLLBIO KOTOPbIX rpaxaaHe MoryTt
y4vyacTBOBaTb B ynpaBrieHn rocyaapCTtBeHHbIMU U O6LIJ,eCTBeHHbIMI/I aenavm, 3almaTtb CBOU npaea un CBO60,IJ,bI;

5) egouHCTBO npaB M 00s3aHHOCTEW, KOTOpPOE BbIpaXaeTCsd B  OPraHMYeckom CBA3N U
B3aMMOOOYCNOBMEHHOCTU MpaB U 0693aHHOCTEN Y4aCTHUKOB NPABOOTHOLLEHUI - CyOBbEKTOB Npaea, U 03HaYaeT,
YTO HET N HEe MOXeT ObiTb NpaB 6e3 obsa3aHHOCTEN UNnNu 0bsi3aHHOCTEN ©e3 npaB; TO UK MHOE MPaBO MOXET
ObITb peanbHbIM TOMBKO TOrda, Korga yCTaHOBMEeHa COOTBETCTBYHOLLAA eMy topuandeckas obsasaHHOCTb. Tak,
npaBo rpaxgaHuHa Ha MOofydYeHne HY)XHOW emy WHopmauun peanusyeTtca 4Yepe3d 06A3aHHOCTb
COOTBETCTBYIOLLMX CTPYKTYP MPEAOCTaBnsaTb Takyld uHdopmauuio. Bmecte ¢ Tem 3akOHOM OroBOPEHO, YTO,
OCYLLIECTBNSAS CBOM NpaBsa, NMMYHOCTb HE JOSMKHA YLWEeMNATb Npas 1 CBOBOA MHBIX CyOBHEKTOB;

6) cdegepannam, MpUCYLLUMA TONMbLKO TEM MPaBOBbIM CUCTEMAaM, KOTOpbIe CYLLECTBYIOT B dpeaepaTBHbIX
rocygapctBax. OH o0O3HayaeT, 4TO B JdaHHOM obulecTBe AENCTBYOT [ABE CUCTEMbl 3akoHogaTenbcTBa -
obwedenepanbHas 1 permoHanbHas;

7) 3aKOHHOCTL - cucTeMa TpeboBaHMI obLecTBa U rocyaapcTBa, COCTosILLAasi B TOYHOW peannsaumm Hopm
npaea BCEMU M MOBCEMECTHO. OTOT NMPUHLMM HalLen cBoe OTpaxeHue B Y. 4. 1 n 2 c1. 15 KoHctutyuumn PO:;
"KoHcTuTyums Poccuiickon ®enepaumm nmeeT BbICLUYHO HOPUANYECKYIO CUIY, NpsAMoe OeNCTBUE U NPUMEHSAETCSA
Ha Bcen Tepputopumn Poccunckon denepaumn. 3akoHbl U MHbIE NPABOBbLIE aKTbl, NMpUHMMaeMble B Poccuinckom
depepaummn, He AomkHbl npoTmBopeunTb KoHcTtuTyuumn Poccuiickon ®egepauun. 2. OpraHbl rocyaapCTBEHHON
BMacTW, OpraHbl MECTHOro CaMOynpaBreHus, OOIMKHOCTHbIE nuua, rpaxgaHe u mx obbegmHeHus ob6sa3aHbl
cobnogatb KoHcTuTyumio Poccunckon ®egepaumm n 3akoHbl";

8) coveTtaHve ybexaeHus n NpuHyXgeHus - yHMBepcaribHble MeTOAbl COLMarnbHOro yrnpaBneHusi, KoTopble
CBOWCTBEHHbI PasfuyHbiM perynsatopam, ocobeHHo npaBy. K OCHOBHbIM dopmam ybexaeHWss OTHOCATCS:
npaBoBocnuTaTenbHasa paboTta, o6CcyaeHne 3aKOHONPOEKTOB, 060CHOBaHME B Npeambyriax HOpMaTUBHbIX aKTOB
uenen n 3agad mx npuHATUS. OcobeHHOCTN NPUHYXOEHUS: a) bonee XeCcTKnA MeToA BO3AEeWCTBUS MpaBa Ha
cybbekToB; 0) OHO SABMNSIETCA BTOPOCTENEHHbLIM, MPUMEHSAEMbIM Mocrne yoexaeHnss METoA40M; B) OCYLLLECTBNAETCS
B 0ocobon npoleccyanbHon bopme, YCTaHOBIIEHHON B MPAaBe; I) BbICTYNAET HE Kak caMoLesb, a Kak CPeacTBo
UCMpaBneHnsl U NEepeBOCNUTaHWA, T.e. BKIOYaeT B cebsa 4vepTbl ybexaeHus npaBoOHapywvTenem un Opyrux
yneHoB o6LecTBa B HEOOXOAMMOCTM BbIMOJTHEHMS NPaBOBbIX NMpeanvcaHun. [NaBHas 3agada 3akoHogaTens -
YCTaHOBUTb ONTUMaribHOE COMETaHNE MEP MPUHYXOEHUS U yOexaeHns B npase.

HasBaHHble NpUHLMNbI ABNSATCA 06LenpaBoBbIMKU, OO OENCTBYIOT BO BCeX 0e3 UCKMIOYEHNss OTpacnsx
npasa.

Ecnv npuvHUmMnbl xapaktepmaytoT Hanbonee CyLecTBEHHbIE YepTbl HECKONbKUX OTpacren npaea, TO WX
OTHOCAT K MexoTpacneBbiM. Cpegu HUX BbIGENSAT: NMPUHLMN HEOTBPATUMOCTU OTBETCTBEHHOCTW, MPUHLAN
COCTA3aTENbHOCTM U [MacHOCTU CygoNpon3BoaCcTBa U T.4.

MpuHUMNbI, AEACTBYOLLME B paMKax TONMbKO OAHOM OTpacnu npaBa, Ha3biBalTCs oTpacreBbiMu. K HUM
OTHOCSAITCS: B FPaXXAaHCKOM MpaBe - NPWHLMIN PAaBEHCTBA CTOPOH B MMYLLLECTBEHHbIX OTHOLLEHUSIX; B YFOJTOBHOM
npaBe - Mpe3ymnuusi HEBMHOBHOCTW; B TPYAOBOM Npase - NpuHUuMn cBoboabl Tpy4a; B 3eMeNnbHOM npase -
MPVHLUMN LIENEBOro XxapakTepa UCMOMb30BaHNS 3EMMNN U T.M.

MpuHUMNBLI NpaBa y4acTBYIOT B PEryNMPOBaHWMA OOLLECTBEHHBLIX OTHOLUEHWI, TaK KaK OHWM He TOSbKO
onpeaensitoT oblme HanpaBrneHusl NpaBOBOrO BO3AEWCTBUS, HO M MOryT ObITb MOMOXeEHbI B O0OOCHOBaHWe
pELLEHMS MO KOHKPETHOMY IOPUANYECKOMY AENy (Hanpumep, Npu aHanorum npaea).
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§ 6. ®yHKUMM NpaBa: NOHATME U Knaccudukaums

MpaBo kak coumarbHbIn MHCTUTYT (PYHKLUUMOHMPYET HapsiAly C rocyAapCTBEHHbLIM annapaTtoM, Moparibio u
OpYruMKn  coumanbHbiMW  perynatopamu. 3HaveHWe npaBa, ero ponb B XM3HM oblecTtBa BO MHOTOM
onpegensieTcs TeMu OYHKUUSIMK, KOTOpble BbIMOMHSET MpaBO B NpoLecce BO3OeWcTBMS Ha OOLLeCTBEHHble
OTHOLLEHMS.

®yHKUMM NpaBa - 3TO OCHOBHblE MyTWU (KaHarnbl) NPaBOBOro BO3AEWCTBUS, BblipaXkalllmMe porb fpasBa B
yrnopsigoYeHMn obLLEeCTBEHHBIX OTHOLLEHMI. ViMeloTcst B Buay MeToabl BO3AENCTBUSI NpaBa Ha ObLLEeCTBEHHbIe
OTHOLLIEHMS!, KOTOpble OTpaXalT ero CyLWHOCTb WM Mpupoay, HeobXOoOUMOCTb CamMOro AaHHOro SABMEHWS (CM.
cxemy 22).

Cxema 22

OYHKINN IIPABA

OBuwecolMasibHele CrneumalsibHO-pUINYe CKME
SKOHOMMUUECKAas perynaTtuBHasa (pa3BUTUA)
IIOJINTNYEeCKad OXpaHuUTEeJIbHa4dg

BOCHNUTATEJIbHAA

KOMMYHMKAaTUBHAA

C nomoLbto NOHATMA "dOYHKUMK NMpaBa” MOXHO MO3HATb CoumanbHOe HasHadeHne npaea B obuiecTse, ero
OnHamuky. [MaBHOe npegHasHavyeHue npasBa COCTOMT B CO3faHuM u obecneveHuy npaBonopsgka, B Yem
3aMHTepecoBaHbl OOLLECTBO, rocyaapCTBO, MHble cybbekTbl. [lpaBo npugaeT OeNCTBUSM NnL HEOOXOoAMMYHO
OpraHM3oBaHHOCTb, COrMacoBaHHOCTb, YCTONYMBOCTb, YBEPEHHOCTD.

®yHKUMM NpaBa paccmaTpuBaloT B ABYX NIMOCKOCTSAX, @ MMEHHO B 3aBUCUMOCTW OT TOro, OCBELLATCs nn
OHM B cneuunanbHo-topugndeckmx (y3kux) nnu B oduiecoumanbHblx (6ornee LWNpokmx) paMmkax.

Ecnu cnepoBaTb LUMPOKOMY 3HAYeHWIO (PYHKLUMIA npaBa, TO Cpeam HUX MOXHO BblOenuTb, Hanpumep,
Takue:

3KOHOMMYEecKas (rMpaBo, yCTaHaBnuBas "MpaBuna wurpbl” B 3KOHOMUYECKOW cdbepe, ynopsgovmMBaeT
NMPOM3BOACTBEHHbIE OTHOLLEHUS, 3aKpennseT opMbl COOCTBEHHOCTU, onpedenseT MexaHu3M pacnpegeneHus
obuecTBeHHoro 6oratcTea v T.1.);

nonutuyeckas (NpaBo B CBOMX HOPMax 3akpennseT MONMUTUYECKNA CTPoW OOLlecTBa, MexaHu3Mm
PYHKUMOHNPOBaHUS TOCY4apcTBa, PernaMeHTUPYEeT MOMMTUYECKME OTHOLLEHWS, perynupyeT AeAaTenbHOCTb
CyOBbEKTOB MONIMTUYECKON CUCTEMBI U MP.);

BOCnuTaTenbHas (nNpaBo, OTpaxas OnpedeneHHyl  WAEeOoNorvio,  OKasbiBaeT  cneumndudeckoe
negarornyeckoe Bo3gencTeme Ha nvu, opMupyeT y CyObekToB MOTMBbBI MPABOMEPHOIO MOBEAEHUS);

KOMMYHMKaTMBHas (NpaBo, SBNSASCb WMHAOPMALMOHHOM CUCTEMOW, BbLICTYMAET CMOCOOOM CBSA3M MeXay
CcybbeKkToM 1 OOBEKTOM ynpaBneHusl, cneumduyecknM "nocpegHuUKoM” mexay 3akoHogaTenem u obLiecTBoMm,
MeXxay TBOpLaMu NpaBOBbIX NPEANMCaHUA U PU3NHECKUMI NN OPUONYECKAMUN NTMLAMU).

Ha cneumanbHO-IOPMANYECKOM YPOBHE MPAaBO BbLIMOSHAET PErynsTuBHYK (pa3Butne oOLLECTBEHHbIX
OTHOLLUEHWI) N OXPAHUTESTbHYIO0 (OYHKLIMM.

PerynatveHas yHKUUS MeeT NepBMYHOE 3HAYEHNE, HOCUT TBOPYECKMI XapakTep, MO0 NPaBoO C MOMOLLIbIO
3TON (PYHKUMM MpPU3BAHO COOENCTBOBAaTb pPa3BUTMIO Haubonee LUeHHbIX Ans obulectBa M rocygapcrea
coumanbHbIx cBsAsen. NogobHyo dyHkumMo obecneunBaloT, Kak NpaBuio, NPaBOBble CTUMYSbl - MOOLLPEHWS,
NbroThl, 4O3BONEHNS, peKOMeHOauun v T.M. [aHHble cpeactea CcrnocoOCTBYIOT YAOBNETBOPEHUIO UHTEPECOB KL,
OTKpbIBasi MPOCTOP ANS UX aKTUBHOCTU, MHMLMATMBBI, NPEANPUAMYMBOCTM.

dopmamu  OCYLLECTBIEHUST PEryNATUBHOM (OYHKUMM BbICTYMAKOT: OnpedernieHMe COOTBETCTBYHOLUMX
IOpPUANYECKMX (DAKTOB B TMNOTE3ax IOPUAOMYECKMX HOPM; YCTaHOBMEHME W M3MEHEHMEe MpaBOBOro craTtyca
cybbeKkToB MpaBa, TOMO WM MHOTO TWMa MpPaBOBOrO PErynupoBaHuWs; 3akpernneHne B 3aKoHoAaTenbCTBE Mep
NOOLLPEHNI, NbroT, NPUBUIENMIA, NHBIX OO3BOMEHU; (hUKCaLno Moaenen NPaBoOOTHOLLIEHNI.
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OxpaHuTenbHasa yHKUMSA peanuayeTcd C MOMOLLbIO NPaBOBbIX OrpaHuyeHun (06s3aHHOCTEN, 3anpeTos,
Haka3aHWUW, NPUOCTAHOBMNEHUI) N NMEET BTOPUYHLIN XapakTep. OHa Npou3BogHa OT perynaTuBHOW OYHKUUK U
npusBaHa ee obecneynBaTtb, MOO OXpaHa W 3alWWTa HayvMHalOT AeNCcTBoBaTb Torga, Korga HapyllaeTcs
HOpMasbHbIA NPOLIECC Pa3BUTUSA TEX UMM UHbBIX COLMarbHbIX CBA3EN, KOrda OH BCTpeYaeT Ha CBOeM MyTu Kakue-
nnbo npenaTcTeus. [nst NpeoaoneHnss 3TUX NPensaTCTBUA UCMOMb3YIOTCA NPaBOBbIE OrpaHUYEHUsl, OXpaHaoLLmMe
N 3awmaroLimne nHTepechl nuy. 9ta yHKUMUS NpaBa HanpaBfieHa Ha OXpaHy OCHOBOMonaratLwmx LeHHOCTeN -
XKMU3HW, 300POBbS, YECTW, OCTONHCTBA, CBOOOAbI, COGCTBEHHOCTU, NpaBonopsiaka, 6esonacHocTy u T.4.

Cneumndurka oxpaHUTENLHON (DYHKLUM COCTOUT B CrieAytoLeM: BO-NEpBbLIX, OHA XapaKTepusyeT npaBo Kak
0ocobbi cnocob BO3AEeNCTBUSI HA NOBEAEHUE IIOAEN, BblpaXKaloLUIACA BO BMSHMN HA NX BOJIO YrPO30W CaHKLUIA,
YyCTaHOBMEHMEM 3anpeToB W peanu3aumen puau4eckon OTBETCTBEHHOCTW; BO-BTOPLIX, OHa CRYXWT
NMHOpPMaTOpPOM ANt CyOBHEKTOB OOLLECTBEHHLIX OTHOLUEHMI O TOM, KakMe coumarbHble LEeHHOCTU B3SATbl Mo
OXpaHy nocpeaCTBOM MpPaBOBbIX MNpPeanuMcaHui; B-TPETbUX, OHa SBNSAETCA MokasaTenem MofMTUYEeCcKoro u
KynbTYpHOrO YPOBHS pa3BuTMsA oOLLEeCcTBa, ero rymaHHblX Havasn, COAepXalluxcsi B npaBe, Bedb CrocoObl
OXpaHbl BECbMa 4acTO 3aBMCAT OT rpaXkaAaHCKOW 3pernocTu AaHHOro o6LecTsa, OT ero MNONUTUYECKON CYLLHOCTM
(T.H. Pagbko).

dopmammn OCyLLECTBMEHUS OXpaHUTENbHOW (PYHKUUM MpaBa BbICTYMNalOT: YCTaHOBMEeHNe o06s3aHHOCTEN,
3anpeToB, MNPUOCTAHOBIIEHMN, MepP MNpPeceyvYeHns, Mep MPUHYXOEHUs; UKCaUna HeraTMBHbIX CaHKUUA -
HakasaHW 1 NpoLeaypbl X peanunsaumu.

MpaBo NO CBOeW CYTM HanpaBfeHO Ha WCKMYEeHWe W3 >KU3HWM I04en Mpoussona, CBOEBONUS,
GEeCKOHTPOMNBHOCTN OTAENbHbIX WHAMBWMAOB, MX TPYNM, rocygapcteBa Mo OTHOLUEHMIO K CBOMM rpaxaaHam. B
HbIHELLHNX YCIOBUAX MMEHHO OT NpaBa ftoau XAYyT HAOEXHbIX rapaHTUin OT NPou3Bona BNacTu, KOPNOpaTUBHBIX
CTPYKTYP, 3aCunng npecTynHOCTMW.

PerynatueHas n oxpaHuTenbHas OYHKUMM HaXOASATCA BO B3aMMOLEWCTBUMM W AOMOMHAKT Apyr gpyra -
Kaxxgasd N3 HUX BHOCUT cBOW BKnag B ynopagodeHne counarbHbIX CBSA3EN.

Taknv o6pas3omMm, NpaBO OCYLECTBNSET pas3nuyHble QYHKUUN, BO3OENCTBYET Ha OOLLECTBEHHblEe
OTHOLUEHNA B pasfiMyHbIX HanpaeBl1eHUAX U C NOMOLWbIO pa3HOro poda rpuandeckmnx cpenctsB, BbIMOMHAA TEM
caMblM CBO€e NpeaHasHa4yeHuve.

§ 7. NpaBo 1 npaBoBas cuctema

MoHsTNA NpaBa M NPaBOBOM CUCTEMbI COOTHOCATCS Kak YacTb M uenoe. Ecnu nog npaBom TpaguumoHHO
MOHUMAIOTCH UCXOAsALLME OT rocyfapcTBa obuieobs3aTenbHble HOPMbI, TO NPaBoBas cucTema - 6onee Lwmpokas
peanbHOCTb, OXBaTblBalllas COOOM BCHO COBOKYMHOCTb BHYTPEHHE COMMACcOBaHHbIX, B3AaWMOCBSI3aHHbIX,
coumanbHO OOHOPOAHbIX HOPUONYECKMX CPEeACTB (SIBMEHMI), C NMOMOLLBbI KOTOPbLIX oduumanbHas (nybnuyHas)
BMacTb OKa3blBaeT pPerynsTMBHO-OpraHu3ylowee u crabunuaupyroliee BO3AENCTBUME HA OOLLECTBEHHbIE
OTHOLLIEHMS, MOBEAEHUNE NIOAEN.

OTO - MHTerpupyoLwas Kateropus, oTpaxarllas BCO MNPaBOBY OpraHv3auuto obLiecTBa, LEernoCTHY0
NpaBoBYH AENCTBUTENBbHOCTb. 10 MeTKOMy BblpaxeHutio dpaHuyackoro npaeosega K. KapboHbe, npaBoBasi
cuctemMa - 3TO "BMECTMNULLE, CpeaoTouMe pasHoobpasHbiX ropuandeckmx dasreHun”. OH oTMevaeT, 4To
topugmndeckasi coumonornst npuberaet K NOHATMIO "npaBoBasd cuctema", angd Toro 4Tobbl OXBAaTUTb BECb CMEKTP
SIBMIEHUN, u3ydaemblx eto. Ecnu Obl BbipakeHue "npaBoBasi cuctema" ObiO NUWb MNPOCTbIM CUMHOHUMOM
00BEKTMBHOIO (UM NO3UTUBHOIO) NpaBa, TO ero 3HayeHne 6bino 6bl COMHUTENbHBbIM <*>,

<*> Cm.: KOpuanueckasa counonorus. M., 1986.

CoBpeMeHHYI0 NpPaBOBYKD LENCTBUTENBHOCTb CTano TPYAHO OTpaaTb C MOMOLLbLI CTapblX, nog4vac
CMWLLKOM  Y3KMX KOHCTPyKuun. TpebytoTca 0Oonee LWIMPOKME MOCTPOEHMSA (KOMMMEKChI), MO3BOMSOLWLME
Npon3BOaMTb COOTBETCTBEHHO U Gonee rmMbkue n agekBaTHble HayyHble onepauun, gocturatb 6ornee BbICOKMX
ypoBHen 0606wweHmns, abctpakuumn. OgHa 13 Takux KaTeropym - NpaBoBasi CUCTeMa, KoTopas 4aeT BO3MOXHOCTb
aHanMaMpoBaThb U OLLEHUBATb BCIO NMPaBOBYIO pearnbHOCTb B LIENOCTHOM BUAe, a He OTAeNbHblE €€ KOMMOHEHTHI.

MpaBo - A4po U HopMaTMBHAs OCHOBa MPaBOBOM CUCTEMbI, €€ CBA3YLLEee U LeMeHTupyoLlee 3BeHo. o
XapakTtepy npaeBa B LaHHOM OOLLECTBE JIErKO MOXHO CYAWTb O CYLLHOCTU BCEW MPaBOBOM CUCTEMbI 3TOMO
obulecTBa, NpaBoOBOM MOMUTUKE W MPABOBOM MAEONOrMM rocydapcrea. [loMyMo npaBa Kak CTEpPXHEBOro
3ieMeHTa NpaBoBas cCMCTEMa BKIIOYAET B ce0s1 MHOXECTBO ApYrux criaraemMbix: MPaBOTBOPYECTBO, NpaBocyaue,
IOPUANYECKYIO NMPAKTUKY, HOPMaTUBHbIE, NMPaBONPUMEHNTESNbHbLIE M MPABOTOSKYOLLME aKTbl, MPABOOTHOLUEHMS,
cybbeKkTMBHbIE MpaBa M 00A3aHHOCTW, MPAaBOBbIE YYpEXAEHUS (CyA, NMPOKypaTypa, aABoKaTypa), 3aKOHHOCTb,
OTBETCTBEHHOCTb, MEXAHN3MbI MPaBOBOr0 PEryNIMpoOBaH1s, MPaBOCO3HAHME, OPUONYECKUE OOKTPUHbI U Ap.

VicuepnbiBaloWnii MX nNepedeHb AaTb 3aTpPyOHUTENbHO, MOCKOMbKY MpaBoBasi CUCTEMA - CHOXHOe,
MHOFOCIOMHOE, Pa3HOYPOBHEBOE, Mepapxmyeckoe U AnHamu4eckoe obpa3oBaHue, B CTPYKTYpe KOTOPOro ecTb
CBOM CUCTEMbI M MOACUCTEMBI, Yy3nbl U Onoku. MHOrMe ee cocCTaBnsoWMe BbICTYNalT B BUOE CBSA3EW,
OTHOLUEHWI, COCTOSIHWNA, PEXMMOB, CTaTyCOB, TrapaHTUi, MPUHUMUMOB, MPaBOCYOBEKTHOCTU U OpPYrux
crneundmryeckmx (eHoMeHOB, 00pasylomnx OOLIMPHYI WHMPACTPYKTYpPY WM cpedy (OYHKUMOHUPOBAHMS
NpaBOBOW CUCTEMBI.

Ecnv roBoputb 0 ee Onokax, TO MOXHO BbIENUTb Takue, Kak HOPMAaTuBHbIA, MpaBOOOPa3yOLUNA,
OOKTPUHAINbHBIN (Hay4YHbIN), CTAaTUCTUYECKUI, ANHAMUYECKMA, BNOK NpaB 1M obsizaHHOCTEN M ap. Mexay HiMM
CYLLLECTBYIOT MHOIOYMCIIEHHbIE TOPU3OHTAlbHLIE U BEpPTMKarbHblE CBA3W WM OTHOLWEHWs. Bce aTto oTpaxaet
CMNOXHbIV NPaABOBOW YKNad AaHHOro obLiecTea.
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LleHHOCTb MOHATMSA NPaBOBOW CUCTEMbI 3aKMOYaAETCHA B TOM, YTO OHO [AeT AOMOSNHUTENbHbIE (M HEMarbIe)
aHanUTU4yeckne BO3MOXHOCTM OJ1 KOMIMIIEKCHOrO aHanm3a npaBoBOW Cepbl XU3HM O6LiecTBa. OTO HOBbLIN,
bonee BLICOKWIA YPOBEHb Hay4HOW abCTpaKLMKn, UHOW Cpe3 C NPaBOBOW AEWCTBUTENLHOCTU W, CeAoBaTeNbHO,
MHas MIoOCKOCTb €e paccMOTpeHus. [peMMmyLLecTBO Ha3BaHHOrO MOAXOAa COCTOUT B TOM, 4TO, Oyayum
NPeLenbHO LUMPOKNM, OH MPU3BaH OTPa3uTb B LIENIOCTHOM Buae oOLlylo naHopamy MpaBOBOro NpoOCTpaHCTBa -
TOT CMOXHbIA OPUANYECKAA MUP, B KOTOPOM MOCTOSIHHO HaxoOATCsl, BpaLLalTCA YYaCTHMKM COLMarbHOro
obLeHus.

OTO nos3BonsieT MorfHee, KOHTpacTHee BbIBUTb Hauboree CyLeCTBEHHble KOPPENSILMOHHbLIE,
cybopaMHaUMOHHbIE U ApYyrMe CBSI3M M OTHOLUEHMSI MEXAY LenbiM U ero 4actsiMu, a Takke NocregHux Mexgy
coboli, TouyHee onpegenuTb MeCTO M PONb KaXOoro 3BeHa cucTeMbl B obuien paboTe Bcero npaBoBOro
MeXxaHu3ma, HaxoAsiLerocsi B pacriopsbkeHun rocygapctea. [103TOMy MHTerpaTtvMBHBIN MOOXO4 K MPaBOBOM
CUCTEME - €0MHCTBEHHO BO3MOXHbIN.

BxopgsilumMe B NpaBOBYH CUCTEMY KOMMOHEHTbI HEOAMHAKOBbI MO CBOEMY 3HAYeHMWIO, HOpUAUYECKOn
npupoge, y4enbHOMY BECY, CAMOCTOSITENIbHOCTU, CTEMNEHN BO3AENCTBUS HA OOLLECTBEHHbIE OTHOLLEHMS!, HO B TO
)Ke BPEMSI OHU NOSYMNHEHBI HEKOTOPbLIM 0BLLMM 3aKOHOMEPHOCTSIM, XapaKTepU3yTCS eANHCTBOM.

EcTecTBEHHO, YTO (PYHKLMOHMPOBAHME TakOW CUCTEMbI - CIIOXHENWu npouecc. NoaToMmy coBpeMeHHas
Teopusi npaBa [[OIMKHA MOOHSATbLCS Ha TaKoW ypoBeHb 0006LieHus, 4Tobbl MOXHO Obino Gonee rny6oko K
BCECTOPOHHE aHanM3npoBaTb U OLLEHMBATb BO3HUKLUYK CErofHsi HOBYHO NPaBOBYH peanbHOCTb Kak LenoCTHbIN
hEeHOMEH, Kak cuctemy.

Bo-nepBbix, OTAEMNbHbIE KOMMOHEHTHLI HOPUONYECKOW Cpedbl yXKe [OCTaTOYHO XOPOLIO M3yyeHbl (Mpaego,
NpPaBOOTHOLLEHWS!, NPaBOCO3HaHWEe, 3aKOHHOCTb, MPaBOMNOPSIAOK, CYOBHEKTUBHbIE MpaBa, HOPMAaTMBHLIE aKTbl U
T.4.). Mpuwno BpeMsi CMHTE3MpOBaTbL BCE 3TO B OAHOM MOHSTUWM - MpaBoBasi cuctema obliecTBa. ATo AaeT
BO3MOXHOCTb flyylle OTpasuTb W NpeactaBuTb OOLLYIO KapTUHY C Y4Y4€TOM MOCTOSIHHO MPOUCXOASAWNX B
yKa3aHHOI7I cucrtemMe CrnoXHbiX MHTerpauMoHHbIX N Ae3NHTEerpauoHHbIX NpoLeccos.

BO-BTOprX, BO3HUKITN HOBblE 3adayun, B pelleHUN KOTOPbIX OOJTKHbI ObITb 3a,E|,eIZCTBOBaHbI BCe MnpaBoBble
pbl4arm B UX COrflacoBaHHOM, a He pa3oOLeHHOM Buae. TONMbKO KOMMIEKCHOE, COBOKYNHOE UX BO3AENCTBME HA
obLecTBEHHbIE OTHOLWIEHMA MOXEeT QfaTb Keraembld coumanbHbll  3dEKT, NPUBECTN K OOCTUXKEHUIO
NocTaBMEeHHbIX Lenen.

B-TpeTbux, paccmaTpnBaemMoe NoOHATUE AaeT BO3MOXHOCTb TBOPYECKN MPUMEHUTb CUCTEMHO-CTPYKTYPHbIN
noaxod K WCCMedoBaHWIO MpPaBOBOM AEVWCTBUTENBbHOCTM, a Takke MWCNONb30BaTb CPAaBHUTENbHbIA METOA.
CuctemHoe xe BugeHve noboro sSBneHns - 3anor ero agekBaTHoOro 1 rnyboKoro 0OCMbICNEHNS.

Bce aTo nossonsdeT conoctaBuTb NPaBOBYKD CUCTEMY C APYTMMU CTOMb K€ LUMPOKUMWU CUCTEMaMU -
3KOHOMMYECKOW, MONMUTUYECKON, MOPanbHON, BbISIBUTH UX CreumduKy, BO3MOXHOCTU, hOpMbl B3aMMOOENCTBMIS
Kak OAHONOPSAKOBLIX MO CBOEMY YPOBHIO SBIIEHUN.

MoHATMA npaBoOBOM CUCTEMbI W MNPABOBOM HAACTPOMKM O4YEeHb OnM3KWM, HO HE WAEHTWYHbI, He
B3aMMo3aMeHsieMbl. [paBoBas cuctema 6onee rmbko 1 NOMHO OTpaXKaeT CTPYKTYpPYy NPaBOBOW MaTepuu, Bce ee
Menbyanwune cBs3un, "kanunnsapbl', B TO BPEMS Kak MpaBoBasi HagCTpoWKa TPagWULMOHHO MOHMMAaeTCs Kak
€0MHCTBO TPEX KOMMOHEHTOB: B3rNs40B, OTHOLEHWUA, YYPEXOEHNN.

lMpaBoBas cucTemMa W MNpaBoBas HaOCTPOWKa pas3nMyaloTCs NO CBOEMY COAEPXKaHWIO, 3MEeMEHTHOMY
COCTaBY, MHOCEONOrMYeckMM PYHKLNAM, COLUManbHOMY Ha3HadYeHUo, pony B OOLLECTBEHHOW XN3HU, XapakTepy
aeTepMuHaumm maTepuanbHbIMU 1 MHbIMK bakTopamu, reHesucy. NpaBoBas cuctema - 6onee gpobHasi n Gonee
anddepeHunpoBaHHas KaTeropumsl; oHa MHOTO3N1IeMEHTHa, NOMUCTPYKTYPHA, nepapxuyHa.

KaTeropus HagCTpoykn "packpbiBaeT MECTOMOSIOXKEHNE MPaBOBbLIX SABMNEHUA Npexae BCEero B OTHOLLUEHUU
3KOHOMMYECKOro 6asuca; MOHATME >Ke MNpPaBOBOW CUCTEMbI CIYXXUT [MNaBHbIM 00Opa3oM ANA BblpaXeHus
BHYTPEHHMX CBSA3en, ux opranmsauum, ctpyktypbl” (B.H. Kygpssues, A.M. BacunbeB). NHbiMM crnoBamu, ecnu
npaBoBas HafCTPOMKa Kak ounocodckas Kateropus nokasbiBaeT, YTO NEPBUYHO M YTO BTOPUYHO, NOQYEPKNBAET
OETEPMUHNPOBAHHOCTb HOPUONYECKUX SBMNEHUI MaTepuanbHbIMU U MHBbIMU (bakTopamu, TO nNpaBoBasi cuctema
douKCupyeT NpaBOBYKO peanbHOCTb B MHOW MIIOCKOCTM - CO CTOPOHbI €€ BHYTPEHHEN U BHELLHEW opraHusauuu,
CTPYKTYPHbIX 3JIEMEHTOB, JUHAMMNYECKOTO COCTOAHMSA, MeXaHuama gencreusd, agdpektnaHoctn. OHa BKITHOYaET B
cebs BeCb IOPUANYECKUN MHCTPYMEHTapun, HaxodAWMNCA B pacropsiKeHWM rocydapctsa, oTpakaeTt cdepy,
OXBaTbIBaOLLYIO BCE NPaBOBOE B 06LLECTBE.

lMpaBoBasi cuctema Mo CBOEMY COAEPXaHMIO LUMpe, Boraye, crioxkHee. JTO TO, YTO MOXHO Ha3BaTb
topugmndeckon ¢opmor aaHHoro crnocoba nNpov3BOACTBa, AaHHOro 0OWecTBeHHoro crtposi. [lepeg Hamu -
npaBoBas ccpepa Xn3Hu obuiecTaa.

[NoHATNA npaBoOBOW HAACTPOMKUM M NPaBOBOM CUCTEMbI OXBaTbiBalOT B MPUHUUNE OAWHAKOBbIE pPaMKU
NMpaBoOBOW peanbHOCTW, OAHaKO OHW He MOryT 3aMeHuTb Apyr Apyra, MO0 XapakTepuaylT, BO-NMEPBbLIX,
pasnu4yHble acrnekTbl OQHOMO U TOrO X€ MOMEHTAa pearibHOCTU, BO-BTOPbLIX, Pa3HbIi YPOBEHb NMPOHMKHOBEHMWS B
Hee. HapgcTtpoiika oTpaxaeT cambii OOLMIA YpOBEHb MPaBOBOW CUCTEMbI, MO3TOMY 34€eCb BHMMaHWE
KOHLEHTpUpYeTCsi Ha Hambonee 0606LLLEHHBIX MPOSBNEHUAX NpaBoBon aencreutensHocTn (J1.6. TnuyHoBa).

MpaBo, kak yxXe MNO4YEPKUBANOCb, - 3JNULEHTP MNpaBOBOW cucTtembl. KOpuanyeckme Hopwmbl, Oyayun
obsa3atenbHbiMM  3TANoOHaMM  OOLECTBEHHO HEOOXOOMMOro MOBEAEHUS, OMuMpasicb Ha BO3MOXHOCTb
rocygapCTBEHHOIO MPUHYXXAEHWS, BbICTYNAT UHTEMPUPYHOLLUM M LEMEHTUPYIOWMM Havanom. OTo CBOEro poaa
Kapkac, Hecylime KOHCTPYKLMW MPaBOBOW CUCTEMbI, 0€3 KOTOpbIX OHa Morra Obl NpeBpaTUTbCS B MPOCTOM
KOHFIOMEepaT 3fiEMEHTOB, He CBSA3aHHbIX MeXxay Ccob0oM eAWHbIM  HOPMaTUBHO-BOMEBLIM  Hayarom.
CornacoBaHHOCTb M KOOpAUHALMS MeXay HUMWU OKasanuch Obl B 3HAYUTENBbHOM Mepe ocnabneHHbIMN.

HopmMbl NpaBa BMeCTe C NOpoXAaeMbIMU UMW MPABOOTHOLLEHUSMUN - 3TO HEOOXOAMMbIE KPEMTEHUS], CBA3KU
npaBoBOW cucTembl. Ho npaBo - TOxe cucTemMa M MNpPUTOM Hamboree ycTonuMBasi U OUCUUMIVHUPYIOLLAS,
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copepxailasn B cebe YeTkne oLeHOYHble KpuTepun. ATo - GaszoBas cMcTema B cucTemMe. ABNASICb NEPBUYHLIMU
KrneTo4ykamu npaBoBOW CUCTEMbI, OPUONYECKNE HOPMbI M COCTaBNSAOT €€ NEPBOOCHOBY, NPUAAIOT €M XN3HEHHbIE
cunbl. IMEHHO Yepe3 3TN HOPMbI AOCTUraloTCs NPEXAE BCEro OCHOBHbIE LIEN NPABOBOIO PEryrnMpoBaHus.

MpaBo OOMUHMPYET B NPaBOBOW CUCTEME, UrPAeT B HEW Porib KoHconuaupylowero dakrtopa, "ueHTpa
nputshkeHus". Bce apyrne ee anemeHTbl SBNAOTCS (PakTU4eCKn Npou3BOLHbIMK OT npaBa. M Bcakue nameHeHus
B HEM HEM3BEXHO NOPOXOAT M3MEHEHUS BO BCEW NMPaBOBOW CUCTEME UMK, MO KparWHEW Mepe, BO MHOMMX ee
yacTsx. Tem He MEHee 3TO He TOXOECTBEHHbIE MOHATHUS.

KoHeYHO, B MCTOPUKO-NONIUTUHECKOM, OOLLECOLMONONMYECKOM W OOLLEKYyNbTYPHOM MNiiaHe MpaBoO U
NMpaBoOBY CUCTEMY HEpPeOKO OTOXAECTBMSOT, KOrga, HanpvMMep, paccMaTpuBaloT CPaBHUTENbHbIE TUMbI Npaea,
HaLMOHarbHble NMPaBOBbIE CUCTEMbI Pa3NIUYHbIX CTPaH (aHanorM4Ho TOMy Kak B OObIOEHHOW XU3HWM He Bcerga
NPOBOASAT pasnuyne Mexay O6LLECTBOM U rOCYAapCTBOM, HE BAABasiCb B HAy4YHOE COAEPKaHNE 3TUX TEPMUHOB).

KoHeuHble LienvM npaBoOBOro PErynvpoBaHUs LOCTUraloTCsl TONMbKO C MOMOLLBIO BCEM COBOKYMHOCTU
IOPUANYECKMX CPELCTB, HaxXOOALUMXCS B PacropshkeHUM rocydapctea, a He 3a CYET OTAeSNbHbIX U3 HUX,
Hanpumep NpPaBOBbIX HOPM, CaHKLUWUA, CyOBbEKTUBHLIX MpaB U 00A3aHHOCTEN, NPaBOOTHOLIEHUA 1 T.4. MoaTomy
Ba)XHO, 4YTOObl BCE 3BEHbS MPABOBOM CUCTEMbI paboTanu 4eTko M 6e30TKa3HO, aKTMBHO BbIMOSMHANM CBOMU
PYHKL MK,

B paspo3HeHHOM Buae, BHE B3anMOCBS3W, OHM HE MPUBOAST K XKenaemMbiM pesynbTataMm - Heobxoguma mx
CUMHXPOHM3aLUUs, C TeM YTODObl OHW JOMNOMHANW U ycunueanu opyr gpyra. MHeiMy cnosamu, peyb AOMmKHa MaTn o
KOMMIEKCHOM (COrnacoBaHHOM) MNPaBOBOM BO3L4EWCTBMM HaA OOLLECTBEHHbIE OTHOLUEHUS, WX OOBLEKTbI WU
cybbekThbl. MpaBoBasi hopma JomKHa YYTKO U CBOEBPEMEHHO pearmpoBaTh Ha BO3HUKAOLLME HOBbIE TEHOEHLMM
N CMMNTOMbI, yraBnueaTb NynbC OOLLECTBEHHOW XM3HW. A 3akoHoAdaTernb OOMMKEH MOCTOSIHHO "OoTnaxwueaTtb",
COBEpLUEHCTBOBATL €e€.

JTio6oNbITHYIO XapakTepUCTUKY MPaBOBOM CUCTEMbI U €€ PONKn B XM3HW obLlecTBa aeT amepuKaHCKUN
topuct J1. ®pugmaH. Mo ero npeactaBneHusM, B COBPEMEHHOM aMepuKkaHCKOM obLlecTBe npaBoBasi cuctema
CONpoOBOXJaeT YenoBeka Bo BCex ero genax. He npoxoaut n gHs - aaxe yaca - 6e3 B3anMoaencTBUst FINYHOCTM
C NpaBOM B CaMOM LUMPOKOM CMbIcrle crioBa. ABTOp MULLIET, YTO NpaBoOBasi cucTeMa Besgecylla, XOTs 3a4acTyto
ee NpUCyTCTBME YerioBek He 3amevaeT. He oulyuiaeTt, 4yto npaesoBasi cuctema, nogobHo "Bonblomy Gpaty”,
npucTanbHO HabnogaeT 3a HUM, 3arnsgbiBas vYepes nnedo. Ho B U3BECTHOM CMbICINE 3aKOH MOCTOSIHHO CMOTPUT
Ha Hac.

lMpaBoBas cucTemMa HenpepbiBHO MEHSAETCS, OAHaKo ee COCTaBHble 4acTu MpeTeprneBalT U3MEHEHUs C
pasHbIMW CKOPOCTSMW, M HUW OAHa M3 HUX HEe MEHSeTCca CTofb Xe ObicTpo, kak gpyras. B 1o xe Bpewms
CYLLLECTBYIOT HEKME MOCTOSIHHbIE, JONIO XUBYLLME 3NEMEHTbI - NPUHLMMbI CUCTEMbI, KOTOPbIE NPUCYTCTBOBaNU B
cucTeme Bcerda (gaxe B NpoLunble Beka) U OyayT Takumu ke B TedeHue elle gonroro spemeHn. OHu npugatoT
Heobxoanmyo hopMy 1 onpeaeneHHOCTb LIeriomMy.

TepmuH "npaBo" OTHOCUMTCS OObIMHO TONMbKO K HOpMam. Ho HeobGxoaumo npoBOAUTbH AEMapKaLMOHHYH
AVHWIO MEXAY HOPMaMKn Kak TakOBbIMUM M TEMW MHCTUTYTamMu U NpoueccaMmu, KOTopble BAbIXAT B HUX XW3Hb.
OT1a pacwmpeHHas cdepa 1 ecTb NpaBoBas cUcTeMa. FCHO, YTO 3Ta CUCTEMA - HEYTO Bornbluee, HEeXEenu NpocTo
Habop HopM. NMpaBo - aTo cnocob NpaBMTENLCTBEHHOIO COLMarbHOrO KOHTpons. CyGbeKT He COBEPLUUT OLUNGKN,
€CIu BKITHYNT B HEro npasuna noBeaeHus.

Heobxogummo pasrpaHMumnBaTb NOHATUA "NpaBo”, "npaBoBasa cuctema" u "npasoBow npouecc”. [late TouHoe
onpegeneHne npaey - 4OCTAaTOMHO CroXHasi 3agada. "lpaBo” - cnoBo AN eXeaHEBHOro ynotpebneHus, Yactb
pasroBopHoro cnosapsi. OHO nmeeTt 6onbLLOe KONMUYECTBO 3HAYEHUN, XPYMKMX, KaK CTEKINO, HEYCTONYMBbLIX, Kak
MbINbHBIA NY3bIPb, HEYNTOBUMbIX, KaK BpeMS.

CkasaHHOe He O3Ha4vaeT, YTO Mbl MOCTOSHHO ollyulaem Ha cebe CBUHLOBYHO TsXecTb npasa. [1paBso -
aTmMocdepa; OHO Ferko, Kak BO3gyX, korga Bce uaeT HopmanbHo. HenpaBunbHO Obo 6bl cuntaTh npaBo
nayTMHOW 3anpeToB. BONMbLIMHCTBO 3aKOHOB MpegHas3HayeHo Ans Toro, 4tobbl caoenaTe XW3Hb Jerye,
GesonacHee, cyactnvBee. [lpaBoBasd cuctema - 4yacTb obuiecouunanbHoW cuctembl. B coBpemeHHOM Mupe
CyLLleCTBYeT nopasmTernibHoe MHoroobpasune npaBoBbiX cucteM. Kaxkgasa ctpaHa nmeeT cBoto cuctemy; B CLUA,
KpOMe TOro, KaXKAbll LUTaT - COOCTBEHHYIO U BCe 3TO BeH4YaeT oblierocyaapcTBeHHas (dedeparnbHas) cuctema.
Henb3s HasBaTb HM OOHOW Mapbl MOMHOCTLIO afeKBaTHbIX MPaBOBbIX CUCTEM. HO 3TO He 3HauYWT, YTO Kaxgas
npaBoBas CUCTEMA He NMEET HNYEro OBLLErO C Kakon-HMOyab Opyron <*>.

<*> CwMm.: ®puamaH J1. BBegeHne B amepurKkaHCKoe Mpago.

CoBpeMeHHasi poccuiickasl npaBoBasi CUCTEMA, KaK M amMepuKaHCKasl, OpraHu3oBaHa Ha denepanbHOn
ocHoBe. B kaxpgom cybvekte Pegepauum - CBOA NpaBoBas cuUCTeEMa, MMeOLWAss MeCTHble OCOOEHHOCTM U
BKITIOYaloLWasi B cebs permoHarnbHble HOPMbl M MHCTUTYTbl. CBOM MpaBOBble CUCTEMbI CO3[4aHbl B ObIBLUMX
COMO3HbIX pecnybnukax - HblHE CyBEPEHHbIX rocygapcrtBax. B Hawe Bpems Habmogaetcss WMHTEHCUMBHOE
cobnmkeHne 1M B3aMMOIMPOHUKHOBEHWE pPa3fIMYHbIX MPaBOBbIX CUCTEM Ha OCHOBe 00s3aTenbHOro Ansi BCex
MEeXOYHapOAHOro NpaBa U HaLMOHanbHbIX OCOGEHHOCTEN KaXKO0M CTPaHbl.

B KoHctuTyummn P® 3anmcaHo: "OOLienpu3HaHHble MPUHLWMNBLI U HOPMbl MEXOYHApOAHOro npaBa W
MeXxayHapoaHble goroBopbl Poccuinckon Pegepaumm SBASOTCA COCTAaBHOW YacTbio ee NpaBoBOKW cuctembl” (4. 4
cT. 15). ODT0O N NOHATHO - NpaBo MOOro rocygapcTea ThiCA4YaMN HUTEN CBA3AHO C MEXOyHapOo4HbIM MPaBOM Kak
CrYCTKOM [OJIMTENbHOrO KOJINIEKTMBHOIO OMbiTa. Takoe B3aMMOAEWNCTBME OTPaXKaeT COBPEMEHHbIE MUPOBLIE
WHTEerpaumoHHbIE NPOLIECCHI.
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§ 8. O6wan xapakTepucTUKa OCHOBHbIX NPaBOBbLIX ceMen

B mupe cyllecTByloT pasnuyHble NPaBOBble CUCTEMbl M NPaBOBble CEMbM, OTpaxatlime O0COBEHHOCTM
COOTBETCTBYIOLLMX 3MOX, LUMBUMNU3aLUA, CTpaH, HapogoB, KOHTUHEHTOB. Pa3nuyaloT HauuoHarbHble rnpaBoBble
CMUCTEMbl U MEXHaLMOoHarnbHble (CEMbU UMK OTAENbHbIE rPynnbl cMcTeM). HauuoHanbHas npaBoBas cuctema -
OpraHMYyeckuii 3ANieMeHT KOHKPEeTHOro obLiecTBa, ero MUCTOpUW, KynbTypbl, TpaguuuMi, coumanbHOro yknaaa,
reorpadyM4eckoro NONOXeHusa n T.4.

lMpaBoBas ceMbs - 9TO HECKONbKO POACTBEHHLIX HaUMOHamNbHbBIX MPaBOBbIX CUCTEM, KOTOpble
XapaKTepusylTCA CXOACTBOM HEKOTOPbIX BaXHbIX MPU3HAKOB (NyTM (hopMMpOBaHMA M Pa3BUTUS; OOLLHOCTb
WUCTOYHWUKOB, MPUHLMNOB perynupoBaHusi, OTpacrneBol CTPYKTYpbl; YHUDULUMPOBAHHOCTbL  HOpUOUYECKON
TEPMUHOMOMN, MOHATUNHOIO annaparta; B3anmMo3anMCcTBOBaHME OCHOBHbLIX MHCTUTYTOB W MPaBOBbIX AOKTPUH).

B 3aBMCMMOCTU OT BbllLEeHa3BaHHbIX MPU3HaKOB BbIAENAOT CriegyroLlne OCHOBHbIE NPaBOBbIE CEMbU (CM.
cxemy 23).

Cxema 23

OCHOBHEHE [TPABOBHE

CEMBIM MMPA
PomanoO- AHTJIO— CeMb 4 CeMb 4
repMaHCKas CeMbsd CaKCOHCKasa CeMb4d PEeIMTMOBHOTO TPaOULMOHHOT'O
npaea npaea

1) pomaHo-repMaHckyto (CEMbIO KOHTUHEHTarbHOro Npaea);

2) aHrNoCakCOHCKyH (CeMbto obLero npaea);

3) penurnosHyto (CeEMbIO MyCYIbMaHCKOro 1 MHAYCCKOro npaea);

4) TpagNLMNOHHYIO (CEMbIO 0ObIMHOrO Npaea).

K pomaHoO-repMaHCKo MNpaBOBOM CEMbE OTHOCSTCS NpaBoBble cucTembl Atanuu, PpaHuun, Kcnadum,
Moptyranun, Nepmannn, Asctpuu, LLisenuapum n gp. B kayecTBe camoCTOATENBHON rPynnbl NPaBOBLIX CUCTEM B
pamkax pomMaHO-repMaHCKON NPaBOBOM CEMbM MOXHO BbIAENUTL CriaBAHCKME npaBoBble cuctembl (KOrocnasum,
Bonrapun n 1.4.). CoBpeMeHHas npaBoBasi cuctema Poccum npu Bcex ee ocobeHHocTax ©ornee poaCcTBeHHa
WMEHHO POMaHO-repMaHCKOW NPaBOBON CEMBE.

Cpeau npmnsHakoB poMaHO-repMaHCKOM NPaBOBOW CEMbM MOXHO BbiAENUTL CneaytoLne:;

efnHas nepapxm4eckn MOCTPOEHHAs cMCTEMA MCTOYHMKOB MUCaHOro npaBa, AOMUHUpYOLLEe MecTo B
KOTOPOW 3aHMMatoT HOPMAaTMBHbIE aKTbl (3aKOHOL4ATENbCTRO);

rnaBHas posib B (hOpMMPOBaHUM NpaBa OTBOAUTCH 3aKOHOOATenNto, KOTOPbIA co3gaeT obLune opugudeckue
npaBuna NnoBeAEeHUs; NpaBonpUMeHnTENb Xe (Cyabs, aAMUHUCTPATMBHbIE OpraHbl U T.M.) MPM3BaH NULLb TOYHO
peanu3oBaTb 3TK 06LLME HOPMbI B KOHKPETHbIX MPaBONPUMEHUTENbHbBIX aKTax;

nMcaHble KOHCTUTYLMKN, OBnafatoLme BbiCLIEN HPUANYECKON CUMOW;

BbICOKAN YpPOBEHb HOPMAaTMBHbIX O0OOLWEHM [JocTUraeTcsd npu  MOMOLWM  KOOMPULIMPOBAHHBLIX
HOPMAaTUBHbIX aKTOB;

BECOMOE MOJIOXKEHME 3aHMMAIOT NOA3aKOHHbIE HOPMATUBHBIE aKTbl (PErNaMEeHTbl, MHCTPYKLMK, LUPKYSPbI
v ap.);

JeneHve cuctembl Npaea Ha NybnmnyHoe 1 4acTHoe, a Takke Ha oTpacnu;

npaBoBoW OOblMa W OPUAMYECKMN MpeuedeHT BbICTyNnalT B KavyecTBe  BCMOMOraTenbHbIX,
OOMONMHUTENbHBIX UCTOYHUKOB;

Ha NepBOM MEeCTe HaxoaAaTcs He 06513aHHOCTK, a NpaBa YernoBeka U rpaxaaHuHa;

ocoboe 3HauyeHWe uMeeT topuandeckad [OOKTpMHa, paspabotaBwas w  paspabartbiBaolwlas B
YHMBEPCUTETaX OCHOBHbIE MPUHLMMbI (TEOPUIO) MOCTPOEHUS JAHHOW NPaBOBOWN CEMbM.

OCHOBOV BO3HMKHOBEHMSI POMAHO-FEPMaHCKOW MPaBOBOW CEMbW MOCIYXWINO puMmckoe npaBo. B ceoem
CTaHOBIIEHNM POMaHO-repMaHcKasi NpaBoBasd CEMbS MPOLLMA TPU MaBHbIX aTana:

1) anoxa Pumckon umnepun - Xll B. H.3. - 3apoXxgeHre pMMCKOro npasa M ero ynagok B CBs3U C rmbenbio
Pumckon umnepun (476 r. H.3.), rocnoacteo B EBpone apxandeckmx CrocoOOB peLueHUsi CMOpOB - MOEOUHKH,
opganuu (UCnbiTaHns), KONGOBCTBO U T.4., T.€. (bakTudYeckoe OTCYTCTBME NPaBa;

2) Xl - XVII BB. - Bo3poxaeHne (peHeccaHC) PMMCKOro MpaBa, pacnpocTpaHeHue ero B EBpone u
Np1cnocobieHNe K HOBbIM YCIOBUSIM, LOCTMKEHNE HE3ABMCMMOCTM NpaBa OT KOPOJIEBCKOW BIacTy;
3) XVIII - XX BB. - kogudumkaums npaea, npuHATMe KoHnctutyuun (B8 CLUA, MNonbwe, ®paHumm v T.M.),

nosiBneHve otpacnesbix kogekcoB ([paxgaHckun kogekc ®PpaHummn 1804 r., NpaxxgaHckoe ynoxeHune 'epmaHum
1896 r.), cozgaHne HaunoHasbHbIX NMPaBOBbIX CUCTEM.

K aHrrnocakCcoHCKOM MpaBOBOM CEMbE OTHOCATCS HalUMOHanNbHO-NpaBOBble cuUcTeMbl BenukobOpuTtanum,
CWA, Kanagbl, ABcTpanuu, Hoon 3enangun un ap.

[aHHas cembsi xapakTepusyeTcs cnegyolmmMm npusHakamu:
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OCHOBHbIM  MCTOYHMKOM MpaBa  BbiCTynaeT cydeOHbIi  npeuedeHT  (MpaBuna  NoBeOEeHWs,
CchOpMYyNMpPOBaHHbIE CYAbSMU B UX PELUEHUSIX NO KOHKPETHOMY Aerny M pacnpoCTPaHSALWMNECHA Ha aHAIOMMYHbIe
Aena);

BegyLas ponb B (hOPMUPOBaHUKM NpaBa (NPaBOTBOPYECTBE) OTBOAMTCSA CyAy, KOTOPLIA B 3TOW CBSA3M
3aHMMaeT 0coboe NonoxeHe B CUCTEME rOCYAapCTBEHHbIX OPraHoB;

Ha NepBOM MecTe HaxogaTcs He 00siI3aHHOCTU, a NMpaBa YernoBeka W rpaxaaHuHa, 3aluaemble npexae
BCero B cynebHom nopsiake;

rMaBeHCTBYlOLLee 3HavyeHWe WUMeeT B NepByl0 odepedb  npoueccyanbHoe  (npoueaypHoe,
JoKasaTenbCTBEHHOE) NpaBo, KOTOPOE BO MHOIOM ONpeAenseT NpaBo MatepuarbHOE;

HeT KoanMUNPOBaHHbIX OTpacren npaea;

OTCYTCTBYET KIlaccuyeckoe AereHre npaea Ha YacTHoe U NyGrnmnyHoe;

LUMPOKOE pa3BUTME CTaTyTHOrO MpaBa (3akoHO4ATENbCTBA), a lopuanyeckue o6bldan BbICTYMalT B
KayecTBe BCMOMOraTesbHbIX, AOMONHUTENbHBIX MCTOYHWUKOB,;

topuanyecKkme OOKTPUHBI, Kak MpaBuIio, HOCST Cyrybo nparmaTuyeckuin, NpuknagHon xapakTep.

B cBoeM CTaHOBMEHUN aHrNoCcaKCoHCKasi MpaBoBas CEMbS MPoLLIa YeTbIpe IMaBHbIX 3Tana:

1) po 1066 r. (HopMaHACKOro 3aBOeBaHWsi AHIMMKM) - OTCYTCTBME OOLLero Ansi BCex npaea; OCHOBHLIM
NCTOYHMKOM MpaBa siIBNSANNCL MECTHbIe 0Obl4aun, pasnyHble Ans KaXaoro pervoxHa;

2) 1066 - 1485 rr. (OT HOpMaHACKOro 3aBoeBaHUs AHIMUKM 0 YCTaHOBNEHNS BNacTn guHactuu Togopos) -
LeHTpanusaums cTpaHbl, co3gaHne B NPOTUBOBEC MECTHbIM 0Obl4asiM OOLLLEro NpaBa A5is BCEW CTPaHbl, KOTOPoe
OTNpaBnsnM KOPONEeBCKME Cyabl;

3) 1485 - 1832 rr. - nepuop pacupeTa obuwiero npaea M ero ynagka; HOpMbl oOLlero npasa cTanu
OTCTaBaTb OT peanbHOW AeWCTBUTENbHOCTU: BO-NepBbiX, oblee npaBo Obino cnuwwkom dopMarnbHbIM 1
rPOMO3OKNM, YTO CHWXKano ero aeKTUBHOCTL; BO-BTOPbLIX, Aerna, KOoTopble OblfNo CNOXHO NM60 HEBO3MOXHO
peluatb, onupasch Ha obllee nNpaBo, CTanu paspeLlaTbCs NOCPeaCTBOM BO3HMKLLErO "npaBa cnpaesennmBocTi”,
KOTOpPOE CaMOCTOATENbHO TBOPWI aHIMNCKUA NOpA-KaHunep (NpeactaBuTeNb KOPOMs), UCXoaa U3 NpUHLMNOB
crnpaBennBoCTY;

4) 1832 r. - Haww gHn - cyaebHasa pecopma 1832 r. B AHMMuUK, B pedynbTaTe KOTOPOW CyAbM NOMy4mnu
BO3MOXHOCTb MO CBOEMY YCMOTPEHMIO peluaTb lopuanMyeckue gena, onMpasch kak Ha obluee npaBo, Tak U Ha
cobcTBEHHOE ybexaeHne cnpaBeanMBOCTU (T.e. MPU PacCMOTPEHMU AeNn CyAbsMU NPUHUMAOTCSl BO BHUMaHWe
Kak obpasLbl peleHns nogobHbIX Aen B NPOLLoM - cyaebHble NpeueaeHTbl, Tak U MHEHUE cyaen, OCHOBaHHOE
Ha NX COBCTBEHHOM MOHMMaHWW CMPaBEANMBOCTY, - "CyAbW TBOPAT NPaBo, NpaBO €CTb TO, YTO FOBOPSAT O HEM
cyabn"); pacnpocTpaHeHne OaHHOW CUCTEMbl Ha aHITIMACKME KOMOHMM, r4e OHW BHEOPWIIMCh, COrnacysicb C
MECTHOW CrneLMdUKON.

K cembe penurnosHoro npasa OTHOCHATCS NPaBOBble CUCTEMbl TaKMX MYCYNbMAaHCKMX CTpaH, kak WpaH,
Wpak, MaknctaH, CygaH u gp., a Takke nHgycckoe npaso oowmH Muaun, Crudranypa, bupmel, Manansum n gp.

Cpeau npusHakoB AaHHOM NPaBOBOW CEMbW MOXHO BbIAEMNUTL CreayoLme:

rmaBHbIA TBOpew npasa - bor, a He obwecTBO, HEe rocydapCcTBO, MO3TOMY Opuguveckue npegnucaHust
AaHbl pa3 1 HaBcerga, B HUX HYXXHO BEPUTb U COOTBETCTBEHHO CTPOro cobnoaath;

UCTOYHMKaMW MpaBa SBMASITCA PENUIMo3HO-HPABCTBEHHbIE HOPMbI M LIEHHOCTM, cogepXalwimecs, B
yacTtHocTu, B KopaHe, CyHHe, Vimkme 1 pacnpocTpaHsiiowmecs Ha MycynbmaH, nubo B LLlactpax, Begax, 3akoHax
MaHy 1 T.4. n 4ENCTBYIOLWMNX B OTHOLIEHWUN NHOYCOB;

BeCbMa TECHOE nMepenseTeHne pUOaNYEeCcKNX MOMOXKEHUA C  PEenurnosHbiMK, UIOCOdCKUMU U
MoOpanbHbIMW MOCTyNaTamu, a Takke ¢ MECTHbIMW 0bbldasimn obpasyeT B CBOEN COBOKYMHOCTM eAMHble npasuna
noesefeHus;

ocoboe MeCcTo B CUCTEME UCTOYHWMKOB MpaBa 3aHMMaloT TPyAbl YYEHbIX-IOPUCTOB, KOHKPETU3NPYIOLLME W
TOSKYIOLLME NEPBOMCTOYHMKM 1 NEXaLne B UX OCHOBE KOHKPETHbIE PELLEHNS;

OTCYTCTBYET AENEHNE npaBa Ha YacTHoe u NybnnyHoe;

HOPMaTUBHO-NPAaBOBLIE aKThbl (3aKOHOA4ATENbCTBO) UMEKOT BTOPUHHOE 3HAYEHUE;

cynebHas npakTvka B COGCTBEHHOM CMbICIIE CIOBa HE SABMSETCA MCTOYHMKOM MpaBa; BO MHOrOM OCHOBaHa
Ha ngee 0b6A3aHHOCTEN, a He MpaB YenoBeka (kak aTO MMEET MECTO B POMaHO-rePMaHCKON 1 aHTNIOCAaKCOHCKOW
MpaBOBbIX CEMbSIX).

K cembe TpaguuMOHHOro npaBa OTHOCATCS npaBoBble cucTeMbl Maparackapa, psga ctpaH Adpuku u
DanbHero BocTtoka.

MpusHakamn JaHHOW MPaBOBOW CEMbM ABNAOTCA criegytowme:

OOMUHMPYIOLLLEE MECTO B CUCTEME MCTOYHMKOB MpaBa 3aHMMalT obblMav v Tpaguuuun, MMerLlme, Kak
npaBuio, HEMNCaHbIN XapaKTep 1 NepeaaBaeMble N3 NMOKONEHUS B MOKONEHUE;

obblYan 1 Tpaguuum NpeacTaBnsioT cobor CMHTE3 PUOUYECKNX, MOPanbHbIX, MUUYECKNX NpeannucaHun,
CMNOXMBLUMXCSA €CTECTBEHHbIM MYTEM M NMPU3HAHHbBIX FOCYAapcTBaMu;

obblvan 1 Tpaguumm perynupytoT OTHOLLEHWST B MEPBYIO odepenb rpynn unm coobLLecTs, a He OTAENbHbIX
WHAVBUAOB;

HOPMaTUBHbIE aKTbl (MMCaHbIE 3aKOHbI) UMEIOT BTOPUYHOE 3HAYEHUE, XOTSA UX NMPUHMMAaETCH B nocregHee
Bpems Bce OonbLue 1 bonbLue;

cynebHas npakTuka (opuaMYecKUin NpeLeaeHT) He BbICTYMaeT B KAYECTBE OCHOBHOIO UCTOYHUKA NpaBa;

cynebHaa BnacTb PYKOBOACTBYETCA WAEel MNpPUMUPEHUsl, BOCCTAHaBNuMBas cornacue B OOWMHE U
obecneymBas ee CrnIo4YEeHHOCTb;

topyanyeckas JOKTpMHA He UrPaeT CyLLECTBEHHOW PONA B IOPUANYECKON XKN3HU AaHHbIX OOLLECTB;

apXan4yHOCTb MHOTUX ee 0bblHaeB 1 TpaguLUA.

89



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

Takum o6pasoM, npaBoBble CeEMbW HEOOHOPOOHbI. B kaxgon ns nepeyvyncrneHHbIX cemMeln MMerTcs CBOou
OTNMYUTENbHbIE 0COBEHHOCTH, OJHOBpPEMEHHO Hen3oexHo NPUCYTCTBYKOT U 4epPTbl, Npucyline J'II'O6OMy npasy u
nobowm HpaBOBOVI cucteme. O0WMIA NpuU3HaK - BCE€ OHWU BbICTYNAKT B Ka4veCTBE PErynAatTopoB 00LecTBeHHON
XU3HU, CpeacTBOM ynpaBlieHUA 00LLECTBOM, BbINOMHAOT OXpPaHUTENbHYIO, 3alUNTUTENbHYIO N NMPUHYOAUTENBbHYHO
POJ1b, CTOAT Ha CTpaXe npaB 4YernoBeka U rpaxgaHnHa.

KOHTpOJ'I bHbI€ BOMNPOCHI

1. Janite kpaTkoe onpeaeneHune npaea.

2. Ha3zoBuTe Hanbonee xapakTepHble Npu3Haky npaga.

3. Mepeuncnure n packponTe cogepraHne OCHOBHbIX YY4EHWI O npase.

4. YTo noHMMaeTcsa nog NpuHUMNaMmn u yHKUMaMn npasa?

5. KakoBo cooTHoLleHWe yoexaeHns 1 NpuHyxaeHus B npase?

6. B 4eM 0CcOBEHHOCTIN OCHOBHBIX MPaBOBbIX ceMel Mypa? MoscHUTE, YTO 3HAYUT NPaABOBasA CEMbS.

7. CchopmynupyinTe NOHSATME NPaBOBOW cUCTeMbIl. KakoBa B3anMOCBSA3b NpaBa U NpaBoBOW CUCTEMbI?

8. ObbsACHUTE NOHATUSI NpaBa B 06 bEKTVBHOM U CyOBbEKTUBHOM CMbIce. Kakune sBneHus oHn oTpaxaroT?
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MnaBa 8. MPABO U IMNMHOCTb
§ 1. MpaBoBoM cTaTyc JINYHOCTU: NOHATHE, CTPYKTYpa, BUAbI

MHOF006p83HbIe CBA3N npaBa U JIMYHOCTU Hanbonee noOHO MOryT ObITb OoXapakrtepun3oBaHbl 4epe3
NOHATME NPaBOBOro Ctatyca, B KOTOPOM OTPaXakTCA BCE OCHOBHbIE CTOPOHbI OPUANYECKOrO ObITWSA MHOMBMAA:
€ro unHTepechl, I'IOTpSGHOCTVI, B3aMMOOTHOLLEHNA C rocygapcrtesoMm, TpyooBad U 00LLEeCTBEHHO-MONUTMYECKas
OEATENIbHOCTb, CouualribHble NpUTA3aHNA U UX yO0BIIETBOPEHUE. o710 co6V|paTeanas|, AdKKyMynupyrLias
KaTeropuA.

B camom KpaTkomMm Buae HpaBOBOVI CTaTtyC onpegendeTtcda B HayKe KaK HpUOANYECKM 3aKkpernsieHHoe
NonoXeHne NMMYHOCTN B 0OLLecTBe. B ocHoBe npaBoOBOro crtatyca Jexut (baKTI/I‘-IeCKI/IIZ coumanbHbIi CTaTtyc, T.e.
peanbHOe NoJiIoXXeHne 4YernoBeka B [JaHHOM cuctemMe ODLLECTBEHHbIX OTHOLLIEHUN. I'IpaBo NNb 3aKpenndaeT 31O
nonoxeHme, BBOAUT €ro B 3akKOHOAATEJIbHblE pPaMKW. CoumanbHbii 1 HpaBOBOVI CTaTyCbl COOTHOCATCA KakK
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copepxanve n oopma. B gorocygapcteBeHHOM obLLECTBE ONpeAeneHHbI coLmanbHbI cTaTyc Obi, a NpaBoBOro
HeT, NOCKOMbKY TaM He ObIno npaga.

Mogo6GHoe HenpaBOBOE COCTOSIHWME MOXHO OTpasvTb MOHATMEM coumarnbHO-HopMaTuBHOro crartyca (H.B.
BuTpyk), T.e. Takoro, KOTOPbIA ONPELENAETCA COOTBETCTBYOLLMMUN COLMANbHbIMU HOPMaMK 1 OTHoLeHUAMU. Ero
Ba)KHEWLLEN OpraHM4eckom YacTblo B AarbHelLeM cTan npaBoBon cratyc. [locnegHuii npegctaBnseT cobon
COBOKYMHOCTb MpaB, cBOOOA, 0O0A3aHHOCTEW W  3aKOHHbIX WMHTEPECOB JIMYHOCTW, MpPU3HABaeEMbIX MU
rapaHTMpyeMbIX rocyAapCTBOM.

KOpuounyeckoe odopMreHme OaKkTU4ECKOrO MONOXKEHUS MHONBMOA OCYLLECTBNSAETCA Pa3NUYHbIMU NyTAMU
n crnocobamu, c¢ nomoLlblo psiga crneumdunydecknx cpeactB. OHO HaYMHAETCs yXKe C MpU3HaHWs 4YenoBeka
cybbekToM [gewncTBylollero B 06OLWlecTBe nNpaBa W HageneHuss ero npuv 3TOM 0COObIM  KayecTBOM -
NpaBoAEeeCcnoCObOHOCTLI0, MOCNe 4Yero OH MOXET BCTynaTb B COOTBETCTBYHLIME MPaBOOTHOLUEHMS, HECTU
OTBETCTBEHHOCTL 32 CBOW MOCTYMKN.

MoHAaTMA "npaBoBon cTatyc" M "npaBoBOe MOMOXeHue" NMYHOCTU paBHO3Ha4yHbl. Bo Bcskom criyyae,
3aKOHO4ATENbLCTBO, OpUAMYECcKas MnpakTvka, nevaTb, a Takke MeXOyHapogHble akTbl O MpaBax 4enioBeka He
NMPOBOAAT MeXAy HUMW Kakoro-numbo pasnuyus, a ynoTpebnsaiT B O4HOM M TOM e cMbicrie. OHM BrMOSHe
B3aumo3aMeHsieMbl. Micxoas 3 KOHTeKCTa, CTUNMCTUYECKON NPeanovYTUTENbHOCTH, UCNOMNb3YeTCA TO UK Apyroe
BblpaXXeHue.

CnoBo "ctaTyc" B nepeBofe C NaTMHCKOro 03Ha4YaeT MNosioXKeHne, cocTosiHMe Koro-nubo unu yero-nnbo. B
JaHHOM cny4vae peyb WAeT O cTaTyce JIMYHOCTU, YeroBeka, rpaxKaaHnHa. OTUMONOrMYeckn ykasaHHble TePMUHBbI
COBMafalT, 3TO - CroBa-CMHOHMMLI. TeM He MeHee B nuTepaType Obinu BbiCKa3aHbl MpeasiokKeHus o
pasrpaHU4YeHNN MOHSATMI MPaBOBOro CTaTyca W MPaBOBOro MONIOXKEHUS WHAMBMAA, TaK Kak, MO MHEHUO
HEKOTOPbIX aBTOPOB, NEPBOE BLICTYNAET YaCTbio (S4P0OM) BTOPOro.

CepaueBnHy, OCHOBY NpaBOBOro cTaTyca NMYHOCTW COCTaBMnslOT ee npaea, cBobogbl M 0bsizaHHOCTW,
3aKkpenneHHble B KOHCTUTYLUMM U OpYrMX BaKHEMWLWMX 3aKoHoAaTellbHbIX akTax. OTO rMaBHbIM 006pa3oM U
onpeaensieT NpaBoBOe MOMOXeHNe NMNYHOCTM B 00OLLECTBE, €€ POrb, BO3MOXHOCTU, y4acTne B rocy4apCTBEHHbIX
aenax. PasymeeTcsl, 3TO NonoXeHue 3aBUCUT U OT psiga ApyrMx hakTopoB.

MpaBoBoK cTaTyC OOBLEKTUBHO OTpaxaeT Kak AOCTOMHCTBA, TaK WU HEOOCTaTKU pearbHO OENCTBYHOLLEN
MONUTUKO-IOPUANYECKON CUCTEMBI, MPUHLMNOB OEeMOKpaTUM, FOCydapCTBEHHbIX OCHOB [OaHHOro obLlecTea.
MoTomy ero Hemnb3si NPaBWUIbHO MOHATL WM PaCKPbITb, HE OOpalLasiCb K CYLLHOCTM TOrO CouManbHOro yknaga, B
YCINOBMSX KOTOPOro OH CKagbiBaeTcs U PyHKLUNOHUPYET.

B pasHble MCTOpMYECKME 3MOXM NPaBOBOW CTaTyC rpaxgaH Obin HeoguHakoB. [1OoCTaTOMHO CpaBHUTD,
ckaxxeM, paboBnageHue, doeoganmam, bypxyasHbln nepuon, 4YTodbl yoeanteca B 3ToM. CylleCcTBEHHO 3aBUCUT
OH W OT TMNa MONUTMUYECKOro pexmnma B pamkax OgHoOW un Ton xe dopmaumun. MNprnyunHHas o6ycnoBneHHOCTb ero
CMOXHas U MHOTOrpaHHas.

[na coBpeMeHHOro puanM4yeckoro cratyca fiM4HOCTU B Poccum xapakTepHbl Takme ocobeHHOCTW, Kak
KpamHasi ero HeycToMmdMBOCTb, cnabas coumanbHO-NpaBoBas 3alULLEHHOCTb, OTCYTCTBME HaAEXHbIX
rapaHTUMpYHLLMX MEXAHN3MOB, HECMTOCOOHOCTL rOCY4apCTBEHHbBIX BMACTHLIX CTPYKTYp addekTnBHo obecneumnTb
WHTepecChl rpaxaaHuHa, ero npaea, cBoboabl, KU3Hb, YeCTb, JOCTOMHCTBO, COOCTBEHHOCTL, 6€30NacHOCTb.

[MpaBoBoOK cTaTyC NIMYHOCTUN HECET Ha cebe neyaTb TOro rinyboKoro Kpmauca (coumanbHO-9KOHOMUYECKOTO,
MOMNUTMYECKOro, OYXOBHOrO), KOTOPLIA MnepexuBaeT cerogHs Poccus, nogsepxeH BCeM ee KaTaknmamam.
MameHnnacb MartepuanbHasi OcHoBa cTaTtyca (MHoroobpasve ¢opM COOCTBEHHOCTW, BKItOYasi YacCTHYHO,
MUMYLLECTBEHHOE paccroeHne, NosIBMeHNe pbiHka Tpyaa, 6e3paboTuubl, NageHne XU3HEHHOrO YPOBHS).

CtabunbHOCTL MPaBOBOro craTtyca MOA4OpBaHa npoueccaMmy CyBepeHu3aunv, MeXHauMOoHambHbIMU U
perMoHarnbHbIMU KOHNUKTamu. B psae ObIBLUMX COBETCKMX pecrnybnuk NpuHATbI AMCKPUMUHALMOHHBLIE 3aKOHbI,
HapyLlatoL e OCHOBHbIE NMpaBa YenoBeKa; MPOBOAATCSH 3THUYECKUE YNCTKM.

MosABMnMCb 3HauMTEnbHbIE TPYNNbl Moaen (OexeHubl, MUrPaHTbl, NepemeLLeHHble nmua) Boobuwe 6e3
YeTKOro MpaBOBOro craTtyca. 25 MITH. POCCUMCKUX paxdaH BHe3anHo, NOMUMO CBOEW BOMW, NPeBpaTuUIiMCh B
"MHocTpaHueB". VX nomnoxeHne pesko yxyawurnocb. B cBow odepenb, orpoMHas macca nogen M3 GnukHero
3apybexbs (CBbiLe NOMYMUIIIMOHA) OKka3anack Ha Tepputopun Poccuu.

MpaBoBoW cTaTyCc MHAOMBMAA CYLLECTBEHHO AecTabunusvpyeTcs B pesynbTate Tex Heypsauud, KoTopble
MPOUCXOAAT CerodHs B 0OOLLeCcTBe: coumarnbHas HamnpsKEHHOCTb, MONMUTUYECKOE MNPOTUBOCTOSAHME, CHOXHas
KPMMUWHOreHHass obCcTaHOBKa, POCT MPECTYMHOCTM, JKOMOrM4Yeckme M TEXHONOMMYECcKMe KatacTpodbl, LLIOKOBbIE
MeToAbl NPOBeAEHMS pedopM, KOPPYMNLMS, TEPPOPU3M 1 T.4.

Ha npaBoBOe COCTOSIHME FMYHOCTM OKa3blBalOT CBOE BO3AEWCTBME W HPABCTBEHHO-MCUMXONOrM4yeckue
dakTopbl - MOTEPS  JIMYHOCTBKO  COUMANbHbIX OPUEHTUPOB W MPUOPUTETOB, [OYXOBHOW  OMOpbI,
HeaganTUPOBaHHOCTb K HOBbIM YCMOBUSIM. JIMYHOCTb UCMbITbIBAET rMyOoKui coumanbHbil UCKOMEOPT U
HeyBEPEHHOCTb B 3aBTPALLHEM LHE.

OKCTpemanbHOCTb CUTyauuMu, NPOTUMBOPEYUS, MepeoLieHKa LIEeHHOCTEN, NTOMKa CrOXMBLUMXCA 3a 75 net
YCTOEB, U3MEHEHME MOpPaIbHO-MONMUTUYECKOrO KnMMaTa, obpasa XusHu - BCe 3TO HE MOIfO He ckas3aTbCs Ha
obLem NoNoXeHNM oTAENbHOrO MHAUBMAA B OOLLIECTBE, HA YCITOBUSX €r0 CyLLIECTBOBAHMS.

Bce BbILLIENepeyncreHHoe - 3TO B OCHOBHOM HeraTuBHblEe TeHAEHUMN. ECTb 1 NO3UTUBHBIE.

Bo-nepBbix, nog nNpaBOBOW CTaTyC NMUYHOCTM NOOBOOAUTCH COBPEMEHHAsi 3akoHoAaTenbHas 6a3a (HoBasi
poccunckas KoHctutyums, Oeknapaunst npaB n ceobog yenoBeka, 3akoH O rpakgaHCTBE WM Apyrue BaxHenwne
akTbl). [1py 3TOM HOpMaTMBHAsA OCHOBA CO3[4aeTCsl C Y4ETOM MEXAYyHapOoOHbIX KpUTEPMEB B JaHHOM obnacTtu.

Bo-BTOpbIX, 3aknagblBaeTcA HOBas KOHLUEMNUWs B3aMMOOTHOLUEHWA JMYHOCTM W rocygapcteBa C
NPUOPUTETOM JIMYHOCTU KaK BbICLUEW COLMAmNbHOM U MOpParbHOM LEHHOCTW; MaTepHanuUCTCKMe Hadana aTux
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OTHOLUEHMI YCTynalT MecTo CBODOAHOMY MapTHEPCTBY WM COTPYAHUYECTBY B COOTBETCTBMM C NPUHLMNAMM
rpaxkgaHckoro obLiecTsa.

B-TpeTbux, npaBOBOM cCTaTyC, Kak M MHOrMe Jpyrve opuandeckue WHCTUTYThI, ouuaeTca  oT
MOEeornorM4eckoro 1 KnaccoBoro gormatvMama, anosfioreTvku, TOTanuTapHOro CO3HaHMS M MbIWSEHMS MHAMBUAA
Kak HOCUTEeNs 3TOro cratyca; oH ctan bonee agekBaTHO OTpaXaTb COBPEMEHHbLIE peanuu.

B-4eTBepTbIX, OCyLleCTBNsieTCA Mepexoq OT KOMaHAHO-3anpeTuTerNbHbIX METOAOB pernameHTauum
NpPaBOBOro MOJIOXKEHMS NIMYHOCTU K [O3BONTUTENBbHO-pPa3peLLnTENbHbIM, OT CKOBLIBAIOLLLENO JTOYH MHULMATUBY U
NPeanpPUMMYMBOCTb OHOPOKPaATUYECKOrO LIEHTPannaMa kK pasyMHoON aBTOHOMUU N CAMOCTOSTENBHOCTW.

B-naTbIX, MEHSIETCA COOTHOLLEHUE U POSb CTPYKTYPHLIX SIIEMEHTOB NPaBOBOro CTaTyca: Ha NepBbIf MaH B
HEM BbIXOAAT TakMe MNPUOPUTETLI, Kak MpaBa YeroBeka, [LOCTOMHCTBO JIMYHOCTW, TymMaHu3Mm, cBoboga,
OeMoKpaTM3M, CnpaBeasiMBOCTb.

B-LlecTbiX, CHATbI MHOMME OrpaHU4YeHust NUYHOW cBOGOAbI MHAMBMOA, MPOBO3rMalleH npuHUMN "He
3anpeLleHHoe 3aKOHOM [O03BOMEHO", ycurieHa cygebHasi 3awuta npaB rpaxgaH, LEeWCTBYET npe3ymnums
HEBUHOBHOCTMU.

MpaBoBoOW cTaTyC - KOMMNIIEKCHAs, MHTErPaLNOHHAsA KaTeropusi, oTpaxatoLasi B3BaUMOOTHOLLEHNSI IMYHOCTH
n obLecTBa, rpaxaaHuHa U rocygapcTea, MHAMBKAOA U KONNEKTUBa, Apyrine coumanbHble cBasn. [1oaToMy BaxHO,
4TOOLI YenoBek NpaBuUibHO NPEACTaBNSAN CBOE MONOXeHWe, CBOU npaea U 00s13aHHOCTU, MECTO B TOW UM MHOWN
CTPYKTYpe, nb0, Kak CnpaBeAnMBo OTMeYaeTCsl B nuTepaTtype, "B XU3HM HEPEAKO BCTPEYaTCsl MpUMeph! NOXHO
MOHATOro UMM NPUCBOEHHOro cTatyca. Ecnn aToT cTaTyc NOHMMaeTCst HEBEPHO, TO YErIOBEK OPUEHTUPYETCS Ha
yyxgble o6pasubl nosegeHus” (B.A. AHydpueB).

Ewe 6Gonee BpeaHO M HeOoOMNyCTUMO HageneHWe OOIKHOCTHBLIX NUL, He MPefyCMOTPEHHLIMU 3aKOHOM
MOSTHOMOYMSIMK, MPOU3BOSbHOE  paclMpeHne QYHKUMA, 4YTO HapywaeT WX oduumanbHbIii  cTaTyc,
cBuaeTenbCTByeT O NpaBOBOM HUTUITU3ME. Kpome TOro, CTatyCc MoOXeT ObITb ropnanyeckn He4eTKUMm, aMOp(beIM,
pa3MbITbIiM, YTO BeAleT K Hepa36ep|/|xe, HapyLweHnAM 3aKOHHOCTU, npaB JINYHOCTW.

Buabl npaBoBoro crtatyca. Pasnuyator:

a) o6LMIA, NN KOHCTUTYLMOHHBIW, CTaTyC rpaXaaHunHa;

6) cneumanbHbIA, N POAOBOW, CTaTyC onpeaeneHHbIX KaTeropui rpaxaaH;

B) UHAMBUAOYaNbHbIN CTaTYC;

r) cTaTtyc PU3NYECKUX U HOPUOUYECKNX NNLL;

[) cTaTyc MHOCTpaHLEB, Nnnu 6e3 rpaxxgaHcTBa, Nuu, ¢ ABONHBIM rpaXxgaHCTBOM, 6eXeHLEB;

€) CTaTyC POCCUNCKNX rpaxdaH, Haxoaawmxcs 3a pybexom;

) OTpacreBble CTaTyCbl: rpaXaaHCKO-NpaBoBOW, aAMUHUCTPATMBHO-NPaBOBON U Ap.;

3) npodbeccuoHarnbHble 1 AOMMKHOCTHbIE CTaTyChl (CTaTyC genyrata, MMHUCTPa, CyabW, NpoKypopa);

n) cratyc nuu, paboTarolmx B pasnMYHbIX 3KCTPeMaribHbIX YCAOBUSIX MIM OCOBbIX PerMoHax CTpaHbl
(KpanHero Cesepa, JanbHero BocToka, 060pOHHbBIX OO BLEKTOB, CEKPETHBLIX MPOM3BOACTB).

Habop npaBoBbIX CTaTyCOB BEMMWK, HO B TEOPETMYECKOM NiiaHe Hanbonee CyLecTBEHHOE 3HaYEHE UMEIDT
nepsble Tpy BMAa.

O6wmn npaBoBOM cTaTyc - 3TO CTATyC NUUA Kak rpaxpaHuHa rocygapcrea, uneHa obuwectBa. OH
onpegensietca npexae Bcero KoHctutyumen PP u He 3aBUMCUT OT pasnuUuHbIX TeKyWux o6CTOATENbCTB
(nepemeLeHnin no cnyxbe, CEMENHOro NoMnoXeHWs!, OSMKHOCTM, BbINONTHAEMbIX OYHKUURA), ABNSETCH €OMHbIM 1
OAMHAKOBbLIM A5 BCEX, XapaKTepmnyeTcs OTHOCUTENbHON CTaTUYHOCTLIO, 06001 eHHOCTbI0. CopepxaHme Takoro
cTaTyca COCTaBMsioT rnmaBHbiM 0bpa3om Te npasa 1 0683aHHOCTW, KOTOpble NPeAoCTaBneHbl N rapaHTUPOBaHbI
KoHcTuTyumen. MameHeHne aToro cogepXaHus 3aBUCUT OT BOMW 3aKOHOAATENs, a He OT KaXAoro oTAerbHOro
nvua.

O6wun npaBoBOM CTaATyC He B COCTOSIHAM Y4YeCTb BCEro MHOroobpasvs cyObekToB npaBa, WX
ocobeHHocTen, oTnnyun, cneundurkn. MNMoaToMy B HErO HE BXOOAT MHOIOYUCIIEHHbIE CYOBLEKTUBHBIE NpaBa U
00683aHHOCTN, KOTOpblE MOCTOSIHHO BO3HMKAKOT U MpeKkpallalTcs y CyObeKkToB B 3aBUCUMOCTM OT UX TPyOOBOW
OEeaTenbHOCTU, XapaKTepa NPaBOOTHOLLEHWIA, B KOTOPbIE OHM BCTYMatoT, Apyrux cutyaumn. Ecnu bl ykasaHHble
npaBa n 0693aHHOCTM BbIny BKMNIOYEHBI B MOHATME OOLLEro cTatyca rpakgaHnHa, TO nonyynncs 6bl pasnuyHbIn,
KpanHe HecTabunbHbI M HeonpedeneHHbin ctatyc. OH yxe He Obin Obl eguHbiM. OBLWu NpaBOBOW CTaTyC
sABnseTcs 6a30BbIM, ICXOOHBLIM ANS BCEX OCTarbHbIX.

CneumanbHbI, UNK pogoBON, CTaTyCc OTpaxaeT OCOOEHHOCTW MOMOXEHUS OnpederieHHbIX KaTeropui
rpaxgaH (Hanpumep, NEHCMOHEPOB, CTYAEHTOB, BOEHHOCHYXALLNX, BY30BCKUX pabOTHMKOB, yuutenemn, paboymx,
KPECTbSIH, WHBaNWAOB, YYacTHMKOB BOWHbI M T.4.). YKasaHHble cnow, rpynnbl, 6asvpysacb Ha obuwem
KOHCTUTYLIMOHHOM CTaTyce rpakgaHuHa, MoryT MMETb CBOK crneuunduky, AOMONMHUTENbHbIE NpaBa, 00Aa3aHHOCTY,
NbroTbl, NPegyCMOTPEHHbIE TEKYLLIMM 3aKoHoA4aTenbCcTBOM. COBEPLUEHCTBOBAHNE 3TUX CTATyCOB - O4HaA U3 3agay
HOpPUONYECKON HaYKU.

VHovBmayanbHbi cTaTyc UKCUPYET KOHKPETUKY OTAENbHOro nvua (nos, Bo3pacT, CEMENHOE MOMOXEHNE,
BbINonHsiemas paboTta, nHble xapakrepuctuku). OH npeacTtasnsieT cobori COBOKYMHOCTb NEPCOHNMPULIMPOBAHHBIX
npaB u o0653aHHOCTEN rpaxgaHuHa. TBepOooe 3HaHMEe KaXOblM CBOEr0 JIMYHOro cTaTyca, CBOWX MpaB,
00a3aHHOCTEN, OTBETCTBEHHOCTU, BO3MOXHOCTEWN - MPU3HaK NPaBOBOM KynbTypbl, HOPUANYECKON TPaMOTHOCTM.
VHovBmayaneHbIi NpaBOBOW CTATyC MOABWXKEH, OWMHAMUYEH, OH MEHSETCA BMECcTe C TEMU M3MEHEHUSMM,
KOTOpbl€ MPOUCXOLAT B KM3HW YeroBeka.

PaccMoTpeHHble Tpu BMAa cTaTyca COOTHOCATCHA Mexay cobon Kak obuiee, ocobeHHoe n eguHnyYHoe. OHn
TECHO B3aMMOCBS3aHbl M B3aMMO3aBUCUMbI, HacnavsalTCa ApYyr Ha Apyra, Ha NpakTuke Hepasgenumbl. Kaxabin
WMHAMBUA BbICTYNAeT OAHOBPEMEHHO BO BCEX YKa3aHHbIX KayecTBaXx - rpakgaHWHa CBOEro rocygapctea (oowmn
cTaTyc), NPUHAANEXMUT K onpeaeneHHomy croto (rpynne) u, cnegoBaTtensHo, obnagaeT poaoBbIM CTaTyCoOM, M OH
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e npeacraBnseT cobon OoTAenbHy, HEMOBTOPMMYHO NIMYHOCTb, T.€. MMEeT MHAMBMAYanbHbIA ctaTyc. Obwuii
NnpaBoBOW CTaTyC Yy BCEX OAMH, creumarnbHbIX CTaTyCoB - MHOXECTBO, a WHAMBMAYaNbHbLIX POBHO CTOMLKO,
CKOINbKO rpaxkaaH.

Camo coboii pasymeeTcs, 4YTO cneuvanbHble, MHOMBUAOyalbHble W BCE Npo4YMe CTaTyCbl He MoryT
NpoTMBOPEYNTb 0OLlEeMY (KOHCTUTYLIMOHHOMY) cTaTycy. HanpoTuB, OHM [OMKHbI COOTBETCTBOBATb €My Kak
6a3oBOMY, NEPBUYHOMY, UCXOOHOMY.

MpaBoBoW cTaTyc - cnoxHas, cobupaTtenbHas KaTeropusl, oTpaxaroLas BeCb KOMIMIEKC CBA3EN YenoBeka ¢
0o0LLIEeCTBOM, rOCYyQapCTBOM, KOMNMEKTMBOM, OKPYXawlMMU nogbMu. B CTpykTypy 9TOro noHATMSA BXOOAT
cregytoLLme anemMeHTbl: a) OCHOBHble NpaBa u 06513aHHOCTY; ©) 3aKOHHblE MHTEpECHI; B) MPaBOCyObEKTHOCTD; T)
rpaXxgaHcTBO; A) lopuanyeckas OTBETCTBEHHOCTb; €) npaBoBble MPUHUMMLI; >K) MpaBOBble  HOPMBbI,
yCTaHaBnuBalLLne AaHHbIA CTaTyC; 3) NPaBOOTHOLLIEHNS OOLLEero (CTaTycHOro) Tuna (CM. cxemy 24).

Cxema 24

SJIEMEHTH CTPYKTYPH
[IPABOBOT'O CTATYCA JIMYHOCTU

[lpaBa M 0OA3aHHOCTHU

3aKOHHBEIE MHTEPEeCEH

[IpaBOCYOBEKTHOCTD

T'paxnaHcTBO

}Opmnmqecxaa OTBETCTBEHHOCTDb

[IpaBOBHE MNPUMHLMIIE

u Opyrue

Mpn aTtoMm, Kak yxe OTMevanocb, npaeBa U 00A3aHHOCTM, OCOBEHHO KOHCTUTYLMOHHbIE, WX rapaHTum
00pasyoT OCHOBY (4p0) NpaBOBOro cratyca. [laHHoe nonoXeHue 3akpenneHo B cT. 64 KoHcTutyuun Poccun.

CnefnyeT OTMETUTb, YTO KaTeropusi NpaBoBOro cTatyca - CpaBHUTENbHO HOBasi B Halwewn Hayke. PaHblue,
no 60-x rr., oHa 0ObIMHO OTOXAOECTBIANAcb C MPaBOCMOCOOHOCTLIO M He paccmaTpuBanacb B KavecTBe
caMoCTOATENbHOW. Jlwb B nocnefywowmn nepuod, C pasBuTMEM lopuanyeckonm meicnu, B 70 - 80-e T,
KaTeropusi NpaBoBOro cratyca nony4dmna 4oCTaTovyHO LUMPOKYo paspaboTtky, cpopmmpoBanack kak npobnema u
KaK OAHO M3 KITHYEBbIX MOHATUI NPaBOBEAEHMS, 3adMKCMpoBaHa B 3aKOHO4ATENbCTBE.

B HacTtosilee BpeMs BONPOCHI NpaBOBOro cTtaTyca JIMYHOCTU COCTaBISAOT BaXKHENLIEEe CaMOCTOSTENbHOE
Hay4yHoe HanpaeneHve B oOWen Teopuu rocydapctBa M MNpaBa, a Takke B OTpaceBbIX HPUONYECKMX
aucuunnmHax.

§ 2. OcHOBHbIe NpaBa YenoBeKa U rpaXxaaHuHa

B obuiel wKane rymaHuTapHbIX LEHHOCTEN NpaBa YerioBeKka, Kak U caM YenoBeK, 3aHUMatoT LeHTparnbHoe
MECTO M AOMWHUPYIOT Hag BCEMU OCTarbHbIMU. VX MPUOPUTET Y 3HAYUMOCTb HEOCTOPUMBI, POJib, Ha3Ha4YeHne
oyeBMaHbL. "YenoBedeckoe M3MepeHue" - ocenok nobbix 0OLWECTBEHHLIX NMpeobpa3oBaHU, To4Yka OoTcyeTa B
peLleHnmn rmobanbHbIX U TEKYLLUX 3a4ad, B MPOBEEHNM BCEBO3MOXHBIX pedopM, pa3paboTke rocyaapCTBEHHbIX
nporpamMmm. IMEHHO C 3TMX MO3WLMIA OLEHMBAIOTCS CErOfHs BCE Mpoucxogsive B CTpaHe U Mupe coObITs u
npovecchl.

Mpn nobom [eMoKpaTUYEeCKOM YCTPOWCTBE NpaBa M cBobodbl rpaxdaH, a Tawke Ux 06583aHHOCTM
COCTaBMSAT BaXHEMWUA coumnanbHbIi UM MONUTUKO-IOPUOUNYECKUA  MHCTUTYT, OOBEKTUBHO BbLICTYNAKOLLMN
MEpUoM OOCTWXKEHUIM OaHHOro obuiecTBa, MokasaTenem ero 3perioctu, uuBunmadoBaHHocTu. OH - cpencTBo
JocTyna JIMYHOCTM K AYXOBHbIM M MaTepuanbHbiM Onaram, MexaHu3mam BriacTu, 3akOHHbIM chopmam
BONMEM3bSABMEHMS, peanu3aumMm CBOMX WHTepecoB. B TO ke BpemMss 3TO HenpemMeHHoe YycroBue
COBEPLLEHCTBOBAHMSA CaMoro MHAMBKUAaA, ynpodeHus ero cratyca, JOCTOMHCTBA.
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Mounck onTumanbHbIX MOogenen B3aMOOTHOLLEHWI FOCyAapcTBa U NIMYHOCTU Bcerga npepcraensan cobon
CrnoXHenwyo npobnemy. 3TM MOZEenu B pellatoller CTerneHn 3aBuUcenn OT xapakrtepa obuiectsa, Tvna
COBCTBEHHOCTU, AEMOKPATUK, Pa3BUTOCTN 3KOHOMUKM, KyTbTypbl U OPYTMX 06 bEKTUBHbLIX YCroBUA. HO BO MHOrom
OHW onpefensannch Takke BracTbio, 3aKOHaMW, NPaBSALLMMM Knaccamu, T.e. CyObeKTUBHBIMU hakTopamu.

[MaBHasi TPYQHOCTb 3akrtoyanach M 3akrnoyaeTcsl B YCTaHOBINEHMN TAKoOW CUCTEMBI U Takoro nopsiaka, npu
KOTOpbIX NIMYHOCTb MMena Obl BO3MOXHOCTb OecrnpensATCTBEHHO pa3BvMBaTb CBOW MOTeHUMan (CnocoBGHOCTH,
TanaHT, WHTENNEKT), O4HOBPEMEHHO MpU3HaBanucb Obl U MoYUTaANUCL OOLLEroCy4apCTBEHHbIE Lienn - TO, YTO
ob6beanHsieT Bcex. [logoGHbI GanaHC kak pa3 WM nonydaeT CBOE BblpakeHuMe B npaBax, cBobopax wu
006s3aHHOCTSAX YenoBeka.

VIMEHHO MOSTOMY BLICOKOpa3BUTblE CTPaHbl M HapoAbl, MUPOBOE COOOLLECTBO paccMaTpuBatloT npasa
YyenoBeka 1 Ux 3alMTy B Ka4eCTBE YHMBEPCANbHOroO naeana, OCHOBbI MPOrPECCUBHONO PasBUTUSA U NPOLBETAHNS,
hakTopa yCTOMYMBOCTM M CTabunbHOCTN. Becb COBpeMEHHbIV MUp ABUXKETCS N0 3TOMY MarmcTpanbHOMY MyTy.

MpaBa 4yenoBeka BHeTeppUTOPUAribHbl M BHEHALMOHArbHbI, UX MpuU3HaHue, cobniogeHve u 3awmTta He
SABNSAOTCA TOMbKO BHYTPEHHUM AeroM TOoro wunm uHoro rocypapctBa. OHM  gaBHO cTanmu  06bekTom
MeXOyHapoAHOro perynupoBaHus. NMpaBa NUYHOCTU He eCTb MPUHALMEXHOCTb OTAENbHLIX KIacCoB, HaUWN,
penuruin, nMOoeonorvin, a npeactaBnsalT cobol obwenctopuyeckoe U OOLLEKYNbTYpHOE 3aBoeBaHue. 37O
HpPaBCTBEHHbIV (hyHAaMeHT ntoboro obLecTsa.

Poccusi, cnegyst Kypcom pedopM, TOXe MpoBO3rnacuna ykasaHHble LEeHHOCTU Kak MpUOPUTETHbIE WU
Hamnbonee 3HauMMble, Mpu3Hana HeobXoAUMOCTb MNpUAEPKUBATLCS B AaHHOM obnactv  obLenpuHSITLIX
MeXOyHapOoAHbIX CTaHAapTOB, 3aKpernyieHHbIX B TakMX LUMPOKO M3BECTHbIX akTax, kak Bceobwiasi geknapauus
npas yYenoseka (1948); MexayHapoaHbI NakT 06 3KOHOMUYECKMX, couManbHbIX U KynbTypHbIX npaBax (1966);
MexayHapoOHbI NakT O rpaxaaHCkux U nonutmuyeckmx npasax (1966); EBponenckas KOHBEHUMSA O 3alumTe npas
1 OCHOBHbIX cBoboa (1950) u ap.

MoaTBepxaeHNeM npuUBEPXKEHHOCTU POCCUMNCKOM AEMOKPaTUM 3TUM XapTUAM CIYXUT NpuHATas B Hosibpe
1991 r. [deknapauusa npaB 4enoBeka W rpaxpaHuHa, CTaBlUasi OpraHM4yHOM 4YacTbio HoBoW KoHctutyuum PO,
©a30i BCEro TekyLlero 3akoHo4aTeNbCTBa, KacatoLLerocst MMYHOCTH.

O6a 3T gokyMeHTa (OMKCUMPYHOT LUMPOKUIA CMEKTP OCHOBOMOAaratoLwmx naen, NpuHUMNOB, npae u ceobos,
a Takke obaszaHHocTen. McxodHble UX MOMOXEHWs rnacaT, YTO npaBa M cBOOOAbLI YenoBeka SBNAKOTCA
€CTECTBEHHbLIMU U HEOTYYXKOAEMbIMW, LaHbl eMy OT POXOEHWs, NMPU3HAKTCA BbICLLUEN LLEHHOCTLI M He HOCAT
ncuyepneiBaroLlero xapakrepa. [pusHaHue, cobniogeHve n 3awmrta npae vyenoseka - 0653aHHOCTb rocyaapcTea.

Kaxgbli MMeeT npaBO Ha XM3Hb, 300pOBbE, NUMYHYI0 6e30MacHOCTb M HENPUKOCHOBEHHOCTb, 3aluuTy
YecTu, OOCTOMHCTBA, O0OpPOro MMeHu, cBobogy MbICIM U CMOBA, BbipaXXeHUWE MHEHMN U ybexaeHwun, Bblbop
MecTa XWUTenbCTBa; MOXeT npuobpeTatb, BrageTb, NOMNb30BaTbCsA W pacnopsikaTbCs COBCTBEHHOCTbIO,
3aHMMaTbCA NpeanpvHUMaTENbCKON OeATENbHOCTLI0, NokuaaTh CTpaHy 1 Bo3BpaLaTbcs obpaTHoO.

3akpennsetrca npaBo rpakgaH Ha MUTWHIKW, YNWYHbIE LWECTBUS, OAEeMOHCTpauun; npaso usbupatb u
n3bumpatbCa B rocyaapCTBEHHbIE OpraHbl, Mony4yaTb M pacnpocTpaHAaTb MHAOPMAUMIO, HanpasnsaTb BracTaMm
NNYHbIE W KONMMEKTUBHbIE OOpaleHns (netuummn), cBobogHO onpenenaTb CBOK HaUWMOHANbHOCTb, 00beaUHATLCS
B 0OLleCcTBEHHble opraHu3aumun. NpeaycmaTpmBaloTCs COOTBETCTBYHOLLME MpaBa B COUMANbHOM U KyNbTYpHOW
obnacTax (Ha Tpya, oTabiX, 0bpasoBaHWe, coumanbHoe obecneveHne, MHTENNEeKTyanbHoe TBOPYECTBO).

YTBEpKOaeTCa paBeHCTBO BCEX nepeq 3akoHOM U cyaoM. HukTo He 0653aH cBMaeTenbCTBoBaTb MPOTMB
cebst unum 6nuskmx pogcTBeHHNkoB. OBBMHAEMbIN CYMTAETCH HEBUHOBHBIM, MOKa €ro BMHa He byaeTt gokasaHa B
yCTaHOBMEHHOM nopsake (npe3ymnums HEBUHOBHOCTH).

MHorve u3 BbllenepeyYncneHHbIX NpaB ABMATCS HOBbIMU B POCCUNCKOM 3aKOHOAATENbCTBE, UX He ObIno
HW B ObIBLUMX cOBETCKNX KoHCTUTYUMsAX, HU B KoHcTuTyumnmn PCOCP. Takke BnepBble lopuandeckn 3akpennsaercs
npsiMasi 06513aHHOCTb rocygapcTBa 3awmiLaTth npaea vyenoseka (cT. 2 KoHctutyuum PO).

Mpun aTom nogyepkuBaeTcs, YTO "NpaBa u cBoboAbl YeNOBeKa M rpaXkgaHWHA SBASIOTCA HEMOCPEACTBEHHO
gevcreylowmmn.  OHM  ONpedensioT  CMbICA, COAEpXaHue W MNPUMEHEHWE 3aKOHOB, [OesTeNbHOCTb
NpeaCcTaBUTENBbHON U UCMOMHUTENBHOW BRacTU, MECTHOTO camoyrnpaBreHus, obecneymBaloTca npasocyguem”
(ct. 18 KoHcTutyummn PO).

lMpaBa uyenoBeka NpeacTaBNAldT COOOM LIEHHOCTb, MPUHaAnexallyld BCEMY MEXAyHapoaHOMY
coobulecTBy. VX yBaxeHue, 3awimta SABNSAOTCA 00A3aHHOCTbIO KaXK4Oro rocygapctBa. Tam, rae 3atvM npasa
HapyLlalTCs, BO3HUKAIOT Cepbe3Hble KOHMIIMKTbI, O4arM HarnpsPkeHHOCTW, CO3[allimne yrposy Mupy W
Tpebytowme Hepenko (¢ caHkumm OOH) NocTopoHHEro BMeLLaTenbCTBa.

KoHcTuTyuma Poccun npegycmatpvsaeT MNOPSAOK, B COOTBETCTBUM C KOTOPbIM KaXAbli POCCUNCKUN
rpaxgaHuH BripaBe obpallaTbCd B MEXOYHapOAHble OpraHbl MO 3aluTe npaB U cBobon 4YenoBeka, ecnu
nucyepnaHbl BCE MWMEKLNECS BHYTPUIOCYOAPCTBEHHbIE CPEeAcTBa MNpaBoBOW 3awuTtbl (CT. 45). [daHHoe
MOMOXEHNE TaKkKe 3aKpenyieHoO BMepBble M OHO HEe HapylaeT cyBepeHuTeTa cTpaHbl. CerogHa 310 -
6e3ycrnoBHas HopMma.

MpaBa 1 cBoGOAbl YenoBeka B COOTBETCTBMU C OOLLEMPUHATON Krnaccudukaumen nogpasgensioTcs Ha
coLManbHO-3KOHOMUYECKME, NOMUTUYECKUE, FPaXaaHCKUe, KynbTypHble U NYHble. Takoe aeneHne npoBOAUTCSA
Kak B MMPOBOW IOPUAMNYECKON NPAKTMKE, TaK U B HALMOHAIbHBIX NPAaBOBbIX CUCTEMAX, B TOM YMCITE U POCCUACKOWN.
Mexay BceMu BUaamMu 1 pasHoOBMOHOCTSAMW NpPaB CyLLECTBYET TECHAs B3anMOCBA3b.

B ncTopmnyeckoM KOHTEKCTE COBPEMEHHbIE MCCNeaoBaTENN BbIENAT TPU NOKONEHWS MpaB: NepBoe - 3TO
NONUTUYECKNE, TPaKOAHCKME W NWYHbIE MpaBa, MPOBO3MNALLUEHHbIE B CBOE BpeMs MnepBbiMM OypKyasHbIMU
PEBONIOLUSIMU; BTOPOE - COLMANnbHO-3KOHOMUYECKME NpaBa, BO3HUKLINE MO BUSIHUEM COLMANUCTUYECKUX MOewn
(npaBo Ha Tpyd, OTAbIX, couumanbHoe obecrneyeHve, MEeAULMHCKYI0 MOMOLb M T.4.); OHM OOMONHUNKU cobow
NpexHne npaBa, MOMyYunM OTPaXeHWe B COOTBETCTBYHOWMX AokymeHTax OOH; TpeTbe nokoneHve -
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KOMMEKTUBHbIE MpaBa, BbIABUHYTbIE B OCHOBHOM pPa3BUBAKOLWMMWCA CTpaHamMu B XO4€e HauWoHanbHO-
ocBoboaNTENbHLIX OBWXEHUA (NpaBO HapodoB Ha Mup, 6e3onacHoOCTb, HE3aBMCMMOCTb, CaMOONPELENEHNE,
TeppUTOpPUarbHYIO LLENOCTHOCTb, CYBEPEHUTET, N30aBNEHNE OT KONTOHWUAIBHOIO YTHETEHUS U T.4.).

BbloeneHne Tpex MOKOMEHMI MpaB B 3HAYUTENLHOW Mepe YCIMOBHO, HO OHO HarnsgHoO MoKasbiBaeT
nocrneaoBaTerbHY 3BOMOLMIO B Pa3BUTUN JAHHOTO MHCTUTYTA, UCTOPUYECKYIO CBS3b BPEMEH, OOLLMIA Nporpecc
B aTOM obnacTtu.

B poccuiickon nutepaType MOABEPrHyTa CNpaBeaMBON KPUTUKE KOHLEMUMS Mepapxumn npae Mo CTEMneHu
Mx 3HadMmocTu. B yacTHocTM, oTmevatoTcsl "3ursarv BOCMPUSITUSL PONU  COLMArbHO-3KOHOMMYECKMX npas”,
NnonbITKN 0OBABUTL KX "COLMANUCTUYECKMM N3006peTeHneM", HEU3BECTHbIM "LIMBUIN30BaHHLIM CTpaHam". OTu
npaBa sIKOObl NULLEHBLI KAYECTB "HOPUONYECKNX BO3MOXHOCTEN, 3allmiaemMbiX cygoM". CMsirHEHHbIM BapuaHTOM
Takoro noaxofda SIBMsieTCs OTTECHEHME COLManbHO-3KOHOMUYECKMX MpPaB Ha BTOPOW NiaH Kak npae WHOro
nopsigka B CpPaBHEHUW C JIUYHBIMW HEOTbEMIIEMbIMWU MNpasBamu, OTHOCUMbIMU K "Bbicliemy paspsgy" ([.B.
UrHaTeHko).

OpHako Bpsig Ny, oyMaeTcsl, onpaBgaHo Takoe NpoTUBOMNOCTaBNEHME NpPaB - BCE OHM 4118 JIMYHOCTU BaXHbI
N HYXHbl, Kaxgas UX rpynna no-cBoemy BblpakaeT ee WHTepecbl. bonee Toro, MMEHHO celvac poccuickue
rpaxgaHe Ha cebe No4yyBCTBOBANM 3HAYMMOCTb MHOMMX COLManbHO-3KOHOMUYECKMX MpaB, KOTopble paHee Gbinu
B OonbLuel Mepe rapaHTUpPOBaHbl, YeM cellvac, Korga ckrnagbiBatoTcs "HecoumanmcTuieckne” oTHOLLEHUS.

MexayHapoaHbI NakT 06 3KOHOMUYECKUX, COLMarnbHbIX U KynbTypHbIX NpaBax 1966 r. He paccmaTpuBaeT
X Kak "BTOpocTeneHHble". Tak YTO MCKYCCTBEHHOE CO3AdaHMe HeKoero "aHTaroHmsma" Mexay pasfvyHbiMu
KaTeropusiMm rnpaB HECOCTOSITENBLHO.

YTo KacaeTcsa pasnuuuin Mexxay npaBamy YenoBeka U NpaBamu rpaxgaHuHa, 0 YeM Takke MonemMusnpyoT
B HayKe, TO 3T pasnuyus UMeLOT rnog, coOon onpeaeneHHble OCHOBaHWS, KOTOPbIE 3aKNYarTCsA B CrieyHOLLEM.

Bo-nepBbix, NpaBa 4ernoBeka MOryT CyLLeCTBOBaTb HE3aBUCUMO OT WX FOCYAapCTBEHHOrO MPU3HaHWUS W
3aKoHOAATENbHOro 3aKpenneHusi, BHe CBSI3W MX HOCUTENS C TeM UMW UHbIM FoCyAapcTBOM. 3TO, B YACTHOCTMH,
€CTeCTBEHHble HeOoT4Yy)XAaeMble Mpaea, NpuHagnexawme Kaxgomy OT poxaeHus. [Npaea ke rpaxgaHuHa
HaxoAsaTCs Nog 3alUTON TOro rocygapcTBa, K KOTOPOMY MPUHAANEeXuT AaHHoe nuuo. Bo-BTOpPbIX, MHOXECTBO
niogen B Mvpe BooOLLE HE UMEKT cTaTyca rpaxpaHuHa (nvua 6e3 rpaxgaHcTea) W, criefoBaTeribHO, OHU
dopmarnbHO siBNSTCA obrnagatensmu npaB YenoBeka, HO He Mpae rpaxgaHuHa. VMHbiMm cnoBamu, npaea
YyenoBeka He BCerga BbICTYMNaOT Kak lopuanyeckne Kateropmm, a TonbKo Kak MoparbHble Unu couuarnbHble.

PasrpaHuyeHne 3TO BO3HUKIIO [JABHO, O YeM CBMAETENbCTBYeT XOTA Obl Ha3BaHWe 3HaMEHUTON
dpaHuy3ckon [eknapauum npaB 4denoBeka W rpaxgaHuHa 1789 r. CoxpaHunocb OHO M B OOMbLUMHCTBE
COBpPEMEHHbIX Aeknapaumi n KoHctutyumin. OgHako B Halle BpeMsi ykazaHHoe aeneHune Bce 6ornee ytpadmBaeT
CBOW CMbICM, TOCKOMbKY MpUPOXAEHHble MpaBa 4ernoBeka [AaBHO MNPU3HaHbl BCEMU  Pa3BUTLIMU
AeMOoKpaTUYeCKMMM rocygapctsamMm U OAHOBPEMEHHO BbICTYMAaKT 1 B Ka4eCTBe MpaBs rpaxaaHuHa.

Bo Bcakom cnyyae BHYTpM rocyfapcCrBa pasrpaHuyeHue npaB Ha "gBa copTa” NMLWEHO MpakTU4eCKOoro
3HadeHus. Tem Gonee 4To gaxe anaTpuibl, NPOXMBAKOLLME HA TEPPUTOPUN TOW UITM MHOW CTPaHbl, HAXOOSTCS
NoA KpUCOMKUMEN ee 3aKOHOB U MeXAyHapO4HOro npasa.

B nekcukoHe cpedcTB MaccoBoWn MHopmauun, B obnxoge, Aa U B Hayke nog npasamu vyenoseka oObl4YHO
MOHMMAaETCH TO Xe, YTO M MOoA MpaBaMu rpaxgaHuHa, NMYHOCTU, cybbekTa, uHameuga, nuua. He cnydanHo
HeKoTOpble y4YeHble-npasoBeabl MO0 He pas3gensloT aToW KoHuenuun, nbo AenarwT CyLeCTBEHHbIE OrOBOPKN.
34ecb MHOroe 3aMMCTBOBAaHO M3 MPOLUIOro, COXpaHSaeTCs No Tpaguunn.

MpuHaTHe Hawen cTtpaHon B 1991 r. [eknapaumm npaB 4venoBeka W rpaxpgaHuHa MMENo OrpoMHoe
00LLEeCTBEHHOE 3HAYEHME, TaK Kak 3TOT 6e3 NpeyBennyeHnst ICTOPUYECKNI NOSNTUTUKO-NPaABOBOW M HPABCTBEHHO-
NYMaHUCTUYECKMI aKT OMNpeaenvn npuHuMnuanbHyto no3uumio Poccum no Bompocy, KOTOPbIA Ha MPOTSHKEHUU
MHOMMX OEecATUneTun Obinl KaMHEM NPEeTKHOBEHUA BO B3amMooTHoweHudax CCCP co Bcem uMBMAM30BaHHbIM
MUPOM, apeHON MOEO0NOrMYECKOro MPOTUBOCTOSHUS.

Kak nssectHo, CoBeTckumin Coto3 Bosgeprkarncs npu ronocosaHnm B OOH B 1948 r. BceoOuien geknapaumm
npaB 4YernoBeka M NULb MO3XKE MPUCOEONHUIICA K Hel. MexayHapoaHbIi NakT O rpaxgaHckmx npaBax 1966 r.
CCCP nognucan, HO HMKOrga MOMHOCTBI HE BbIMOSHAM. TOMbKO C HAacTyMieHNEM pPaspsifku, MpekpalleHnem
"xonogHow BovHbI" (BTOpas nornosuHa 80-X IT.) aTa No3uums Gbina nepecmoTpeHa.

CyLLeCTBEHHbIM MPOPLIBOM B AaHHOW o6nactu 6bino npu3HaHMe uMaen ecTeCTBEHHbIX MNpaB, KOTOpble
paHee OTBeprasincb Kak Henpuemnemble ans "counannucTmieckoro cTposa” N MapKkCUCTCKOrO MUPOBO33PEHMUS. OTO
npu3HaHWe npuBENo K MEepeoLeHKe BCEeW TyMaHWTApPHOW MONMTUKU TOCYAapcTBa, W3MEHEHUIO €ero
"ngeoriormyecknx nosvuMn” Ha MexgyHapogHon apeHe. bbina ycTpaHeHa oOfHa W3 KOPEHHbIX MPUYMH
JONroneTHnx pasHornacunm mexagy CoseTckum CoOHO30M M OCTanbHbIM MWPOM. Tenepb CTpaHa MOXeT
BGecnpenAaTCTBEHHO MHTErPMPOBATBLCS BO BCE MUPOBBLIE N €BPOMENCKME CTPYKTYPbl B LIEMsIX B3aUMOBBLIFO4HOMO
COTPYyOHUYECTBA C APYrMMU HApogaMMU.

WTak, BaXHeNWME OTINYUTENbHBIE OCOBEHHOCTU 3aKPEMSIEHHbIX B POCCUACKOM KOHCTUTYLUM OCHOBHbIX
npaB 1 cBobO COCTOST B TOM, YTO OHW [aHbl YEMNOBEKY OT MPMPOAbl, HOCAT €CTECTBEHHbIA U HEOTHYXOAEeMbIN
XapakTep, BbICTyNalwT B KadecTBe BbICWIEA COUMANbHOW  LEHHOCTU, SBMASATCA  HEMNOCPELACTBEHHO
OEVCTBYIOLLMMUN, HAXoOATCS NOA 3aLLMUTON rocyAapcTBa, COOTBETCTBYIOT MEXAYHAPOAHLIM CTaHAapTaMm.

§ 3. Opuanyeckne 06A3aHHOCTU NIMHHOCTU
HeobxogMMbIM  KOMMOHEHTOM  OMTUMAaribHOIO B3aMMOAEWCTBUSI FOCyAapcTBa, MpaBa W JIMYHOCTU

BbICTYyNnarkOT ropngnyeckmne 0bsi3aHHOCTH, Be3 KOTOPbIX HEBO3MOXXHbI HA C6aﬂaHCMDOBaHHaH npasoBaa cucrema,
HU Sd)(beKTI/IBHOG npaBoBOE perynunposaHue, HU YETKUI npaBonopAaaokK, HU Apyrme COCTOAHUA N NPOABIIEHUA
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obuwecTBeHHOM XM3HU. OHM - YCNOBWE HOPMAanbHOro (OYHKLUMOHUPOBAHUS KOHCTUTYLIMOHHBLIX WHCTUTYTOB,
yrnpaBrneHnsl NPon3BOACTBEHHLIMM NpoLeccaMu, NOAAEPKAHNUA YCTONYMBOCTM U CTabUNbHOCTM B oOLlecTBse.

KOpuaunyeckass 06513aHHOCTb ECTb YCTaHOBIIEHHAsI 3aKOHOM Mepa AOMKHOro, obLLecTBEHHO HEOOXOAMMOTO
noeefeHusl, a Takke Bug (IMHWUSA) NnoBedeHus. OTO BracTHasi hopma coumanbHOM perynsaumm, onuparoLwlascs Ha
"cunoBoe" Hayano, T.e. Ha BO3MOXHOCTb FOCYAapCTBEHHOrO MPUHYXOeHUs. B 006A3aHHOCTAX BblpaXaloTcsa Kak
NNYHbIE, TaK U obLe3HauYMMble NHTepeckl. Yepe3 0683aHHOCTb YA0BNETBOPSETCA NHTEPEC YNPABOMOYEHHOIO B
noboM NPaBOOTHOLLEHUN.

0O6s3aHHOCTb OTBEYAET TaKKe UHTEpPecaM camoro NpaBoobsA3aHHOro Nvua, a B KOHEYHOM CYETE - LIENAM U
3agavaM BCEW NONUTMKO-NPaBOBOWM cUCTeMbl. Be3 3TUX MHCTPYMEHTOB OOLLECTBO GbICTPO NpeBpaTuioch Obl B
HEKUA pPbIXMbIA U HeynpaBNseMbll  aHapxo-cuHaukaT. OB6A3aHHOCTM NpuUAalT rocyaapCTBY PaXAaHCKYH
YCTOMYMBOCTb, PABHO3HAYHYIO 3KONOTMYECKOMY PaBHOBECHIO.

Koppensuus npae n o6si3aHHOCTEN CO34aeT YpaBHOBELLEHHOE OOLLIECTBEHHOE COCTOsIHUE, MHaYe roBops -
peXnM HambonbLuero 6naronpuMaTCTBOBaHUS AN NOBCEAHEBHOM XXMU3HEAEATENbHOCTU Niogen. Takoe codeTaHue
Bblpa)kaeT pa3yMHbIl GanaHC WHTEPECOB BCEX YIIEHOB M COCTaBHbIX 4acTel oOwiecTtBa, cnocobcTByeT
OOCTWXKEHUIO cOrnacusl, B3aUMOMOHUMaHMS M COLUMArnbHOrO KOMMpOMUCCA MEXOy HUMW. 3TO CpencTBo
rapMOHU3aLMN MHTEPECOB roCy4apcTBa W NIMYHOCTU, a Takke MHTEPECOB rpaXaaH B X B3aMMOOTHOLLEHUAX Opyr
C ApYroM. VIHbIM nyTeM TpygHO A0OMTLCS Xenaemoro coumanbHoro agdexra.

KOpuounyeckass 06513aHHOCTb - BUA M Mepa rocyapCTBEHHO-LienecoobpasHoro, pasyMHOro, mnosie3Horo,
0BGBHEKTUBHO OOYCNOBMNEHHOIO MNOBEAEHUS, NMPU3BAHHOIO BHOCUMTbL MOPSAOK M "yMUPOTBOPEHUE" B XM3Hb. OHa -
3aKOHHasi nperpaga Ha MyTWM Npou3Bosia, Xaoca, CBOEBOMMWS, HEOPraHM30BaHHOCTW, BCEro LEeCTPYKTMBHOIO U
MeLLaloLLLEero HopMarnbHOMY pa3BMTUO OOLLecTBa.

0O06s3aHHOCTbL TECHO CBsi3aHa C CYOBLEKTUBHbLIM MPaBOM; 3TO MNapHble, B3aUMO3aBUCUMbIE MOHATMS.
M3BecTHO, 4TO niobasi NpaBoBasi HOpMa HOCUT MPEAOCTaBUTENbHO-0053bIBAOLLMIA XapaKkTep M yXe Mo3ToMy
npegycmaTpmBaeT kak BO3MOXHOE, Tak U AofmkHoe noBegeHue. O6a3aHHOCTb - crnocob obecrnedeHus npas,
ycrnoBue ux peanbHOCTM U addekTnBHOCTU. Ecnn cyObekTMBHOE MpaBo - 3TO cdepa Bnactu u csobopbl
nHauBMAa, TO opugmdeckass 06893aHHOCTb - 06nacTb HEOOXOOMMOCTM U NoaYMHEHUs. Hocutenb 0B6si3aHHOCTU
OOIKEH NOHMMaTb U CO3HaBaTb CBO "HecBOboAy" 1 CBA3aHHOCTL paau obuero bnara.

®PyHKUMOHaNbHOE Ha3HayeHue puanMYeckux obs3aHHOCTEN - KOppecrnoHAMpoBaTb CYObEeKTUBHbIM
npasam, BbIMNOTHATbL CBOK 4acCTb paGOTbI B O6LLLeM MexaHun3Me MnpaBoOBOro perynmpoBaHnda, HanpablATb
OEeaTenbHOCTb MHOMBMAOB B HY)XHOE pyCrno; a couuanbHoe - (hopMupoBaThb OOSMKHOE NpPaBOCO3HaHWe U
NpaBoOBYID KyNnbTypy rpaxgaH, ChyXuTb AWUCLUNAVHUPYIOWMM (aKToOpoM, YMpoYMBaTb 3aKOHHOCTb U
npaBonopsiaoK B o6LLEeCTBE.

Bce 3T (byHKUMM TECHO B3aMMOCBSI3aHbl U B3aMMO3aBUCHMbI, OCYLLECTBIIAOTCA OQHOBPEMEHHO. J1iobble
CyOBEKTUBHBLIE NpaBa NPaKTUYECKN MOTYT ObITb peanv3oBaHbl TOMbKO Yepe3 YbM-TO 06513aHHOCTU, U HA0BOopOoT,
06s3aHHOCTM NpegnonaratoT Ybe-To NpaBo TpeboBaTb UX NCNoNHeHus. BHe koppensumu gpyr ¢ 4pyrom gaHHble
KaTeropum HEMbICNIMMbI, OHW MOTYT AEWCTBOBaTb TONbKO B "OQHOM CBA3KE", a He nopo3Hb. O6a3aHHOCTM -
obpaTHasa cTopoHa npas.

MpuHUMN coyeTaHnst npaB N 06A3aHHOCTEN NOMYyYMI OTpaxKeHue B NpuHATon [eHepanbHon Accambrieen
OOH Bceobwen geknapauum npaB 4denoseka 1948 r., mpoBo3rnallarollen, 4YTo "Kaxabl 4YenoBek umeeT
00s13aHHOCTI nepeq 00LECTBOM, B KOTOPOM TOSIbKO U BO3MOXHO CBOOGOAHOE U NMOSIHOE pas3BUTUE €ro NIMYHOCTMU",
YTO OCYLLECTBIIEHNE MpaB N cBOOOA rpakgaHMHOM TpebyeT "gomKHOro NpUsHaHUs 1 yBaxkeHus npae u ceoboq
OpYyrux, YyAOBMETBOPEHUsI crpaBeaniMBbix TpeboBaHu Mopanu, obuwiero nopsiaka M 0GnarococTtosiHus B
nemokpartmyeckom obuectee” (cT. 29).

B MexgyHapogHOM nakTe O rpaxgaHCKMX W MOMUTUYECKUMX MpaBax Takke 3adUKCUpOBaHO, 4TO
"oTAenbHbIN YernoBek MMeeT 06S3aHHOCTM B OTHOLUEHWMM APYruX Moden M TOro KOMfekTuBa, K KOTOPOMY OH
npuHagnexut". Ucxogs m3 aTux obLmx NOMOXEHWN, COOTBETCTBYHOLLME FOCy4apCTBa 3aKpEnnsioT B CBOEM
3akoHofaTtenbcTBe 6ornee pa3BepHyTbIN nepeyeHb 00A3aHHOCTEN MPUMEHUTENBbHO K KOHKPETHBIM YCMOBUSIM U
HaUuMOHanbHbIM MHTEepecaM. [pn 3TOM peyb, KOHEYHO, MAOET He TONbKo 06 0Bs3aHHOCTAX rpakgaH, HO u ob
00A3aHHOCTSX OpraHoB BMacTh, JOMKHOCTHbBIX ML, ApYrMx CyObeKToB.

Tesnc o eguHcTBE npaB 1 06593aHHOCTEN B nocregHee BpeMsi Obin NOABEPrHyT y Hac kputuke. [nsa atoro
€CTb OnpedenieHHble OCHOBaHWs, MO0 B HeJaBHEM MpPOLWSOM YKa3aHHbIA  MApUHUMN  Obll  CUMBHO
nOeonorM3npoBaH 1 rmnepTpodunpoBaH, AoBeAeH 00 kparHux npegenos. OH paccmaTpuBarncs Kak Yactb bonee
LUMPOKOW KOHLEMLMKN O NepepacTtaHum (CnMsaHUM) npaeB n 06a3aHHOCTEN "B eAnHbIe NpaBuia KOMMYHUCTUYECKOTO
obwexntna”. MNMpuyemM 3TOT NPOLLECC MCKYCCTBEHHO (DOPCUMPOBArICS, TaK Kak CYMTarcst HeNPEMEHHbIM YCIIOBMEM
nocTpoeHus "ceetnoro oyayuiero”.

Ha npaktnke MHOIMM npaBaM Hepeako MpvaaBanocb CTOMb XKe Hernpepekaemoe (MMmnepaTvBHOE)
3HayeHne, kak N o0bs3aHHOCTAM (Hanpumep, MpaBy ydyacTBOBaTb B BbiOOpax, MpasgHWMYHbLIX LEMOHCTpaUMSX,
pasHOro poJa COPEBHOBaHMAX, APYrMX kamnaHusx). [ebatvpoBancsi gaxe BOMPOC, Hakasyem nn oTka3 oT
npaBa? BoobLe, MHOroe Torga CTpoWoch He Ha 3aKoHaxX, @ Ha KOMaHA4ax M BOMEBbLIX PELLEHUSIX.

HencteoBano "napTuiHoe npaso". Bcskue Tam opuanyeckue OCHOBaAHWUS MOMPOCTY UFHOPUPOBaNMCh.
Bbinn n gpyrue nepekockl B faHHOW nNpobneme, 3acnyxuearoLme HeraTMBHOM oueHkn. B yacTHocTH, Ha nepBbii
nnaH oObI4YHO BbIABUranMCcb U NOCTOSIHHO NoAYEpPKMBANUCh 00sI3aHHOCTU rpaXkaaH nepes rocy4apCTBOM U NoYTH
HMYEro He roBopunock 06 06513aHHOCTAX rocygapcTBa nepeq rpaxgaHamu. Takoro poga o6s3aHHOCTM faxe He
Obinn 3akpenneHsl B KoHCTUTyUmn.

OpaHako BaXHO B mpouecce KPUTUKM BCEX 3TUX aHOManui "He BbIMSECHYTb BMECTE C BOAOW M pebeHka”,
T.e. OTpyuatb OOyl Koppensaumio (eAMHCTBO, COYeTaHue, B3aMMOLEWCTBME) Mexay npaBamMu W
obaszaHHocTaAMW. [puHUMN  egouHCTBA nNpaB M 00A3aHHOCTEW, Kak OTMEeYarnocb Bbille, BbITEKAET U3
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MEeXOYHapOoAHbIX MakTOB O MpaBax YenoBeka, M3 MNpuU3HaHWS B3aUMHOW OTBETCTBEHHOCTW rocydapctea W
rpakgaHuHa, obliectBa M nuyHocTu. [a n BooOuie ntoboe YenoBeyeckoe OOLUEXUTUE MOKOMTCA Ha 3TUX
Havyanax.

Kak HM 3aTackaH y Hac U3BECTHbIA NOCTyNaT O TOM, YTO HET NpaB 6e3 0683aHHOCTEN 1 HET 006A3aHHOCTEN
6e3 npae, OH B OCHOBE CBOel BepeH. KoHuenuus "cnvsHns" npae n 06s3aHHOCTEN Obina HEKOPPEKTHOM B TOM
cMmbicrie, 4TOo 3aberana Brepen, OpueHTMpoBana Ha "ckopewilee" [OOCTWKEHVWE KOHEeYHow Luenu - nobeay
"KOMMYHUCTUYECKMX OTHOLLUEHUA". B 3TOM kayecTBe AaHHasl uaesi, KOHeYyHo, cebsa guckpeguTupoBana. Ho kak
dopma B3aMMOOENCTBMS yKasaHHbIX (PEHOMEHOB B onpeferieHHbIX OOLLECTBEHHbIX CBA3SIX M MOAENsX OHa
ocTaeTcs B cune.

Korga-To, B Havane pasBuTusi LMBUNU3aLUN, Mexay npaBamu n ob6si3aHHOCTAMU BOOGLLLE HE MPOBOAMITOCH
HWKaKOro pasnuyusi; B npeacTaBneHnsx Nogen u B UX NOBCEAHEBHOM XU3HU OHWM Obinun "cnnTbl" BoegmHo. "OAns
nHgenua, - nucan ®. SHrenbc, - He CyLecTBOBaNo BOMPOCa, SIBMAKTCA NM yvyacTue B OOLLEeCTBEHHbIX genax,
KpOBHasi MECTb UM ynnara Bbikyrna 3a Hee nNpaBoM Unun ob6s3aHHOCTLIO; Takow BOMNPOC nokasarcst Obl emy CTonb
Xe HenenbiM, Kak 1 BONpOoC, SABNSATCA NW eda, COH, 0X0Ta - NPaBoM Unmn 00s3aHHOCTLI0". Ho 3aTeM 3Ty NOHATUS
YeTKO pa3genuiuce.

Mpobnema eguHcTBa (CodeTaHusi) NpaB M 06si3aHHOCTEN MHoronnaHoBas. B Hell MOXHO BblAenuTb psa
acrnekToB:  UCTOPUYECKUNA,  COLMANbHO-NONUTUYECKUIA,  PUIOCOQCKUN,  HOPUOMYECKNA,  HPABCTBEHHbIN,
ncuxonorMdeckuin M ap. 34ecb 3aTPOHYThbl NWWb HekoTopble M3 3TuMX cBasdel. OgHako siCHO, YTO MnpaBa M
0653aHHOCTH, Oyayunm camocToATeNnbHbIMU KaTeropusmu, "obpeyeHbl” Ha TecHoe "COTpyoHMYECTBO" B Aene
perynnpoBaHust obLLEeCTBEHHbIX OTHOLEHWI. "Koppensums cybbeKkTMBHbLIX NpaB U 00513aHHOCTEN akcuomaTuyHa
ansi pmunocodum npaea, obLlel Teopmmn nNpaea 1 oTpacneBbix opuandeckmx Hayk" (H.H. TapycuHa).

K coxaneHuto, 06593aHHOCTM B ropa3fo MeHbLUEN CTerneHn UccrnenoBaHbl y4eHbIMU, YeM MNpaea, - B 3TOM
nnaHe MM "He noBesno". COOTBETCTBEHHO 3TWU KaTeropum cnabee pacnpocTpaHeHbl B OOLWECTBEHHOM U
WHOVBMAOYANBbHOM CO3HaHMM - O HMUX YacTo npocTo "3abbiBarT'. OTCYTCTBYET 4eTkad kraccudpmkauuns
06s13aHHOCTEN, B TO BPEMS KaK B KOHKPETHbIX M OBOLLMX NPaBOOTHOLLUEHUSIX UX POBHO CTOMbKO, CKOMbKO MpasB.
3apava npaBOBOW Hayku - 06paTUTL Ha HUX Bonee NpucTanbHOe BHUMAHME.

B HayyHOM nuTepaType npaBuiibHO OTMEeYaeTcsl, UTO "obpalleHne K rHOCEeONTOrMYECKMM, NCTOPUYECKUM U
KOHCTUTYLIMOHHBIM WUCTOKaM 00si3aHHOCTEN 4YenoBeka W rpaxgaHuHa MMeeT CyLeCTBEeHHOe TeopeTUuKo-
nosHaBaTenbHoOe M npakTnyeckoe 3HadeHue" (b.C. 563eeB). B ocMbICNEHUN HYXOAKTCS reHe3nc, 3BONUna 1
JarnbHenee pasBuTne aTnx sBMeHnN.

MpaBa nnioc o06a3aHHOCTM, cBoboga MOC OTBETCTBEHHOCTb - TakOBa akcMoma HOpPMaribHOM
XU3HeJeAaTenbHOCTN nogen. 3TO pasyMHO, CNpaBeanmBo, AEeMOKPaTUYHO. HapylweHve gaHHOro npuHumna, B
CYLLIHOCTW, BCerga siBnsieTcs couumanbHon aHomanuen. Ob6a3aHHOCTM - peecTp TpeboBaHun, nNpeabsiBhseMblX
obwectBoM K nuyHocTU. [puyem C topuanveckon TOYKM 3peHus TpeboBaHUSA 3TWM BbipaXkatT MNOSIMTUKO-
HPaBCTBEHHbIN MUHUMYM, a HE MakcuMyM. MakcumyMm, Kak M3BeCTHO, BblpaxkaeT Mmoparb.

B KoHcTutyuum P® 006s13aHHOCTWM rpakgaH oTpaxeHbl BecbMa criabo. B Hen 3adumkcupoBaHa nuvb
HeobxoammocTb cobnogaTe KOHCTUTYUMIO M 3aKOHbI, NNaTUTb HanorM, COXpaHsaTb MPUMPOAY W OKPY>KaloLLyHo
cpeny, 6epexHO OTHOCUTBCHA K MpUMpOAHbIM BoratcTBam, UCTOPUYECKOMY W KyNbTYpHOMY Hacneguo, HecTu
BOEHHY0 cnyxby, sawmwaTte OTeyecTtBo (CT. CT. 15, 44, 57 - 59).

Mexagy TemM B npuBedeHHbIX Bbllle MeXOyHapodHbIX MakTax O MpaBax YkasblBalwTCA W gpyrue
00513aHHOCTK, NOYeMy-TO He Boweawme B Hawy KoHCTUTYLmo. 3TO M3BECTHOE OTCTYMNIEHME OT OBLLENPUHSATBIX
CTaHOapToB. B KOHCTUTYUMSX COBPEMEHHbIX 3apyOexHbIX CTpaH 00A3aHHOCTM Takke MpeacTaBneHbl Lupe K
3HaunTenbHee. CerogHsa B POCCUMCKMX YCNOBUAX OOS3aHHOCTUM Kak AUCUUMNNUMHUPYIOLMA PakTop HEe MeHee
HeobxoauMbl, Yem npasa.

Pe3kun gucbanaHc mexgy npaBamm M 06S3aHHOCTAMM, 3adPUKCMPOBAHHbIMU B KOHCTUTYUMM, OBbIYHO
00BbACHAETCA TeM, YTO €CNM MEPBbIE OXBATLIBAOT BCE CAEPHI XKU3HEAEATENBbHOCTM MIOAEN, TO BTOPbIE CBA3aHbI
B OCHOBHOM NULLIb C NogaepXaHmem obLiecTBeHHOro nopsigka. W ato B npuHuune BepHo. OgHako Hago NMeTh B
BMAY, YTO Ha MpakTuke 00A3aHHOCTM He3puMo "COMpPOBOXAAKT' BCE MpaBa, KOPPECMOHAMPYS UM B
COOTBETCTBYIOLLMX MPAaBOOTHOLLUEHUSIX, T.€. B npouecce peanusauun. MHavye npaeBa MoOryT npeBpatuUTbCs B
"nycrtomn 3ByK". Begb 0653aHHOCTM - cnocob obecneyeHns npas.

OT0, KOHEYHO, HE 3Ha4uT, YTO B TOM WM MHOM HOPMAaTMBHOM akTe "B nape" C KaXablM KOHKPETHbIM
NpaBOM HEMNPEMEHHO AOSMkHA (PurypmpoBaTb 0D0A3aHHOCTb - 4Yalle BCEro oHa NpocTo nogpasymeBaeTtcs. Ho
Hambonee BaxHble, COLMAnbHO 3HadYMMble O0A3aHHOCTM MONEe3HOo Obio Obl 3akpenuTb B MaBHOM 3aKOHE
CTpaHbl, 4YTObObI rpakgaHe nydwe ux 3HanuM u cTtporo cobnoganu. lNpaBoco3HaHue obuiecTBa OT 3TOr0 He
nocrpagaer.

PacnpocTtpaHeHO MHeHWe, 4YTO CIULLIKOM OOnbLUOW NepeyvyeHb 00S3aHHOCTEN - MpPU3HAK TOTanUTapHOro
rocygapctea. OTyacTn 310 Tak. B 10 e Bpemsa 6e3 06a3aHHOCTEN HE MOXET 0BONTUCL HWM OZHO "HOpMarnbHoe"
obLecTBO, 1 0OOBEM KX 3aBUCUT OT MHOMMX MPUYMH: HALMOHAmNbHbIX TPAAWULMIA, Pa3BUTOCTU OEMOKPATUMA, YPOBHS
NOMUTUYECKOW U NPABOBOW KynbTypbl 1 T.A4.

B KOHKpeTHbIX OBCTOATENbLCTBAX COBPEMEHHOW Poccum B UEnaAx YCWUIEHWs OPraHu3yloLwmx Hadvarn
006a3aHHOCTM rpaXgaH MOXHO Obino Obl, HA HAwW B3rMs4, paclvpuTb U MpUBECTU UX B Bonee rapMOHUYHOE
coyeTaHne ¢ npaBamu. Mexay STUMKM OBYMSA MOMKOCaMU He OOMMKHO ObiTb PE3KMX PacXOXOEeHWA U
HecornacoBaHHoCTeW. HeobGXxoaAMMO MNOMHWUTb, YTO M npaBa, W 00A3aHHOCTU BLICTYMAKT BaXKHEWLIMMU
3M1eMeHTaMm1 NpaBOCO3HaHWS.

"Iiogn, He BedaroLme CBoUX 00siI3aHHOCTEN, - Nucan pycckuii npasoseq V.A. INbuH, - He B COCTOSTHUN 1
GroCcTn KX; NOAN, He 3HaKLWMEe CBOMX MOITHOMOYMIA, NPOM3BONBHO NPEBLILLAT MX UMK XXe TPYCNMBO yCTynawT
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curne; Noguv, He xenawwue npu3HaBaTb 3anpeTHOCTEN, Nerko 3abbiBaloT BCAKAN YAEPK WM AUCUUMIUHY UK
oKasblBalTCA 0OpeYEHHbIMM Ha MPaBOBYIO HEBMEHSEMOCTL". 3BYYMT BECbMa COBPEMEHHO.

EcTtecTBeHHble NMpaBa 4YenoBeka npegnonaralT CTOMb Xe eCTECTBEHHble ero 06s3aHHOCTW, U 3T OBa
Hayana npu3BaHbl B3aMMOAEWCTBOBaTb W YypaBHOBewwMBaTb Apyr gpyra. OGA3aHHOCTM - OPYron KOHeL
"nemokpaTuyeckon ocu", obecneumBarollen nogaepxaHne OanaHca MHTepecoB B oOulecTtBe. be3 aTtoro
HEBO3MOXXHA CKOSbKO-HMOYAb ynopsigoyYeHHas XnsHb nogen. O6 atom nucan ewe LinuepoH B CBOEM N3BECTHOM
TpakTate 06 06s13aHHOCTSX.

He cny4aiiHo B nocriegHee BpeMsl Ha pasnuyHbIX MeXOyHapoAHbIX opymax akTMBHO obcyxaaeTcs
Bonpoc o npuHaTum OOH BceoOwen pgeknapaumn o6si3aHHOCTEN YeroBeka W rpaxgaHvHa. Takas
HeOOXOANMOCTb BhbITEKAET U3 OOBLEKTUBHLIX MOTPEOHOCTEN COBMECTHOro ObITMS NOAEn, CTpaH, HapogoB, WX
LMBUITM30BaHHbIX B3aMOOTHOLLEHMI B rpsgyem XXI Beke, CO34aHUs YCTONYMBOrO MMPOBOrO npaeonopsgka u
crnpaBeMBOCTU.

§ 4. MpaBo kak Mepa cB0GoAbI U OTBETCTBEHHOCTU JINYHOCTU

Ceoboa - ogHO M3 HauMboree eMKMX, CIOXHbIX M MHOrorpaHHbIX MOHATMIA. CyLlecTBYHOT pasnuyHble
acnektbl cBoboAbl - 9KOHOMMWMYECKUA, MOMUTUYECKUNA, HOPUOVNYECKUA, HPaABCTBEHHLIN, OYXOBHbIA W Ap.
CoOOTBETCTBEHHO BbIABMHYTO M MHOXECTBO BCEBO3MOXHbIX €€ KOHLENUWA, TPaKTOBOK, OMNpeaeneHun. IOTu
NCTOINKOBaHUS HepeaKko 3aBUCAT OT TOro, Yero XoTaT OT cBOOOAbI caMu ee WMHTeprnpeTaTopbl, KOTOpble, Kak
NnpaBuio, HamoMHSAT AaHHbI (DEHOMEH pasnu4yHbIM copepxaHueM. Ho ecTb M 0ObeKTMBHbIE OCHOBaHUS
cBoboabl, cpean KOTOPbIX HAa NEPBOM MeCTe CTOUT HEOBXOAMMOCTb.

Kak 1 yem mMoxHO "uameputb" cBobOaY, €e ypoBeHb, pamku, npegensl? B yem 3akniovaTca Kputepum u
Crnocobbl BbIpaXXeHUs1 3TOW LEHHOCTU? MOXHO nuM ee KakMM-TO 06pa3oM [03upoBaTth, 3akpennsaTb,
"pacnpegenaTb B NMMYHOE Nornb3oBaHue"? Takon MHCTPYMEHTapUi UMEETCs - 3TO NpPaBo, 3aKOHbI, pUANYECKUE
HOpPMbI, @ Takke, pa3yMeeTcsl, HDaBCTBEHHOCTb, CaMOKOHTponb. CBoboaa, ecnu MOXHO Tak ckasaTb, Tpebyet
"nenukaTHoro" obpalleHus, MHaye OHa ferko NepexoaunT B CBOK MNPOTMBOMONOXHOCTb. WMEHHO noatomy
cBoboga Ha "3aKOHHbIX OCHOBaHUSIX" OrpaHU4YMBaEeTCsl, YyCeKaeTcs, BBOAUTCH B KOHCTPYKTMBHOE pycrio. Kakum
obpasom, nodemy? [ge nponerarT rpaHuLbl HecBoboab!?

Ceoboga kak onpefeneHHoe couuanbHOe COoCTosHMe o6ulecTBa, Kak MO3HAHHass M OCBOEHHasi
HeobXOAMMOCTb HaxoguT CBOe Havbornee KOHUEHTPUPOBAHHOE BblpaKeHWe B MpaBe, B KOTOPOM OHa
npakTMyeckn maTepuanusyeTtcs, 0ObeKTUBUPYETCS, OTNMBAETCH B KOHKPETHbIEe Ocs3aeMble popMbl, MPUHLMNGI,
MHCTUTYTBI. [0 XapakTepy npasa B 4aHHOM obLlecTBe, ero pasBuToOCTU, 3aBEPLUEHHOCTU BCErga MOXHO CyanTb O
CYLLLHOCTU Y LUMPOTE TON CBOBOAbI, KOTOPYHO FOPUANYECKM NPU3HAET U JOMYyCKaeT rocyaapCTBeHHas BracTb.

MpaBo cnyxuT odumumanbHbIM MepUiomMm OencTBytollen cBobobl, €e HOPMOW, yKasaTenem rpaHuy
OOJIKHOIro U BO3MOXHOro. Bmecte ¢ TeM OHO ABNSIETCA rapaHTUEen OCyLLeCTBEeHUs 3Ton cBoboabl, CpeaCTBOM
€e OXpaHbl M 3awuTbl. BeicTynas nermtMmMHoOnM (3akOHHOW) LiKanow cBoOOAbl, NMPaBO OOBLEKTMBHO OTpaXkaeT
OOCTUIHYTbIN YPOBEHb Pa3BUTUSA coLManbHON AENCTBUTENBHOCTU. B 3TOM CcMbICrie OHO ecTb Mepa nporpecca, a
crnepoBaTternbHO, U Mepa cBoboabl Kak MpoayKTa pasBuTus, a Takke U Mepa coumanbHON OTBETCTBEHHOCTM.

[erenb paccmaTpmBan npaBo Kak LLAapCTBO OCYLLECTBIeHHON cBobodbl, peanbHoe ee ObiTne. "CBoboaa
OblBaeT TaMm, - Nucan oH, - rae rocroAcTByeT 3akoH, a He Npon3Bon". N3BeCTHbI KAHTOBCKME MOMOXEHUS O npase
Kak cepe cBobofbl; B obecrnedeHnn BHELLIHEN aBTOHOMUM FIMYHOCTU OH BUAEn OCHOBHYIO LeNb U HasHavyeHve
npaea. [Noxanyi, Tonbko JleB ToncTomn, BoNpekn BCEMy, CHMTAN NPaBO HAaCUIMEM Haf NIMYHOCTLIO.

[MpaBoBble HOpMbI M €CTb HOpMbl CcBOGOAbI, HO CBOOOAbLI HPUOMYECKM MPU3HAHHOW, BbIPAXXEHHON
(ohopmneHHoON) rocygapcTBOM B BUAE 3aKOHOB U UHbIX MPAaBOBbLIX akTOB. 3aKOHbI - 3TO "MONOXMUTENbHbIE, ACHbIE
BceobLLne HOpMbI, B KOTOpbIX cBOGoaa npunobpeTtaeT 6e3nmyHoe, TeopeTn4eckoe, HeE3aBMCMMOE OT Mpou3Bona
OTOEenbHOro uHamMemaa cyuiectBoBaHue. CBOA 3akoHOB ecTb O6mbnusa ceoboabl” (K. Mapkc). Kak Bugum,
OCHOBHOW CMbICIT topuaundeckon ceoboabl - 3TO orpaguTb UHAMBUAA OT BHELLUHErO NpoM3BOMa, Kak CO CTOPOHbI
BMacCTU, TaK U CO CTOPOHbI OKPYXKatoLLMX COrpaXKaaH.

B aTom 3akniovaeTcs OCHOBHas LLIEHHOCTb M MOMEe3HOCTb NpaBa Ans nmyHocTu. B npaee ceoboga nonyyaet
HeobXoAMMYI0 OMopy U rapaHTa, a JIMYHOCTb - BO3MOXHOCTb YAOBNETBOPEHUSA CBOErO MHTepeca. bes npasa, BHe
npaBa cBoboga morna 6bl oka3aTbcs "MycTbiM 3BYKOM", OCTATbCsl HEPEann3oBaHHOW M He3alMLeHHON. VIMeHHo
B 3TOM KayecTBe MpaBO Mpexae BCEro HeoOXOAMMO 4YEenoBeKy, a He KakK WMHCTPYMEHT BIacTBOBaHUSA W
NPVIHY>KOEHUS.

MpaBoBble HOpMbI, OyayuM eguHbiIMM  MacwTabamu  (3TanoHamm) YenoBeveckon AeATenbHOCTH,
onpeaensitoT rpaHuLbl MOCTYMNKOB MNoAen, Mepy, paMkun, 06 beM MX BO3MOXHOIO M AOMKHOro noBegeHus. ViMeHHo
C MOMOLLbIO MpaBa, 3aKOHOB CyOBbEKTbl OOLLECTBEHHbIX OTHOLUEHUA - WHAOMBWAYAlbHblE W KOMSEKTUBHbIE -
CTaBATCA Mo HOPUCOUKLUMIO FOCydapcTBa, KOTOpOEe B MHTepecax BCero obuiectsa 3anpeljaet wnu paspeLuaet
OonpefeneHHble OEWCTBUS, OrpaHWYMBaET unM  pacwmpsieT cdepy 5WYHBIX JKeNnaHunh W YCTPEMITEHWN,
npegocTaBnseT npaea, Bo3naraeT 00s3aHHOCTU, OTBETCTBEHHOCTb, MOOLLPSET MOSME3HYK U NpecekaeT BpeaHyto
OEesATEeNbHOCTb.

B coBpeMeHHbIX ycroBusix, korga Poccusi nepexoanT K pbIHOYHbIM OTHOLUEHMAM, pacluMpsieTcsi, B
YACTHOCTM, 30Ha 3KOHOMMUYECKOW CBOOOAbI, YTO COOTBETCTBEHHO BMieYeT 3a cobOWM U paclumpeHne "NMpaBoBOro
nons" gons aToro. YXe AencTBYeT psig 3akOHOB, MPM3BAHHLIX OMOCPEACTBOBATb YKasaHHble MpOLEecChl. JTO -
pesynbTar oOwen gemokpatu3aumm obuiectBa. PeanusyeTcs npuHUMN "4TO 3aKOHOM HE 3amnpeLleHo, TO
paspeLueHo".

KoHcTuTyums PO npososrnawaet: "Kaxgbii MmMeeT npaBo Ha CBOOOAHOE WCMOMb30BaHWE CBOMX
CMOCOBHOCTEN M MMYyLLEeCTBa ANst NPEANnPUHMMATENBCKOA M MHOW He 3anpeLyeHHON 3aKOHOM 3KOHOMMWYECKON
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pesartenbHocTn" (cT. 34). [paxgaHCkui Kkogekc 3akpennser ceobogy porosopoB. OH, B 4acTHOCTM,
yCTaHaBNMBaeT, YTO KOMMEPYECKME OpraHu3aummM "MOryT MMEeTb rpaXdaHCKMe npaBa W HECTU rpakgaHckue
06s3aHHOCTN, HeobXxoaUMbIE NS OCYLLECTBIEHUS NMIOOLIX BUOOB AEATENBHOCTU, HE 3anpeLLeHHBbIX 3aKoHOM" (CT.
49).

AHarnormyHble BO3MOXHOCTU OTKpbiBaeT PenepanbHbii 3akoH "O rocygapCTBEHHOM Nogdepikke marnoro
npegnpuHumartenscTsa B Poccunckon ®epepauun” ot 14 uioHa 1995 r., opyrve HoBerLINe akTbl, HarpaBneHHble
Ha pasBMTUE OTEYECTBEHHOrO npeanpuHuUmarenscTea. Boobuie, npeanpuHMMaTensCTBO OOMKHO HOCUTL He
paspelunTenbHbiA, a rnaBHbiIM 00pa3om 3asBUTENbHLIA XapakTep. be3 3Toro UMBWUAN30BaHHLIA  PbIHOK
HEBO3MOXXEH. PLIHOYHbIE OTHOLLEHMS TPEDOYIOT Npexae BCEro 3KOHOMUYECKOW 1 NonuTuyeckon ceobodbl. A ans
3TOro 3aKoHOAATENbCTBO AOMKHO ObITb MO BO3MOXHOCTM NMGEepanbHbIM, TMOKMM 1 LEMOKPaTUYECKMM.

CeobogHasi 3KOHOMMKa npegnonaraeT CcBOOOAHYHO NMYHOCTL W HaobopoT. [pu 3TtoM cBoboaHas
3KOHOMMKA - He "Aukas" 3KOHOMMKA, PaBHO Kak U cBODOOHas NIMYHOCTb - HE aHapxu4veckasl NMIMYHOCTb. [nsa Toro
4YTOOblI OHM He CTanu TaKOBbIMU, Kak pa3 M Hy)XHa perynupyoLlias ponb rocygapctea u npasa, ubo Tam, rgoe
KOH4YaeTCs 3aKOH, Ha4YMHAeTCs NPOU3BoI.

CyLLeCTBEHHO BO3POC YPOBEHL MONTMTUYECKON M NNYHOM CBOOOALI, AatoLLE NPOCTop Afs pa3HoobpasHom
No3nMTUBHOW OesATenbHOCTM uHamBMAa. lNpaBga, B npouecce OCyLecTBreHUss 3Tol cBoOOAbl BbISBMSOTCS U
HeraTMBHbIE ee CTOPOHbI, Korga B CUNy psida NpUYKWH, Npexae BCero u3-3a OTCyTCTBMS JOJPKHOW rpaXdaHCKow
KynbTypbl, cBOGOAA NepexoanT BO BCe403BOSNIEHHOCTD.

OTO 3HauuT, YTO NPaBOBble paMKX CBOOOAbLI AOMKHbI OblTb OOCTATOYHO KECTKUMU U HAZEXHbIMWU, YTO
HUCKONMbKO HEe MPOTMBOPEYUT MpUHUMNaM NoASIMHHOW gemokpaTuu. [lpaBo - 3TO  ynopsigoYeHHas,
HopMupoBaHHas dopma cBoboabl, cBOOOAbI, BBEOEHHOW B 3aKOHHOe (nerutnMmHoe) pycrio. Ceoboga BHe
MpaBoOBbIX paMOK MpeBpallaeTcs B aHapxuio, a AeMoKpaTtus - B WuMpMy, dacag, NpUKpbiBalowme CTUXUIO U
HeynpaBnsieMoCTb.

KoHe4HO, B YCNOBUSIX KMACCUYECKMX PbIHOYHbIX OTHOLLUEHWA MHOroe onpedensieTcsl He 3akoHOM, a
NNYHBIMW YCTPEMITEHUAMM, BONEN, MHULNATUBON CYOBEKTOB pbiHKa. HO 0obLine NpuHUMMBI, UICXOOHbIE MO3MLMN 1
OpPUEHTUPBbI B 3TOW cdpepe 3apaloTcsa BCE Ke BNacTbio U 3akOHOM. JTlo6OoW LMBUM30BAHHLIN PbIHOK Tak UK
MHaye pernameHTUpyeTCsi 3aKOHOAATeNbCTBOM, KOTOpOe MNpu3BaHO OfpefensTb ero OobLy KOHLEenuuto,
OCTaBrisis B TO XXe BpeMs 4OCTAaTOYHO LLUMPOKUA MPOCTOP AN CaMOCTOATENbHbIX ENCTBUA CyOBEKTOB.

[maBHas 3agava npasa - NpeAoTBpaLLaTh Xaoc U cBoeBonue, obecneymsaTtb nopsigok. Kak sametun eule
M.N. Ctyyka, ropucTbl C AaBHWX NOP BUAENM B HOPMax Npasa CpeAcTBa pasrpaHuyeHns MHTepecoB, CBOEro poaa
"norpaHn4yHble ctonbbl", "Bexn", onpegenstowme cdepbl AEATENbHOCTM OTAENbHbBIX UL, N HE OOMNYyCKakoLWwmne mx
CTOSIKHOBEHMS.

H.M. KopkyHOB Takke ycmaTpuBan HasHauyeHue npasa B pa3ferieHnn u cornacoBaHum nHTepecoB. OH He
cBoAMn npaBo K "Kapawlemy medy", a 3asenan: "HembICriMMO MpaBo, KOTOPOE BCELESNIO M UCKIIOYUTENLHO
onupanocb 6bl Ha OgHO NpuHyxaeHue". MHbiMn crnoBamu, nNpaBo npeanonaraeT He TOSIbKO CaHKUWMW, HO U
paspeLleHne, 403BONEHME, BO3MOXHOCTb (B paMKax 3akoHa) JInYHoro Bbibopa.

[MOHATHO, YTO KOHEYHbIN (rMyOUHHBIN) NCTOYHMK CBOOOAbLI N €€ CYLLUHOCTb - He B topuanveckmx dopmax,
KOTOpble caMmu No cebe He MOryT HM 06 BbACHUTL, HM ncyepnaTtb cBoboabl. H.A. bepases nucan, 4Yto npaeo - "a1o
NUWb  MWUHUMYM denoBedeckon cBoboabl". Ho 6e3 npaBoBbix GOpPM W CpeactB B FOCy4apCTBEHHO-
OpraHn3oBaHHOM O6LLLECTBE HEBO3MOXHO "topuanyeckoe npusHaHme" cBoboabl, e BblpaXKeHne, 3akpensneHne m
"pacnpegeneHue” B nHanBMAyanbHOe nonb3oBaHue. BakHO Bedb He TOMbKO OOCTUIHYTb WU3BECTHOIO YPOBHSA
cBoboabl, HO W COOTBETCTBYHOLWMM 06pa3om pacrnopaanTbCa €ro, 3akoHogaTenbHO OdopMuUTb, caenatb
OOCTYMHOWM Ansa Nniogen, NoCTaBnUTb Ha Cnyxby obLuecTsy.

Moatomy npobrnema NonMTUKO-NPaBOBOro BbipaXeHns cBoboAbl, COBEPLLUEHCTBOBAHUA ee hopM, METOAOB
NCMOMb30BaHNS MMEET MPUHUMNUANbHOE 3HaYeHWe AN MOHMMaHuA camol CyTM CcBOGOAblI U OEeMOKpaTuu.
KOpuaunyeckas csobopa kak pa3 u "obHapyxuaeTt" cebsi B Takmx COCTOAHMAX OOLLLECTBEHHOW XU3HW, Kak npaso,
3aKOHHOCTb, MpaBoMNoOpPsAoK, NpaBocyane, 3akOHOTBOPYECTBO, MPaBOMPUMEHUTENbHAA OeATeNnbHOCTb, CMcTemMa
npas 1 06s3aHHOCTEN, UX rapaHTuX, NPaBoBas KynbTypa, OTBETCTBEHHOCTb U T.4.

Mpwn onpeaeneHHbIx ycrnosusix ceoboga v npasa JIMYHOCTM MOTYT OrpaHN4YnBaTLCA BO MMs obuiero bnara.
B KoHctutyumm P® rosoputca: "lMpaBa n cBobogbl 4yenoBeka W rpaxgaHuHa MOryT ObiTb OrpaHuWYeHbl
denepanbHblM  3aKOHOM TOMbKO B TOM Mepe, B Kakoh 9TO Heobxogumo B Uensx 3awuTbl OCHOB
KOHCTUTYLIMOHHOIO CTPOSsi, HPABCTBEHHOCTU, 300POBbS, NMpaB N 3aKOHHbIX MHTEPECOB ApYyrux nuu, obecneyeHns
000pOoHbI CTpaHbl 1 BesonacHocTu rocygapctea” (4. 3 cT. 55).

B ycnoBusix 4pesBbl4aMHOIrO MOMOXeHUss "Ans obecneyeHnss ©e30MacHOCTU TpaxgaH W 3awuTbl
KOHCTUTYLIMOHHOIO CTPOSi... MOMyT YCTaHaBMNMBATbCA OTAENbHbIE OrpaHUYeHUs npaB U cBOGOA C yKasaHWeMm
npegenos u cpoka ux genctens” (4. 1 1. 56). He nognexar orpaHnyeHnto npaesa u cBoboabl, NpegyCMOTpEHHbIE
cT. cT. 20, 21, 23 (4. 1), 24, 28, 34 (4. 1), 40 (4. 1), 46 - 54 KoHctutyumm PP (4. 3 cT. 56). B nepeuncneHHbIx
ctateax KoHcTuTyummn PO peuyb MaeT O NMpaBe Ha XM3Hb, YECTb, AOCTOMHCTBO, HEMPUKOCHOBEHHOCTb YaCTHOW
XWU3HK, TalHy Nepennck1, ceobogy COBECTU U OPYIUX NINYHbBIX NpaBax.

lMpuBELOEHHBIE MOMOXEHUSA POCCUMIUCKOM KOHCTUTYLMM MNOMHOCTBIO COOTBETCTBYHOT OOLLENPUHATHIM
MEeXOYyHapoAHbIM CTaHAapTam, MNpakTuke Opyrux rocygapcTts, Bceobuwien geknapaumu npae 4deroBeka. 37O
BblpaboTaHHbIE HA NPOTSXKEHMN BEKOB NPaBuiia YernoBeYecKoro ooLwexunTums.

lMpaBo BbINOMHSAET pas3HoOOpasHble N MHorouenesble PyHKUMU. OHO OOHOBPEMEHHO U CTUMYNUPYET, U
OorpaHM4MBaET OMNpPELENEHHbIE OENCTBUSA, MOOLLPSET 1 3anpeLLaeT ux; OTKpbIBAeT nepes cybbekTaMmm M3BECTHbIE
BO3MOXHOCTM 1 0043bIBAET MX K AOIHKHOMY (HYXXHOMY, nornesHomy) nosegeHuto. Mpaso "gapyet” u "oTHMMaeT"
cBoboay, rapaHTMpyeT M 3alMLLaeT rocy4apCTBEHHO-3HAYNMbIE UHTEPECHI, CIYXXUT CPEeACTBOM YAOBIETBOPEHMS
noTpebHOCTEN, MPUMEHSIET CaHKUMK 3a "HenocrnyllaHue", MuiyeT M HakasbiBaeT, MPOBOAWUT CBOEro poaa
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NONUTUKY "KHyTa M NpsiHMKA", CTOUT Ha cTpaxe mupa u nopsaka. Ewe LivuepoH nucan, 4to npaso npu3BaHoO
NCKOPEHSTb MOPOKKN N HacaxgaTb Jobpo.

Ceobofa wvHOMBMOA TMPOSBNSIETCS BO BCeX cdepax ero  KusHegeaATernbHOCTM -  coumarnbHOMN,
3KOHOMWYECKOW, MONMTUYECKON, AYXOBHOW. HOo nposiBnseTca v peanuayetcs no-pasHomy. 3To o6pasyer
CTPYKTYpYy cBOGOAbI NIMYHOCTU, €€ rpaHn, CTOpOoHbl. CBOGOAY MO-HACTOSALLEMY HAYMHAIOT OLWyLlaTh NUWb TOr4a,
korga novemy-nubo ee yTtpaudmBaloT. B aTOoM cnyyae oHa cTaHoBuTCca OecueHHon. CBobopa, kak BO3OyX,
KOTOPbLIN NI0AM HEe 3aMedaloT, NoKa OH eCTb, HO Cpasy 3aAbIXaloTCs, Koraa ero Het.

PasymeeTcs, cBoboga nNMYHOCTM npegnonaraeT Takke ee ceBoboay oT npoussona Bractu. MocpegHUKoOM
MeXOy HMMM BbICTYMaeT 3akoH, B KOTOPOM Kak pa3 W BblpaXeHa oduumanbHas Mmepa He3aBMCMMOCTU MHAMBUAA,
ero "cyBepeHUTeT", a paBHO O4YepyeHbl rpaHuLbl OeATenbHOCTM CcamMoW 3Ton BracTu. [JaBHO cKasaHo:
rocygapcTBOM [OSMKEH MpaBWUTb 3aKOH. 3akoH Bbiwe IoOOM [OMmKHOCTW, OH "BracTByeT Hag Bcemu”
(ApuctoTenb). JTO TO, Yero cerogHs He xBaTaeT POCCUACKOMY OOLLLECTBY.

3aKkoHbl MPUHMMAOTCA TOMbKO BLIOOPHLIMW OpraHaMu, HENocpPeACTBEHHO MNPEACTABNSLWUMU  BOSO
Hapoga - €4MHCTBEHHOrO W abCoOMTHOIO MCTOYHMKA BRactu. HW oguMH MOHapX unu npe3ngeHT He MOXeT
n3gaeaTtb 3akoHbl. [103aTOMy OHM M 0bnagaloT BepXOBEHCTBOM, Hanbornbluen opugnyeckon cunoi. MNpaeutenu
TOoXe 00s13aHbl NOAUYNHATLCS BblpaXKEHHOW TakuM 06pa3om Borle, T.e. 3aKoHy. [lepen 3akoHOM BCe paBHbI.

3aKkoH n3gpeerne nouYnTancst kak Knagesb MygpocTu, UCKYCCTBO Aobpa 1 cnpaBeannBoCTU, KONMMEKTUBHOIO
pasyma. "KTo XMBET NO 3aKOHY, TOT HUKOMY He BpeauT", - roBOpunu ApeBHue puMnsaHe. 3akoH - BOMMOLeHne
GecnpuctpacTusi, 06 bEKTUBHOCTU. Ha npakTuke 3aKoH onuvueTBOpsieT cyd. "BornHs npaBocyaust AepXXuUT B O4HON
pyKe BEChl, Ha KOTOpbLIX OHa B3BELUMBAET MpaBo, B APYroi - Mey, KOTOpbIM OHa ero 3awuwaeT. Mey 6e3 Becos
€CTb rornoe Hacunwve, Becbl 6e3 meya - 6eccunue npasa” (P. NepuHr).

OTBeTcTBEHHOCTb. [lpaBo - He TONMbKO Mepa topugudeckon cBoboabl, HO UM Mepa pUaNYEeCcKomn
OTBETCTBEHHOCTU. OTO KOPPENSAUNOHHbIE KaTteropuun. O6LLen3BecTHO, 4To cBoboga OOQHOrO KOHYaeTcs TaMm, rae
HauMHaeTcsa ceobopa apyroro. nn, HaobopoT, cBoboga 0AHOrO HaYUMHAETCA TaMm, r4e OHa KOH4YaeTcs y Apyroro.
Mepea Hamn npuHLMN "coobLuatoLmxcsa cocyaos”.

M ecnn oTaenbHas nWYHOCTb MepecTynaeTt STWU IpaHW, BO3HWKAET MopanbHas nmnbo npaBoBas
OTBETCTBEHHOCTb, B 3aBUCMMOCTM OT TOro, KakMe HOpMbl HapylleHbl. Pagu obuwien cBoboabl NMMYHOCTL OOIMKHA
XepTBOBaTb YaCTblo COBCTBEHHOM CBOOOAbI, MHAYe - Xxaoc, aHapxus, npousson. Ewe W.J1. MoHTeckbe 3ameTun:
"Paspelum yenoseky genaTb BCE, YTO OH XO4ET, M Tbl NOryouLlb ero". 310 CO3BYYHO NIIATOHOBCKOM MbICIIN O TOM,
4yTO 4pe3mepHass cBoboda MOXeT npeBpaTUTbCA B 4pe3mepHoe pabctBo. CBoOOAOM O4YeHb 4YacTo
3noynoTpednstoT. [laBHO NogMeYveHo: Korga cBobobl HET - ee TPebyoT, Koraa oHa ecTb - €€ M3BpaLlatoT.

Onsa npaktnyeckon peanusauum cBoboabl HyXXHa Mpexae BCEero BHYTPEHHSS KynbTypa JIMYHOCTU, a yxe
MOTOM BHELLHAS - NONUTMYeCKas, NpaBoBas, HpPaBCTBEHHas. Bnpoyem, OHWM TeCHO B3aMMoOCBs3aHbl. B atom u
COCTOUT MOASIMHHAA 3TuKa noBedeHusa uHamBmpaa. "Korga Mbl chbllinM, 4TO cBobopga cocTtouT BOOOLLE B
BO3MOXHOCTM AenaTb BCE, Yero XOTHAT, TO Mbl MOXEM MpU3HaTb Takoe npeacTaBrieHne MOrHbIM OTCYTCTBUEM
KyNbTypbl MbICIIN: B 3TOM MNpeacTaBNeHun HET eLle HU Maneunwlero gaxe Hameka NoHMMaHus TOoro, YTo ecTb B
cebe n ansa cebs, ceoboaHasi Bons, nNpaBo, HpaBCcTBEHHOCTL" (Cerenb).

OTBEeTCTBEHHOCTb - Takaa e obbekTuBHasi HeobxoguMmocTb, Kak W cBoboga. bonee Toro,
OTBETCTBEHHOCTb - ycroBue cBobofabl. CyObekTamy OTBETCTBEHHOCTW BbICTYMAalT BCe, BKMOYasA BriacTHble
CTPYKTYpbl. [1oaTOMy BOMpPOC O B3aMMHOW OTBETCTBEHHOCTW rocy4apcTBa U JIMYHOCTU B COBPEMEHHbIX YCNOBUAX
He TONbKO He CHMMaeTCcs, a npuobpeTaeT HoBoe kayecTBo. OnTuManbHOe B3auMogewncTBue npasa v IMYHOCTU
BO3MOXHO TOMNbKO Ha OCHOBE 4YeTKO (OYHKUMOHUPYIOLWEN rocyAapCTBEHHOCTU. TBepdas nermtumHast
AemMokparmyeckast BracTtb - npegnocbiyika 3eKTMBHOCTM Takoro B3anMoaencTeus.

BrnacTtb nget Ha camoorpaHudeHne, ecnu xernaeT NpeaocTaBnTb CBOUM rpaxkgaHam csobogy. B 1o xe
BpemMsi OHa BrpaBe "ype3aTb" ee BO Mms obuiero uHtepeca. lNpobnema crtapas. J1tob6onbITHO B 3TOM CBA3U
3ameyaHne lerena o ToM, 4TO ewe B AdwmHax "cywlecTBoBan 3aKoH, NpeanuCbiBaOWNA rpaxgaHNHy
OTYMTBIBATLCS, Ha Kakne cpedcTBa OH XUBET; TENepb e nonaratoT, YTO 3TO HUKOro He kacaeTcs". 3ByuuT bonee
Yem COBPEMEHHO.

dunocopamn 1 OpUcTamMm OTBETCTBEHHOCTb pacCcMaTpuMBaeTCss B [ABYX acnektax - HeraTMBHOM
(peTpOoCneKTMBHOM) Y MO3UTMBHOM (MEPCNEKTUBHOM). [N HOpManbHOro yHKLMOHMPOBAHNS NPaBOBOW CUCTEMBI
U MoBedeHMs1 JIMYHOCTU BaHbl 0bOa 3TM acnekta. [lepBbi nNpegnonaraeT OTBETCTBEHHOCTb 3a YyXe
COBEpPLUEHHbIE MPaBOHapyLUEHMS, OH [aBHO W OOCTOATENbHO paspaboTaH HPUANYECKOW HayKoW, MOApPOOHO
pernaMeHTUpPyeTCa 3aKOHOAATENbCTBOM. Takas OTBETCTBEHHOCTb - popMa NpPUHYOMTENBHOTO HNULIEHUS
yenoBeKka OMpederneHHbix Onar, peakuus rocygapcTBa Ha MNPOTMBOMPAaBHbIE OENCTBUSA, MPUMEHEHME K
BMHOBHOMY NPEAYCMOTPEHHBIX 3aKOHOM CaHKLMIA. OTO M3BEYHbIE BOMPOCH! "AesitHUS 1 BO3gasiHuA".

Cnabee n3y4yeH BTOPOW - MO3UTUBHbLIA - ACMEKT OTBETCTBEHHOCTM, MOA KOTOpPbIM MoApasyMeBaeTcs He
"pacnnata" 3a yxe coAesHHOe, a OTBETCTBEHHOCTb 3a Haanexaulee WCMNOoMHEeHWe CBOUX YHKUNIA,
0ba3aHHOCTEN, MOpyYeHHOro Aena, 3a 0oOpocoBecTHOE MoBeAeHUEe, OTBETCTBEHHOCTb Mepen OOLecTBOM,
rocygapcTBOM, KOMMEKTUBOM, CEMbEN, OKPY>KaoLL MMM,

Kak oTmevaeTcsi B Hay4yHOW nuTepaTtype, MO3UTMBHAsi OTBETCTBEHHOCTb - "3TO OTBETCTBEHHOCTb 3a
Oyayuiee noBefeHWe, OTBETCTBEHHOCTb Hamneped; OHa MpegnonaraeT nNoBedeHWe, He npoTvBopevallee
coumanbHbiM  Hopmam. CnoBo "OTBETCTBEHHOCTb" B yKa3aHHbIX [ABYX acrnektax ynotpebnserca B
3aKoHodaTenbCcTBE NoYTK Beex cTpaH mupa" (P.J1. XadatypoB). Poccuinckne 3akoHodaTenu Takke Nonb3yTcs
OaHHbIM MOHATUEM, OHO UCMONb3YETCA U B IOPUANYECKON NPaKTMKE. OTO MOHSATUE OTpPaXKaeT HE YTO MHOE, Kak
YYBCTBO J0Mra, rpaXaaHCcKyto no3uLmio, passutoe NpaBoOBOE N HPAaBCTBEHHOE CO3HaHWe UHAuBMAA.

Mo3nTMBHas OTBETCTBEHHOCTb - Mepa TpeboBaTtenbHOCTM K cebe u apyruMm. 3Ta OTBETCTBEHHOCTb
BblTEKAET M3 pearlbHOro CouMarbHO-NMPaBOBOr0 cTtaTyca CyObekTa M MOXeT ObiTb Has3BaHa Takke CTaTyCHOW
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OTBETCTBEHHOCTLIO. ViMeeTcsi B By o03aHHOCTbL MHAMBMAA OTBeYaTb 3a CBOW MOCTYMKW, CBOE OTHOLLEHUE K
noasm.

PeTpocnekTuBHbIA NOOXOA K OTBETCTBEHHOCTW, KOTOPLIN Moka npeobnagaet B nutepatype, obeaHseT,
cyXaeT npobnemy, BbIMAANT OLHOCTOPOHHUM U HenonHbiM. [pyn Takom nogxoge Ha NepBbif NfaH BbICTyNaeT
NVWb  KapaTenbHO-MPUHYAUTENbHBIN MOMEHT. TemM camMbiM B KakoW-TO Mepe ymarnsieTcsa couumasnbHoe,
HPaBCTBEHHO-NCMXONOMMYEeCKoe U rpa)kaaHCkoe 3Ha4yeHUe OTBETCTBEHHOCTU. OTO O4YEHb BaXHO, TaK Kak pedb
naet o pyHaaMeHTanbHON KaTeropum.

OTBETCTBEHHOCTL B €€ MOMHOM 0ObeMe - 3TO OTBETCTBEHHOCTL 3a MPOLUMOE, HacToswee n byayulee, u
MMEHHO B TakoM BuAe, T.e. BO BCEX €€ acreKTax, OHa MOANEXUT TeopeTudeckon paspaboTtke. 3agaya Hayku
COCTOMT B TOM, 4TOObl 0OOOCHOBaTb HEOOXOAMMOCTb, MNPABOMEPHOCTb M ITUKO-HOPUOMYECKUA XapaKTep
NO3MTUBHOM OTBETCTBEHHOCTU, BbISIBUTb €€ 0COBEHHOCTM, MECTO U POIb B NPaBOBOW CUCTEME OOLLIECTBA.

.A. INbWH Ha3bIBasn NO3UTUBHYO N HEraTUBHYIO OTBETCTBEHHOCTN COOTBETCTBEHHO "NpeaBapuTensHon” 1
"nocnepytowen". MNpenBaputenbHad OTBETCTBEHHOCTb, Mucan OH, "eCTb >XMBOE YYBCTBO MPeaoCTOSHUSA W
NpPU3BaHHOCTK, CTPEMIIEHME K COBEPLLUEHCTBOBAHMIO. ELLle He coBepLUMB NOCTYMKa, YErNoBeK Yyxe 3HaeT O CBOEW
OTBETCTBEHHOCTU. M 3TO ANCLMNIMHUPYET €ro 1 BAoxXHoBnseT. MNocneaytoLas oTBETCTBEHHOCTb ECTb pe3ynbTaT
WCKa)XEHHOro MpaBOCO3HAHUS, HeraTMBHOrO noBedeHuss uHameBuga. OHa - aHTUNOA nNpeABapUTENbHON
OTBETCTBEHHOCTHU, T.€. 6€30TBETCTBEHHOCTbL".

Mo3nTMBHas OTBETCTBEHHOCTb B OTNMYME OT HEraTMBHOW - He BpeMeHHasl M He NpuUHyauTenbHas, a
MoCTOsIHHas, [oOpoBonbHash U rNyGoOKO OCO3HaHHas OTBETCTBEHHOCTb JIMYHOCTM 3a CBOE Haanexaiee
nosegeHve. OHa npepnonaraeT He TOMbKO KOHTPONb cCyObekTa 3a COOCTBEHHbIMW [ENCTBUSIMU, HO W
MOMOXUTENbHYIO peakuuto Ha KOHTponb obliecTBa, rocygapcTtea. [ns NpaBoOBOM CUCTEMbI 3TO NPUHLMNNANIBHO
BaXXHbI CTabUNU3NPYIOLLNA U LEMeHTUpYOLWMIA dakTop. Ewe LinuepoH 3ameTtvn: "HeT HM OogHOro MOMEHTa B
XKW3HM Yyenoseka, cBoboaHoro ot gonra".

Mo3nTMBHas OTBETCTBEHHOCTb NIMYHOCTU MpeaLlecTByeT HEraTUBHOW; NOCHeAHssl HAacTynaeT NuLlb Toraa,
korga He cpabaTtbiBaeT nepBasi, T.e. KOrga COBeplLlaeTcsi npaBoHapylleHve. HeraTuBHasi OTBETCTBEHHOCTb
CYLLLECTBYET Kak MoTeHuManbHas yrpo3a, NpPeBeHLMs, OHa MOXET U He HACTynWUTb, eCciln NUYHOCTL BeadeT cebs
npaBoMepHo. HeraTneBHasi OTBETCTBEHHOCTb OOpallieHa B MpoLUrioe, NoYeMy U Ha3blBAaeTCH PETPOCTNEKTUBHOM, a
nosuMTMBHasi - B HacTosillee M Oyayuiee, 4TO OaeT OCHOBaHME MMEHOoBaTb €€ MepPCneKTUBHOW, aKTMBHOW,
NONOXUTENLHON.

O6a acnekta OpMANYECKON OTBETCTBEHHOCTM TECHO B3aMMOCBSI3aHbl, TaK KakK BbICTynawlT
pPa3sHOBUOHOCTAMW €4UHOW couuanbHOM OTBETCTBEHHOCTM JIMYHOCTM M UMPaOT BaXKHYH POSib B CTAHOBMEHUM
NpaBOBOW rOCYyAapCTBEHHOCTH, YNPOYEHUM 3aKOHHOCTI 1 npaBonopsaka B obwectse. OHM HM B KOEM Crnyyae He
OOJIKHbI MPOTMBOMOCTABMATLCS, a B3aMMOLENCTBOBATL, NoAKpennas apyr gpyra. Ho obwee passutue nget ot
HeraTMBHOW K NO3UTMBHOW OTBETCTBEHHOCTU, a HE HA0bOoPOT.

Ecnn ocHoBaHMeM HeratuBHOW OTBETCTBEHHOCTM SBMSETCSA MpaBOHapyLUEHWEe, TO OCHOBaHWEM
NO3NTMBHOW - B3aMMOCBSI3b JIMMHOCTU C rocydapCTBOM M OOLWECTBOM, ee 06S3aHHOCTM M HOpUaMYECKUA Oonr
nepea HUMK, a Takke HeoOXoAMMOCTb yBaxaTb NpaBa WM cBOGOAbl ApyrMx rpaxgaH. MHbiMK crnoBamu,
Nno3nTMBHAsi OTBETCTBEHHOCTb BbITEKAET U3  KOHCTUTYLMOHHO-NMPABOBOro  cratyca uWHAMBMOA, €ro
NPUHAANEXHOCTU K AaHHOMY rocydapCTBEHHOMY 00pa3oBaHUIo, MHCTUTYTA rpaXgaHcTea.

CyObeKktaMmn NO3MTUBHOM OTBETCTBEHHOCTU BbLICTYMAlOT HE TOSbKO BCE OE€eCnocobHble rpaxaaHe, HO U
camo rocygapcteo. B KoHctutyumm P® 3anucaHo: "lMpusHaHune, cobniogeHve m 3awmrta npaB 4denoBeka -
00s13aHHOCTb rocygapctea” (CT. 2). OTO O3Ha4yaeT, YTO POCCUNCKME rpaXgaHe Kak HOCUTEeNnn 3TUMX MpaB
BbICTYMNAOT MO OTHOLLUEHWUIO K FOCY4apCTBY B KAYeCTBE yNPaBOMOYEHHbIX, @ roCy4apCTBO MO OTHOLUEHUIO K HUM
SABNSAETCA NpaBo-00A3aHHOW CTOPOHOW. Ha 3TOM OCHOBE BO3HMKAOT Tak HasbiBaeMble O6LLeperynsTuBHbIE
MPaBOOTHOLLEHMS, B pamMKax KOTOPbIX rpaxgaHe MOryT MNpeabsBhsiTb W YXe MpeabsBnsioT K rocygapcray
cyaebHble ncku.

B coBpeMeHHbIX ycnoBusix npobrieMa OTBETCTBEHHOCTU (0COBEHHO MO3UTUBHOM) CTOUT Kak HUKOrga ocTpo,
MOCKOSTbKY HEW3MepuMMoO BO3pOCMa pofib OTAENbHOr0 YesrioBeka B OKpyXKalleM Mupe, pacluvpunacbe ero
cBobofa 1 B TO XXe BpeMS1 3aBUCMMOCTb OT BHELLHEN coumaribHON M eCTECTBEHHON cpeabl. YBENMUMnochb Yncno
CUTyauun, Mpu KOTOPbIX HaZ YErIOBEKOM, KpOMe COOCTBEHHOW COBECTW, HET ApYyroro KoHTpons. [lpuHsATme
cybbektom mnbOoro pelleHusi, BbIOOP TOr0 WM MHOMO BapuaHTa MOBEAEHUSA CBsi3aHbl C MOBbLILLIEHHON
OTBETCTBEHHOCTbIO 3a BO3MOXHbIE HEGnaronpuaTHbIE NOCeACTBUS.

Mpn aTtom ocobyto 3noboaHEBHOCTb MpuobpeTaeT cerogHs BOMPOC 00 OTBETCTBEHHOCTU MOMUTUYECKUX
NMaepoB, rOCYAApPCTBEHHbIX AedATenen, ocobeHHO Tex, KTO Bonew cyabObl OKasbiBaeTCs y KOpMmuia BnacT,
pbl4aroB ynpaereHus. CBoMMW HenpogyMaHHbIMW, OWWOGOYHBIMM UMW BOMOHTAPUCTCKUMWU OEUACTBUSAMMU U
PELUEHVSMMN OHU MOTYT MPUYMHUTL (M MPUHYMHSAIOT) OFPOMHBIA 1 HENOMNpPaBMMbIN Bped obLecTBy, rocygapcray,
rpaxgaHam. Ho, kak npaBuro, HUKaKonW OTBETCTBEHHOCTU 3@ 3TO HE HECYT - HN MOparnbHOW, HU NONUTUYECKOW, HA
Tem Oonee opuanyeckon. "Mopynue" CTpaHOW, OHU YXOOAT B TEHb M CMOKOMHO, "TUXO-MUPHO" NULLYT MemMyapbl O
OHSIX CBOEro BNacTBOBaHUS. Bnpoyem, HekoTopble NUWYT N HaxodsAch "Mpu SOMKHOCTH".

Be30TBETCTBEHHOCTL N GE3HaKa3aHHOCTb MITOAAT HOBbIE 3rI0YNOTPEBNEHNS N NPECTYNNEHUs, MOL4PbLIBAOT
NpaBoMopsiAoK, AecTabunuanpytoT obuiectso, pasnaratoT mogen. Ewe L. MoHTeckbe 3ametun: "BHukHWUTE B
MPUYMHBbI BCAKOW pacnyLeHHOCTM 1 Bbl YBUAWTE, YTO OHA MpoucTekaeT m3 Ge3HakaszaHHOCTK". 3By4uT Becbma
COBPEMEHHO.
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KOHTpOﬂ bHbI€ BOMNPOCHI

. YUTo noHMmaeTcs noa NpaBoBbIM CTaTyCoM NIUYHOCTM?

. HasoBuTe BMAObI 1 OCHOBHbIE 3M1eMEHTLI NPaBOBOIo cTaTyca.

. UTo Takoe ecTecTBeHHbIE (HEOTUYKAaeMbIe) NpaBa YenoBeka 1 rpaxgaHuHa?
. HaiiTe onpegeneHune pPUANYECKO OTBETCTBEHHOCTU.

. Moyemy NpaBo BLICTYNaeT MePOI KPUANYECKN NPU3HAHHON CBOGOAbI?

. B uem cmbicn AeneHnst oTBETCTBEHHOCTU Ha NMO3UTUBHYIO U HEraTUBHYHO?

. JonycTuMbl N orpaHuyeHns ceoboabl rpaxkaaHvHa?

NO O, WN =

Jlutepatypa
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naea 9. MPABO B CUCTEME COLUAJIbHbIX HOPM

LinBunusaumsa sbipabotana MHOXECTBO Pa3fnUyHbIX HOPM W MpaBwi, KOTOPbIMU NIOON PYKOBOOCTBYIOTCH B
CBOEN MOBCEAHEBHOM XM3HW W JesTenbHocT. Cpean HWX - MopanbHble, MNpPaBoOBble, MNONUTUYECKME,
acTeTM4eckue, KoprnopaTuBHbIE, PenuMrnosHble obbliyaun, Tpaguuum, NpyBbIYKK, HPaBbl, AeroBble OObIKHOBEHWS,
obpsAgbl, putyanbl, TpeboBaHus 3TuKeTa, KOPPEKTHOCTW, Mnpunuuma u gp. Hopwmbl - 3TO onpegeneHHble
CTaHdapTbl, 06pasubl, 3TanoHbl, MOENN NOBEAEHNS YHACTHUKOB COoLManbHOro obuweHns. bes HUX HEBO3MOXHO
HUKaKoe 4veroBeyeckoe obLexntne, Tem 0onee (YHKUMOHUPOBAHWE TakUX CIOXHbIX OOpa3oBaHWiA, Kak
rocygapcreo, obLecTso.

KOpuctbl MMeT geno npexge BCero C MNpaBoOBbIMM HOPMamu, KOTOpble MpPeacTaBnsiOT ONS  HUX
HenocpeacTBEHHbIN NpodeccMoHanbHbIM UHTepec. HO OHM NOCTOAHHO COOTHOCAT MX C APYTMMWU couMarnbHbIMU
perynsatopamn, Tak Kak BCE€ HOPMbl TECHO B3aUMOCBS3aHbl U B3aMMoobycroBrieHbl. CrnegoBaTtenbHO, O
crneuundmrke NpaBoOBbIX HOPM HENb3s CyAuUTb 6e3 BbIACHEHMS MX MecTa M ponu B obLien macce couvanbHbiX U
TEXHUYECKUX OPUEHTUPOB.

§ 1. CoumanbHble U TEXHUYECKNE HOPMbI

B topuandeckoit Hayke Bce OeWCTBYHOLIME B OOLLECTBE HOpPMbI MOAPA3AenstoTcsa Npexae BCero Ha ape
fonblKne rpynnbl - couuanbHble U TeXHWYeckne <*>. OTo Hambonee obulee AgeneHve, umerowee Kak Obl
NepBUYHOE, NCXOA4HOE 3HadveHue. [lanee obe rpynnbl HOPM KnaccuULMPYOTCS MO pas3nuyHbIM OCHOBaHMAM Ha
MHOrOYMCINEHHbIE BMAObI WM pasHOBMAOHOCTW. [lpaBoBedbl Kak ryMaHWTapUU He 3aHMMAatoTCs TEXHWUYECKUMMU
HopMamu - 3TO He ux 3agadva. OHM conpuKacarTCs C HUMW FMLb NOCTONbKY, MOCKOSbKY 3TO Heobxoaumo B
cBoell obnacTtu 3HaHWA. Ho MM BaXXHO YETKO OTrPaHWYUTb TEXHWUYECKME HOPMbl OT COLMarnbHbIX, YCTAHOBUTb
30eCb 0ObEKTUBHbIE KPUTEPUU, OTNINYUTENBHBIE YEPTbl, 0COBEHHOCTH.

<*> oA "TexHW4Yeckumyn Hopmamu" B AaHHOM Cry4ae MOHMMAOTCS BCE HecoumarnbHble HOpPMbI, Kyaa,
MOMUMO CYry60 TEXHUYECKUX, BXOASAT, Hamnpumep, Takue, Kak CaHWTaAPHO-TUTMEHWYECKUE, 3KOMOorMveckue,
Guonorunyeckne, dusmonorndeckne M Ap. Ho ans kpaTkocTu Bce MX NPUHATO UMEHOBaTb "TexHW4Yeckumu" B
KOHTEKCTE COOTHOLLEHWNS C coLMarnbHbIMMN.

FpaHMu,a Mexay HUMMKU npoxoauT rnaBHbIM 06pa30M no npegmMmeTty perynmpoBaHUA. Ecnun coumanbHble
HOPMbI PErynmpyroT OTHOLWEHNA Mexay NogbMn n nx 00 beaUHEHNSIMI, NHBIMK CITOBaMM, coumanbHYKO XXNU3Hb, TO
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TEXHWYECKNE HOPMbI - OTHOLLUEHWUSI MeXAY MOAbMU U BHELUHUM MUPOM, MPUPOOOW, TEXHUKOW. OTO OTHOLLEHUSI
TMna "Jyenosek 1 MalumHa", "4enoBek u opyave Tpyaa", "yenosek 1 Npou3BOACTBO".

Oco06eHHOCTb yKa3aHHbIX OTHOLLEHMI B TOM, YTO Ha OPYrol UX CTOPOHE - HeoAdylUeBreHHble npegMeThl,
NO3TOMY OHU HOCAT HE YUCTO coumanbHbIN, a, Tak ckasaTb, "nonycoumanbHbIn” Xxapaktep. TexHUu4eckme HopMbl
onpeaensitoT HaydHo O0OOCHOBaHHblE MeTOoAbl, MpPUEMbl, CMocobbl 0bOpalleHnsi C eCTECTBEHHLIMU U
NCKYCCTBEHHBIMU OOBEKTAMMU, TEXHOMNOTMYECKUMI ONepaLMsaMmn 1 npoLieccamm.

PasymeeTcsi, TEXHWYECKME HOPMbl HEmMb3s OTOXAECTBMSATbL C 3aKoHaMu NpuUpoabl Kak OOBLEKTUBHO
CYLLECTBYIOLL MMM, YCTONUYUBBLIMI, NMOBTOPSIOLLMMUCS CBA3AMN Mexay sBrneHusMu. MNepBble co34anTcs NMoabMu,
BTOPbIE HE 3aBUCSIT OT BOSN YeNoBeKa.

CoumanbHble U TEXHUYECKME HOPMbl, MOMUMO MNPEOMETOB, Pas3NMyaloTCa TakkKe MO WX COoAepKaHuto,
KOHCTpPyKUMK, cnocobam dmkcaumm, cTeneHn obLHOCTM, dopmaribHOW onpedeneHHOCTU U HEKOTOpPbIM OpYrM
napameTpaMm. OO6Llee y TEXHUYECKMX M couManbHbIX HOPM TO, YTO OHM MMEKT LEeno C YenoBe4ecKon
OEesATenNbHOCTLIO, a pa3nuuuns - B 06beKkTax U MeTofax perynmpoBaHus.

Cpenyn TEXHWYECKMX HOPM €CTb Takue, KOTOpble MOfy4varoT 3akpensieHue B MPaBoOBbIX akTax M Takum
o6pa3oM npuobpeTatloT opuagmdeckyto cuny. MIix MoxHO HasBaTb TEXHMKO-NPABOBLIMU. ATO B OCHOBHOM HOPMbI,
OEeNCTBYIOWME B MaTepuanbHO-NPON3BOACTBEHHOW M ynpaBrieH4yeckon cdepe (mpasBuna MNpoTUBOMNOXaPHOM
GesonacHoCcTW, 3KchnyaTauum BceX BWAOB TpaHCNoOpTa, aTOMHbIX CTaHUMW, CTPOUTENbHbIX paboT,
3HEProcHabXeHWsi, XpaHEHUS U NEPEMELLLEHMS B3PbIBYATbLIX M TOKCUYECKUX BELLECTB, OOpalleHus C OpyXMeMm,
OCOBGEHHO SAepHbIM, pPasHOro pofa roccTtaHgapThl M T.n.). HekoTopble M3 HUX CHabxeHbl caHkuusmn. He
Crny4anHo UX MHOr4a MMEHYIOT NOABUAOM COLMarbHbIX HOPM.

MogoGHble HOpMbI, He Tepsis CBOEr0 OpraHM3aLMOHHO-TEXHMYECKOrO XapakTtepa, npuobpeTatoT
KayeCTBEHHble MNPU3HaKM MpPaBOBOM HOPMbI: OHW UCXOOAT OT T[OCYdapcTBa, BblpaXkalT ero  BOJIO,
obecneynmBaloTCsl  BO3MOXHOCTbIO  FOCYJapCTBEHHOIO MPUHYXXOEHWUs,, 3aKpennsioTcs B crieumanbHbIX
HOPMAaTUBHbIX aKTax, PerynvpylT XoTa W cheuudurdeckme, HO BecbMa BaXHble OTHoweHusi. CBoto
pernaMeHTUPYoLWY0 PYHKLMUIO OHN OCYLLLECTBNST B COBOKYMHOCTM C APYIMYIMW NPaBOBLIMWM HOpMaMu U B 3TOM
CMbICIiE uWrpaloT LOMNOMHUTENBHY (aKLEeCcCOopHy) ponb. Hambomnee TeCHO OHM CBA3aHbl C GnaHKETHbIMMU
Hopmamu (A.®. YepgaHues).

OcrTarnbHble TEXHUYECKMe HOPMbI, B YacTHOCTU AeWCTByoWMe B ObITOBOM cdepe, He NoadepxuBaroTcd
npaBoM U, CriefoBaTenbHO, UX HapyLLUEeHMe He BEAET K Kakor-nmbo topuanyeckon oTBETCTBEHHOCTM (Hanpumep,
npasuna obpaleHuss € pasnuMyHbiMKM  gOMalwHUMK  npubopamu - TeneBusopamu, XONnoAurbHUKaMW,
MarHMTooHamu, cTepeocucTemMamu 1 T.4., Npasuna npuema nekapcrs).

CepbesHble 1 ganeko maylime nocrnencTBns BO3HUKAKOT MPU HApyLUEHUSX 3KOMOrMYECKUX COCTOSHWUA U
paBHOBeCcU. B Takmx crniyyasx npupoga XecTtoko "MCTuUT" 3a npou3Bos. VCKyCcCTBEHHOE BMeLllaTenbCTBO B
ecTecTBeHHble 6anaHCbl, 3BOMIOLUMOHHOE pa3BUTUE KpalHe OnacHO ANs >KU3HeOeATEeNbHOCTU 4eroBeka.
3arpsis3HeHne OKpyXXatoLLen cpeabl, NOBpeXaeHNe ee 0ObeKTOB HakadyeMbl MO POCCUNCKOMY 3aKOHOOATENbCTBY,
XOTS CaHKLMK 3a Taknme AestHUs, Ha Hall B3rnsg, HedoCTaTOYHO CTporue.

B anoxy Hay4yHO-TEXHMYECKOW PEeBOSOLMU POfb TEXHWYECKMX HOPM MHOrokpaTHO Bo3pacTtaer. OT umx
cobnogeHusa unum HecobniogeHus B GyKBarbHOM CMbICIIE CriOBa 3aBUCUT XM3Hb, cyabba, 340poBbe NtoOen.
VIMEHHO 13-3a HapyLlueHus NogobHbIX NpaBui, MHCTPYKLMIA MPOMCXOOAT pas3Horo poga aBapuu, KpylieHus (Tuna
yepHoObINbCKoM KaTtacTpodbl) 1 gpyrue Yrl.

Mpoctas owwubka, OMMOWHOCTb, HEBHUMMATENbHOCTb, a TeM Oonee HeQoOOpPOCOBECTHOCTb, rpyboe
UrHOPMpPOBaHMe 3afaHHbIX TEXHOOMMYECKMX MPOLLECCOB rPO3AT HEMONpPaBMMbIMU NOCNECTBUSAMU. OTO KacaeTcd
KaK rpaxgaHCKkon cdoepbl, Tak M BOEHHbIX obracten. Bek "KHONMOYHOM" TEXHOMNOrMM HanaraeT Ha 4eroBeka
0COBY0 OTBETCTBEHHOCTb. YCMOXHSAETCA TEXHMKA - YCITOXHATCA M OTHOLLEHMS C TEXHUKOW. B ganbHenwem ata
B3aMMO3aBNCUMOCTb CTaHET eLle Boree CNoXHON.

B nmpakTuyeckon >XM3HW Mbl HEPEAKO BbIpaXkaem HEeL0BOMbCTBO MO NMOBOAY BCEBO3MOXHbLIX WHCTPYKLWNA,
KOTOpble Ha MEPBbIN B3rMs4 W3MMWLLIHE XXECTKO M CKPYNyne3HO OnpedensiioT Xapakrtep M NopsgoK HEKOTOPbIX
HaWnx OENCTBMI B onpedenieHHbIx cutyaumsx. NogobHoe pontaHue ctamno 4YyTb NiM He "MPU3HaKoM XOPOLLEro
ToHa". ("OX, yX aTn MHCTpyKumu!") OcobeHHO aTO OTHOCUTCA K NMLaM, BbIMOSTHAIOLWUM T€ UITN MHbIE CNY>XEOHbIe
yHKUMM. OgHaKO He BCSAKWI 3anpeT M He BCsKas MHCTPYKUMA - 3no. MHorme u3 HMx pasyMHbl U HeobXoaumbl,
0OCOBEHHO cenvac, Korga, Kak yXe roBopwurocb, OT TeX, KTO CTOWT y LUTYpBarnoB, MyfbTOB W KHOMOK, 3aBUCUT
MHOrO€, ecrnm He Bce.

Hemano ykasaHHbIX "kaTeropuyecknx umnepatMsoB" u "naparpados” HanncaHo KPOBbI MOCTpagdaBLUKX,
M3BIIEYEHO B KA4YeCTBE YPOKOB W3 TparMyeckux npoucllecTBui. BospaxaTe Hago He NpoTMB MHCTPYKLUWUWA
BoOOLLEe, a NPOTMB YyCTapeBLUMX, HadymaHHbIX, OopokpaTuyeckux npasun. Kpome Toro, 3a npotectamu no
noesogdy "mewarowmnx" n "ceasbiBalWUX" OrpaHWYEHUn O4YEeHb 4YacTO CTOUT CTpemIieHne ocBoboauTbCst OT
BCSIKOTO KOHTPOIS U PErynmpoBaHus, Nony4mTb BO3MOXHOCTb AEACTBOBATb NPW M3BECTHbLIX 0OCTOATENLCTBAX NO
NNYHOMY pPa3yMEHUI0, YTO, Kak NpaBuro, U NPUBOAUT K NevarbHbIM NOCNeacTBUSAM.

Ocobo cnepyeT ckasaTb O HOpMax, OMNPefensAlwmMx OTHOLIEHWE NIAEN K KMBOTHbIM - OUKAM U
JomallHUM, BoobLlEe K XMBOTHOMY MUPY. BOMbLIMHCTBO M3 3TMX HOPM 3aKpensieHbl B COOTBETCTBYHOLLMX
NpaBoOBbIX akTax (Hanpumep, nNpaBuna cogepxaHus cobak, nowagen, KPYnHoOro poraToro CKOTa; pas3peLleHus
WNKN 3anpeTbl HA OXOTYy; CaHWTapHble TpeboBaHUS K yxoAy, Bbiryny Hawwux "OpaTbe€B MeEHbLUMX", NMPUBUBKaM,
obcnenoBaHuaM, NpodunakTuke 3abonesaHuni 1 T.4.). YCTaHOBNEHa OTBETCTBEHHOCTb 3a HapyLUeHne nogobHbIX
perrnameHTauun.

Kak kBanuduumpoBaTb 3T HopMbI? Kak "TexHudeckune"? Ho peyb naget He o TexHuke. Kak "coumanbHbie"?
Ho OTHOLWEHUS MeXay YEeNOBEKOM M XMBOTHLIMU - HE cOLMarbHble, XOTS, HECOMHEHHO, UMEKT HEManoBaXHoe
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obLecTBeHHOEe 3HadYeHne. BoaMoxHO, nx YMECTHO ObIn1o Obl Ha3bIBATL MO TNy TEXHUKO-NMPaBOBbIX €CTECTBEHHO-
npaBoOBbIMW.

§ 2. NMoHATMe n knaccudmkaumsa coumanbHbIX HOPM

Kak ckasaHO Bbllle, couuanbHble HOPMbl - OOLLEnpuM3HaHHbIE WK LOCTATOYHO PacCMnpOCTPaHEHHLIe
aTanoHbl, 0bpasupl, NpaBuna NoBedeHUs NOL4EN, CpeacTsa perynsaumm mx B3aumogencteus. OHu "cTpaxyoT”,
NPeLOXPaHSOT OOLECTBEHHYIO XM3Hb OT Xaoca W caMOTeka, HanpaBnsloT ee TeyeHue B HyXHOe pycrio.
PasymeeTcsi, B 4ncno coumanbHblX HOPM BXOOAT M npaBoBble. CouumanbHble HOpPMbl - 3TO OOBLEKTUBHO
HeobXxoAnMble NpaBuia COBMECTHOMO YENoBEYECKOro ObITUS, yKasaTenu rpaHuL, JOMKHOrO 1 BO3MOXKHOTO.

CoumanbHble HOpMbl B pa3HOW CTEMEHWN OTpaXatoT 3aKOHOMEPHOCTU OOLLECTBEHHOIO Pa3BUTUSA, HO CamMu
TakoBbIMU He sBnsTCsA. OGBHEKTUBHBIE 3aKOHbI, MO KOTOPbIM pPa3BMBaETCA UCTOPUS, HE eCTb HopMbI. [locnegHue
MPUBHOCATCA B XXM3Hb 0OOLLEecTBa NoOgbMW, couunanbHOW npakTukon. OgHM M3 HUX CO BpeMeHeM OTnajatoT;
OpYrve - BO3HUKAKT, BUAOM3MEHSIIOTCS; TPETbU - HABSI3bIBAOTCHA OMpederieHHbIMWU Krnaccamu, rpynnamm unm
BnacTbto. MiHave roBops, npouecc CTaHoBMeHUs!, (OOPMUPOBAHUS CoLMarnbHbIX HOPM - (0akTop CyObeKTUBHLIN.
BblpabaTtkiBatoTcs oHM NnogbMu. [ipyroe Aeno, YTo HyXda B HUX OUKTyeTCs 0OBbEKTUBHOM HEOOXOAUMOCTLIO.

Hanpumep, o npoucxoxaeHun npaBoBbiX HopMm @. 3Hrenbc nucan: "Ha u3BecTHOW, BeCbMa paHHeW
CTyNneHn pa3sutus obLiecTBa BO3HMKAET NOTPEOHOCTb OXBaTUTb OOLLMM MpaBuIiOM MOBTOPSIOLLMECS N30 OHS B
OeHb aKkTbl MPOM3BOACTBA, pacrnpefeneHnss 1 obmMeHa MNpoaykToB, M03aboTUTbCS O TOM, YTOObI OTAENbHbIV
WMHAMBUA NOOYMHUNCSA OOLUMM YCrOBUSIM NMPOM3BOACTBA M 0OMeHa. JTo npaBuIio, BHa4ane BblpaXxatoleecs B
obblyae, CTaHOBUTCS 3aTeM 3aKOHOM".

MpaBo CnoXunocb HaMHOroO No3xe APYrMX HOPMATUBHLIX CUCTEM M B OCHOBHOM Ha ux ocHoBe. OHoO cTano
Gonee XeCTKO W LierneHanpaBneHHo perynMpoBaTb SKOHOMWUYECKME M MHble OTHOLWIEHMs1. PaBHO Kak M BMECTO
npexHen obLLEeCTBEHHOW BNacTu nosiBunacbk nNybnuyHasa BracTb, YXXe He coBnagarwolias C UHTepecamm BCEro
obuiecTa u onuparoLasca Ha ocobbIn annapaT, roTOBLIN 3a HapyLLeHne ouLmManbHO YCTAaHOBIIEHHbIX U CTPOro
oba3aTenbHbIX HOPM MPUMEHUTB NPUHYXAEHMWE.

MosiBneHne coumanbHbIX HOPM U CO3HATENbHOTO HOPMATMBHOMO PEryriMpoBaHnst CBA3aHO C NEPEXO4OM OT
XMBOTHOW CTaJHOCTU IOAEN K 4YeroBeyeckoMy oOLLecTBy, C NPOLECCOM couuanu3aumm OTHOLUEHWUA, C
noBedeHMEM 4erioBeka Kak ocoboro npupoaHo-bmonormdeckoro n obLLeCcTBEHHOMO cyllectBa. OTOT Nepexos
ObIn ANUTENbHBIM 1 MOCTENEHHbIM, 3BOSIOLUS 3aHsNa HECKOMNbKO MUMNITMOHOB feT.

TakoB reHesnc coumarnbHbIX HOPM, B TOM 4uMCre NpaBoBbIX. "CTOpUYECKM NpaBO BO3HMKAET kak Obl Anis
KOMMeHcauum "HegocTaTodHOCTU"  Mopanu, koTopass OOHapyXmBaeTcss C  BO3HMKHOBEHMEM  YaCTHOW
cobctBeHHoCcTM M nonutnyeckon Bnactn" (E.A. Jlykawesa). B nocnegytowem HOpMbl NMpaBa M Mopann TECHO
nepennennce, B3anmogencTays ¢ APYrMMn CpeacTBamm CoLMarnbHOro perynmpoBaHums.

MoHaTua "Hopma" u "npaBuno" ynotpebnswTcs M BOCNPMHMMAKOTCA B OOUXOA4E KakK paBHO3HA4YHbIE,
B3aumo3samMeHsiemble. B nutepaTtype, cnpaBOYHbIX M3OaHUsIX OHWM OBbIMHO OnpeaenstTcs Apyr Yepes gpyra:
HOpMa - 3TO NMpaBuIlo, a MPaBUIOo - 3TO Hopma. Mexay Tem npu Bonee BHUMATENbHOM aHanu3e BbISICHAETCS, YTO
"npaBuno" - Bce xe Goree y3kuin TEPMUH, Yem "Hopma", U crieqoBaTenbHO, OHM He Bcerga WU He MOSTHOCTbIO
coBMagatort.

B yacTHOCTM, NpaBoBble HOPMbI JOBOSbHO CIIOXHbI MO CBOEN KOHCTPYKLUWUW, dNeMEeHTHOMY COoCTaBy, rae
NpaBuMo 3akmioYeHo MULb B MX OUCNO3MUUSAX, HE OxBaTbiBas cobon rmnotesy u caHkumio. Hopmbl Gorade,
copgepxartenbHee. Bo Bcskom cniyyae MHorme mM3 Hux. OQHaKko B LUMPOKOM COUMAnbHOM MfaHe, C y4eToM
Oonbloro pasHoobpasus AENCTBYIOLWNX HOPM M NpaBun (He TONbKO HOPUONYECKMX), STUMM HIOAHCAMK MOXHO
npeHebpeyb, YTO PaKTUYECKM M MPOMCXOQUT B TEOPUN N HA MPaKTUKE.

CounanbHast HOpMa - He NpPOCTO abCcTpaKTHOoe NpaBWIlo xeraemoro noeegeHusd. OHa o3HavaeT Takke U
caMO peanbHOe [AenCcTBME, KOTopoe (aKTUYeCKN YTBEPAMIIOCb B XM3HW, Ha npaktuke. B atom cnyyae
OEeNCTBUTENbHbBIE MOCTYMKN U CTAHOBATCA NpaBuiom. VIHeiMy cnoBamum, coumarnbHas HopMa BblpaXkaeT He TOMbKO
"nomkHoe", Ho 1 "cyllee".

Hopma - 370 Mepa No3uTMBHOrO, OOLLECTBEHHO MOME3HOr0 MOBEAEHUS, HAMPaBMEHHOrO Ha AOCTWKEHWNE
onpeaeneHHoro pesynbTarta, MHTepeca. M NoHsATHO, 4YTO "noBegeHne, COOTBETCTBYOLLIEE HOpME, BCTpeYyaeTcs
yalle, YeM OTKITOHEHMWE OT Hee - natonorms” (B.H. KygpsBsues).

CoumanbHble HOPMbI PENYNNPYIOT HE BCAKUE, @ Hambonee TUMMYHbIE, MaccoBble OTHOWEHUA. CrnyvanHele
CBSI31, MOCTYMNKW, AENCTBUS HE MOTYT OTPasnTbCs B HOpMe. Hopma - 370 Bcerga CTepeoTun, OCHOBAHHbIN Kak Ha
BHYTPEHHMX MNOBY>XOEHUSIX, TaK U BHELLHUX AeTEepMUHaHTaXx.

KpusucHoe coctosiHve Hawero obuiectBa TpebyeT nocnefoBaTenbHOrO cobniogeHns BCeX coumnanbHbIX
HOPM M OCODEHHO TaKMX, Kak MPaBOBble, HPABCTBEHHbIE, NonuTtudeckme. 60 MMEHHO OTCTYMMEHUE OT HUX, T.e.
OT BEKaMM BblpaboTaHHbIX OCHOB ObITUSI, IBUMOCH B KOHEYHOM CHETE OOHOW M3 MPUYMH BO3HUKLLUX TPYOHOCTEN.
Bbinn oTOpOLLEHbI Te MPUOPUTETBI N OPUEHTUPLI, KOTOPbIX MpuaepXKmBaeTca Becb Mup. [lonbiTku 0GonTK
cTONGOBYO OOPOry LUUBUIM3ALMMK, HANTU CBOWM COOCTBEHHLIN MyTb OKOHYMIIUCL Heydayen u Joporo odownmch
obLecTBy, NOBEPUBLLEMY B JIOXHbIE LIEMN.

OKCMEPUMEHT, CBSA3AHHBIN C OTXO4OM OT OBLLENPUHATLIX HOPM M YCIOBUA YENOBEYECKOrO CyLLLECTBOBAHMS,
3aBen B UCTOPUYECKUA TYMUK, M3 KOTOpOro Poccusi BbiHYXXAEHA BLIXOAUTbL Ha YXKE MPONOXEHHY ApYrMMU
MarucTpanb nporpecca. uanektnka He UCKMYaeT MOMSATHOrO ABWXKEHWS, 3Ur3aroB, TOMNTAHWS HA MecTe npu
oblem noctynatenbHOM OBWKEHWU, HO Bpems notepsHo. [pu 3ToOM TYMMKOM SIBASIETCA HE COUManuam Kak
LUMPOKO MpU3HAHHas 1 B LIENIOM r'ymaHHas cuctema B3rnsgoB, a Ta ero Mofgenb, Kotopasi Obinia LeHOK OrpOMHbIX
XepTB HeyAayHo onpoboBaHa B Poccuu 1 B apyrnx ctpaHax BocTouHorn EBponsl.

104



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

Knaccudpukaumsa coumanbHbix HOpM. CoumanbHble HOpMbl BECbMa MHOMOYUCIIEHHbI 1 pa3HOObpa3sHbl, YTO
CBsi3aHO C 6OraTtcTBOM U HEOAHOPOAHOCTbIO CaMUX OOLLECTBEHHbIX OTHOLLEHWI - NpeameTa perynupoBaHus. B
COLMOMNOrMM OHWU [AEenaTca MO pasfnuyHbIM OCHOBaHWSM Ha COOTBETCTBYHOLUME BUAbI, KNacchl, rpynmnbl
(3nemMeHTapHbIe U CrOXHblE, MHTEHCUBHbIE N 3KCTEHCHBHbIE, NPOrPeCcCUBHbIE U PErPEeCCUBHbIE, CMIOHTaHHbIE U
OVPEKTUBHBIE, "XMBbIE" N "MepTBble", PYHKLUMOHMPYIOLLME U HEYHKLIMOHUPYIOLLME).

Opuanyeckas Hayka He BAaeTcsd B CTONb MNOAPOOHYHD WM UCHepMbIBalOLyO Knaccudumkaumo, a
nogpasfenseT ykasaHHble HOPMbl, B OCHOBHOM WMCXOOS W3 TakKUX KpPUTEPUEB, Kak Cnocodbl hopmmpoBaHus,
chepbl AENCTBUSA, colmanbHas HanpasneHHoCTb. C 3TON TOYKM 3peHust BblAensiTca HOpMbI: 1) npasoBble; 2)
MoparnbHble; 3) nonutudeckue; 4) acteTnyeckne; 5) penurnosHole; 6) ceMenHole; 7) KopnopaTueHble; 8) HOPMbI
o6blyaeB, Tpaguumi, npueblyek; 9) aenosble 00blkHOBeHMA; 10) npaBuna 3aTvMKeTa, KOPPEKTHOCTU, MPUINYUS,
06psinoB, puTyanos (CM. cxemy 25).

Cxema 25
BUIIE
COLUVAJIBEHHX HOPM

MopaJibHEle [lpaBOBEIE

PennrmnosHele [lomuTUuecKre HOPMEL
KopniopaTmBHEE ScTeTnyecKme
Tpanouumm Ob6ruam
n nopyrue

3710 obwenpuHaTan 1 Hanbonee pacnpocTpaHeHHas knaccudukaums. O6bEANHSIOWNM HaYanomMm 3gecb
CNY>XUT TO, YTO BCE 3T HOPMbl HOCSIT coLMarbHbIA, @ He TEXHUYECKUI xapakTep. HecMoTps Ha mnx pasnuuus,
OHW TECHO B3aMMOCBSI3aHbl, HA OAQHM W3 HUX HE OENCTBYIT M3ONMPOBAHHO OT APYrMX, HE CYLeCTBYIOT B
"padmHmnpoBaHHOM" Buae. Takon cdepbl OTHOLLIEHUI NPOCTO HET.

§ 3. CooTHOLIEHMe NpaBa 1 Mopanu: eaUHCTBO, pa3nuyve, B3aumogencTeme, NpoTMBoOpeUns

B yyebHbIX M MpaKTU4EeCKUX LENsX OYeHb BaXKHO BbISABUTH KakK TECHYK B3aMMOCBS3b BCEX BUOOB
coumanbHbIX HOpM, Tak U ux cneunduky. OcobeHHO 3TO KacaeTcsd mpaBa M Mopanuv, NpeacTaBnsAwLnX Ans
HOPUOMNYECKON HAYKN NPUOPUTETHBIN UHTEPEC.

Ewe gpesnne dunocodbl (Apuctotens, MnatoH, Oemokput, LiMuepoH) ykasbiBanu Ha 3HaYMMOCTb 3TUX
OBYX [MaBHbIX onpeaenvTenen o6LEeCTBEHHOrO NOBEAEHUs, UX CXOACTBO M HecoBnageHne. OTrpaHuymMB NpaBo
OT Mopanu, Mbl TEM CaMbiM MOKaXeM OTNu4YMe €ero OT ApYrMX couuarnbHbIX HOPM, MECTO W POflb 3TOro
perynsatopa B obLen cucteme HopMaTMBHOIO PETyNIMPOBaHNS <*>,

<*> Mbl He BAaeMcsl 34eCb B MOMEMMKY, BedyllylCcss B nutepaTtype BOKPYr MOHATUS MpaBa, HO
NPUAEPKUBAEMCS MHEHWs, COrMacHO KOTOPOMY MpPaBO - 3TO UCXoZdAme OT rocygapcTBa HOPMbI, MPU3BAHHbIE
BblpaXaTb Waeun rymaHn3aMa, HpaBCTBEHHOCTM, CMPaBEANTMBOCTU, ECTECTBEHHLIX MPaB YeroBeka, Mepy cBoboabl
NNYHOCTY; BanaHCc MHTEPECOB MEXOY pas3nuyHbIMKU criosiMy obulecTBa. B uenom noHaTve npaea, kak 3ameTusn
ewe W.A. UnbuH, ynupaetcsa B MNOHATME HOPMbl. VIMEHHO MO3TOMYy HW OfHa W3 npegnaralowmxcs HblHe
KOHLeNuMI npaBa He UCKIMYaeT U3 ero CoctTaBa HOpMbI, @ NMLLb AOMOSTHAET UX PSAOM OPYrMX KOMMOHEHTOB.

KOpu1cTbl No poay cBoel AeSATENBHOCTU U3y4YatoT, TOMKYHT, NPUMEHSIIOT Npexae BCEero NpaBoBble HOPMbI -
3TO UX cneumanbHocTb. Ho OHWM ONst oueHKM noBedeHUst CyGBHEKTOB MPaBOBbIX OTHOLLEHWA WM MpaBUITbHOIO
paspelleHNsl BOSHUKAIOLLMUX KOMMU3niA NOCTOSAHHO obpallaoTca U K 3TUYECKUM KpuTepusMm, nbo B ocHOBe npaBa
NeXUT Moparns.

Pycckue npaeoeabl (B.C. Conosbes, V.A. VINbWH 1 Op.) HEM3MEHHO NoaYepKMBaniu, YTo NpaBo eCcTb NiLb
MUHUMYM HPaBCTBEHHOCTW WNW lopuandeckn odopMmieHHas Mopanb. [lpaBo - cpedacTBo peanusaumu
HPABCTBEHHO-TYMaHUCTUYECKMX uaeanoB obuiectBa. Be3 ypokoB HpaBCTBEHHOCTW, Mopanu, 3TUKM MpaBo
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Hembicninmo. B.C. ConoBbeB, Hanpumep, onpegensan npaeo Kak "npuHyguTensHoe TpeboBaHNe OCYLLECTBIEHNS
MUHMMarnbHOro obpa unu nopsgka, He 4OMyCKakoLero M3BeCTHOrO NPOsiBNeHMs 3na'.

Mopanb - BaXHEMWMWN coumanbHbld WHCTUTYT, ogHa M3 dopM 0OLWecTBEHHOro co3HaHus. OHa
npegcraBnseT coboi N3BECTHYIO COBOKYMHOCTb UCTOPUYECKM CKINaAbIBAKOLLUXCA Y Pa3BUBAMOLLMXCS KU3HEHHBIX
MPUHUMUMNOB, B3MMAO0B, OLEHOK, YOEXOEHUA UM OCHOBAHHbIX Ha HWX HOPM MOBEAEHWS, OMNPELENSWMX |
perynupylolmx OTHOLIEHNA nofden Apyr K Apyry, obulectBy, rocygapctsy, Cembe, KOMNMekTuBy, Knaccy,
OKpyXatoLlen 4eNCTBUTENBHOCTMU.

MpuBeneHHoe onpegeneHne oTpaxaeT nuwb Haubonee obwme 4YepTbl Mopanu. PakTudeckn xe
COLEPXKaHMe U CTPYKTypa 3TOro siBneHus rnyoxe, 6oraye u BKoYaloT B cebs Takke NCUXONOrM4eckue MOMEHTbI
- 3MOLMK, UHTEPECHI, MOTMBbI, YCTAaHOBKMN 1 Apyrne criaraemble. Ho rmaBHoe B Mopanu - 3TO NpeacTaBrieHnst o
[obpe v 3ne.

HpaBcTBeHHOCTb Mpegnonaraet He TOMbKO LIEHHOCTHOE OTHOLLEHWE YerioBeka K Apyrum, HO U k cebe,
YyBCTBO COOCTBEHHOrO OOCTOMHCTBA, CaMOyBaXeHWsi, 0Co3HaHue cebsa kak nuyHocTu. U. Kant 3ameTun: "KTo
npeBpallaeT cebs B YepBsi, TOT HE JOJIKEH MOTOM XXanoBaTbCs, YTO ero TonyyT Horamu". YecTb, JOCTOMHCTRBO,
nobpoe nMsi oXpaHsTCA 3aKOHOM - 3TO BaXKHeWLIME coumanbHble LeHHOCTU. YecTb - gopoxe Xum3Hu. Korga-To
M3-3a YEeCTW UMM Ha Ayanb, B TaKMX noeguHkax nornbnu MywkuH, JlepmoHToB. MpeactaBneHns o YeCTHOM Wt
GecyecTHOM - elle OAMH CTEPXXEeHb Mopanu. BbICLIMM 3aKOHOM M BbICLUMM CYAOM OJ1S1 JIMYHOCTU SIBMNSIETCSH
coBGCTBEHHAs COBeCTb, koTopasi MO MpaBy CYMTAETCs CaMbiM MOMHbIM WM caMbiM MyOOKUM BbipaXKeHnem
HPaBCTBEHHOMW CYLLLHOCTW YenoBeka.

Mopanb umeeT BHYTPEHHWUA WM BHELLHUA acnekThbl. [lepBblii BblpakaeT rnyouHy OCO3HaHWS MHOWUBUAOM
cBoero cobctBeHHoro "A", Mepy OTBETCTBEHHOCTW, OyXOBHOCTM, OBLieCTBEHHOro gonra, 06s3aHHOCTW. 34ech
NPOsIBNSIETCA U3BECTHbIN KAHTOBCKUIN "KaTeropmyeckuin numnepaTtme"”, orpaHMunTENb, B COOTBETCTBUN C KOTOPbLIM
B KaKOOW IIMYHOCTU 3aKkNiOYeHO HeKkoe Bbiclee W 6e3ycnoBHOe HpaBCTBEHHOE npaBuno ("BHYTpeHHee
3aKoHOoAaTenbCTBO"), KOEMY OHa 4OMKHA A0OPOBOSIbHO M HEYKOCHUTENbBHO CneaoBath.

CwmbICcn 3TOro MMnepaTuea NpocT: NOCTynan ¢ ApYrMMn Tak, Kak Tbl XoTen Obl, 4TOoBbl NOCTynanu ¢ To60N.
OH cTaBuT rpaHuubl COBCTBEHHOMY MNpPoOU3BONy, cebanodbuio, aromsmy. Tak rmacuT M OgHa U3 XPUCTUAHCKUX
3anoBegen. Mo KaHTy, ABe Belum nopakatoT Halle BooOpakeHue - 3Be3gHoe Hebo Hag HamMu U HPaBCTBEHHbIE
3aKkoHbl BHYTpW Hac. 'nyb6okoe HabnogeHune.

Bce 310 cocTaBnsieT MOHATME COBECTW, T.e. CMOCOOHOCTU YernoBeka K CaMOOLeHKe WU CaMOKOHTPOIto, K
cyay Hag camuMm cobor. IMeHHO noaTomy nepBoe Haka3aHue A7t BUHOBHOMO 3aKMyaeTcsi B TOM, YTO OH He
MOXET ornpaBgaTtbCsa nepen cobCTBEHHbIM CyAoM. "3akoH, XMBYLWMWA B Hac, - nucan KaHT, - HasbiBaeTcs
COBECTbI0; COBECTb €CTb, COOCTBEHHO, COOTHOLUEHME HaLUMX MOCTYMKOB C 3TMM 3akoHoMm". LluuepoH Bugen B
COBECTM IMaBHOE yKpalleHne YernoBeka. dTa MbICIb OTpasuiacb M B HAPOAHOW MygpocTu: "Ecnn xo4ellb Kpemnko
cnaTb, BO3bMU C COOOM B NOCTENb YNCTYHO COBECTL".

BTopon acnekt mopanu - KOHKpPeTHble (POpMbl BHELUHErO MPOSIBNEHUSA YKa3aHHbIX BbilLe KayecTs, MO0
Moparnb He MOXEeT ObiTb CBeAeHa K rofibiM npuHuMnam. 9T OBe ee CTOPOHblI TECHO nepenseTeHbl. "Yenosek
€CTb ps ero nocTynkoB... KakoB 4YenoBek BHELLHE, T.e. B CBOMX OENCTBUSIX, TAKOB OH M BHYTpeHHe" ([erenb).
[MoaTomy Henb3s O YernoBeke CyauTb MO TOMY, YTO OH caM O cebe gymaeT unu geknapupyeT. TOrnbKO NOCTYNKK
MOTYT PackpbiTb €ro 4ENCTBUTENbHYIO CYLLIHOCTb.

CooTHoWweHe Mexay MnpaBoOM W Moparnblo CNOXHOE, OHO BKMYaeT B cebs 4YeTblpe KOMMOHEHTA:
€0MHCTBO, pasnuyve, B3aumodewncTBue M npoTuBopeynsi. BHMaTenbHoe conocTaeneHwe npasa M Mopanu,
BbISICHEHME B3aMMOCBSA3eN Mexay HUMKn no3eonseT 6onee rnyboko no3HaTh 006a 3Tu ABNeHns <*>.

<*> 3pecb 1 ganee nog npaBomM MMEITCH B BUOY MCXOAsALME OT rocygapcTBa topugndeckmne Hopmbl, ecrnm
He OroBOPEHO UHOE.

EaomHCTBO NpaBa 1 Mopanu CoCTOUT B TOM, YTO:

BO-MEPBbIX, OHN NpPeacTaBnsaloT cobor pasHOBMAHOCTU CouMarnbHbIX HOPM, 06pasyroLnX B COBOKYMHOCTU
LeNOCTHYI CUCTEMY HOPMaTUBHOIO PEryNIMPOBaHMS U B CUIy 9TOro 06nagalT HEKOTOPbLIMK OBLUMKN YepTamu, Yy
HUX egMHas HopMaTMBHas OCHOBA;

BO-BTOpbIX, NPABO 1 MoOparib NPecrneayT B KOHEYHOM CUYETE OOHU U Te Xe Lienn 1 3agaydn - ynopsigoyeHme
N COBEPLUEHCTBOBaHME OOLLECTBEHHOM XXN3HWN, BHECEHNE B HEE OPraHM3yloLnX Hayan, pa3sutue n oboralleHue
MINYHOCTU, 3alMTy NpaB YernoBekKa, YyTBEPKOEHNE ngeanoB ryMaHu3ma, cnpaBensimBocTy;

B-TPETbMX, Y MpaBa U MOparnv O4uH 1 TOT XXe OOBbEKT perynmpoBaHus - 00LLECTBEHHbIE OTHOLLEHWS (TONBKO
B pa3HOM OOBEME), OHU afpEeCyOTCs OOHUM M TEM Xe FOAAM, CrosM, rpynnam, KonmnekTnsam; nx tpeboBaHus
BO MHOrOM COBMagatoT;

B-4eTBepTbIX, MPaBO U Moparnb B Ka4eCTBE HOPMAaTUBHLIX SIBMEHWIA OMpenensitoT rpaHuubl OOSMKHbBIX U
BO3MOXHbIX MOCTYMNKOB CYOBHEKTOB, Cry)kaT CpeaCcTBOM BbIPaXXEHMS Y FTapMOHU3ALMUN JIMYHBLIX U 0OLLIECTBEHHbIX
WHTEPECOB,

B-NATbIX, NPaBO M Mopanb B UNocodCkoM MraHe npeacTtaBnsioT coOol HaaCTpPOeYHble KaTeropum,
OOyCnoBreHHbIE Mpexae BCEro 3SKOHOMUYECKUMW, a TakkKe MNONMUTUYECKMMM, KYNbTYPHBIMA U MHBIMM
OeTEPMUHMPYIOLWLMMUN haKToOpaMu, YTO AenaeT MX coumanbHO OQHOTUMHLIMU B JAHHOM OOLLecTBe v B JaHHOW
dopmanmu;

B-LLECTbIX, NPaBO U MoOparb BbICTYNAOT B KadecTBe hyHOAAMEHTANbHbIX OOLLENCTOPUYECKMX LIEHHOCTEWN,
rnokasaTtenen couManbHOro M KyrnbTypHOro nporpecca obLiectsa, ero cos3ugartesibHbiX U OUCLUNITMHUPYIOLLMX
Hayan. Llenb npaea - "yCTaHOBWUTb COBMECTHYIO XM3Hb NOAEN TaK, YTOObI HA CTONKHOBEHWS, B3aMMHYy0 60pb0y,
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OXXECTOYEHHbIE CMOpbl TPATUINOCh Kak MOXHO MeHbLue aylieBHbix cun” (U.A. nbuH). TakoBo e, B CYLLHOCTH, 1
Ha3Ha4eHune mopanu. Begb npaBo - Bo3BeAeHHas B 3aKOH HPAaBCTBEHHOCTb.

OpHako Hapsgy € o6LMMK YepTaMmu NpaBo 1 Mopalb MMEIOT CyLLLeCTBEeHHbIe pasnuuus, obnagatoT cBoew
cneumdukon. YyeT cBoeobpasua 3TMX (EHOMEHOB WMeeT, noxanyln, Oonee BaxHOe 3Ha4yeHUe, 4em
KOHcTaTaums ux obwHocTu. MMeHHO no3TOMy OHTOMOrMYeckMe CcTaTycbl U MNPU3HAKM npaBa M Mopanu
3acny>XuBaroT NMPUCTarnbHOro aHanmsa.

OTnuuutenbHble 0COGEHHOCTM NpaBa 1 MOParnu 3akrno4arTCcs B CriegyoLwem:

1. MNpaBo 1 Moparnb pasnuMyalrTcs npexae Bcero no cnocobam mx yctaHoBneHusi, hopmupoBaHms. Kak
N3BECTHO, NPaBOBbIE HOPMbI CO3[4alTCA MO0 CaHKLMOHWUPYHOTCA rocyAapCTBOM U TOMNbKO rocyAapcTBOM (Unu ¢
€ro cornacusi HeKOTOpbIMU OOLLECTBEHHBIMU OPraHM3aUmMsaMn), UM e OTMEHSIOTCS, JOMOMHAIOTCS, UBMEHSIIOTCS.
B atom cmbicne rocydapcTBo SABMASIETCA MONMUTUYECKMM TBOPLOM MpaBa; MnpaBOTBOPYECTBO - €ro
UckKIouMTenbHasa npeporatvea. ModToMy NpaBo BblpaxaeT He NPOCTO BOMO Hapoda, a ero rocyaapCTBEHHYIO
BOJIO 1 BbICTYNaeT He NPOCTO PErynsaTopoM, a 0CoOObIM, roCyAapCTBEHHbIM PErYNATOPOM.

KoHeuHo, npouecc npaBoobpa3oBaHusa MAET He TONbKO "CBepXY", HO M "CHWU3Y", BblpacTaeT U3 HapOOHbIX
rnyouH, obblyaes, TPaavLUA, OPUANYECKON NPAKTMKW, MpeLefeHTOB, HO B KOHEYHOM cYeTe MpaBOBble HOPMbI
"npenogHocaTca” 06LLECTBY BCe e 3aTeM OT UMEHM rocygapcTBa Kak ero ouvumansHoro npeacTaBuTens.

Mo-apyromy dhopmupyetcss Mopanb. Ee HopMbl co3galoTcs He rocynapCTBOM HEMOCPEACTBEHHO M OHU
BoOOLLE He ABMATCA NPOAYKTOM KaKOW-TO cneuuanbHOW LieneHanpaBneHHON AeATENbHOCTM, a BO3HUKAT U
pa3BMBAlOTCSl CMOHTAHHO B MpOLIECCe MpaKTUYECKOW AeAaTenbHOCTWM noden. OAns Toro 4tobbl HpaBCTBEHHas
HOpMa nony4yuna npaBO Ha CyLLeCTBOBaHWE, HE HYXXHO corfnacve BracTei; OOCTaToO4HO, 4ToObl OHa Obina
npu3HaHa, "CaHKUMOHMpOBaHa" caMMMM Yy4acTHMKaMM couManbHOro o6LeHus - Krnaccamu, rpynnamu,
Konnektueamu, TeMu NOObMW, KTO HaMepeH er pyKoBOACTBOBaTbCHA. B oTnuuve OT npaBa moparnb HOCUT
HeoUUManbHbIN (HEerocyaapCTBEHHbIN) XapakTep.

2. MpaBo 1 Mopanb pasnuyaroTcst No MeTogam ux obecneveHus. Ecnv npaBo cozgaetcs rocyaapcTBOM, TO
OHO UM UK obecnevmBaeTCsi, OXpaHaeTCs, 3awuwaeTcs. 3a NpaBoM CTOUT annapaTt MPUHYXOEHWS, KOTOpPbIN
cneguT 3a cobnogeHnemM NpaBoBbIX HOPM M Haka3bIBaeT TeX, KTO UX HapyLliaeT, nbo Hopma npasa - He npocbba,
He COBET, He MoXenaHve, a BnactHoe TpeboBaHwe, BeneHve, npeanucaHue, obpalleHHOe KO BCEM 4neHam
obLLecTBa 1 NOAKPENNSEMOE B UX XE MHTEpPEeCcax BO3MOXHOCTbIO NPUHYAUTb, 3aCTaBUTb.

VHbIMM crioBamu, OpUaMYECKME HOPMbl HOCAT obOLeobAa3aTenbHbI, Henpepekaembli xapakrep. OTcioga
He crnegyeT, YTO Kaxaas OTAernbHO B3ATas HOpMa OTHOCUTCS KO BCeM. Peyb mgeTt o npuHuumne - 0 TOM, YTO B
npaBe OOBEKTMBHO 3aroXeH MPUHYAUTENbHbLIN MOMEHT, 6e3 KOTOpOro OHO He Obino Obl 3PPEKTUBHLIM
perynsatopom XusHegesaTenbHOCTU fNoden, aTpubyTom BnacTu.

Mo-nHomy obecnevmBaeTca Moparb, KOTOpasi ONUPaeTCcs He Ha Cuny rocydapCTBEHHOro annapara, a Ha
cuny oOLWEeCTBEHHOrO MHEHudA. HapylleHnme HpaBCTBEHHbIX HOPM He BnedeT 3a cobon BmellaTernbCTBa
rocyaapCTBEHHbIX OpraHoB. B MopanbHOM OTHOLWIEHMM 4YeroBeK MOXET ObiTb KpariHe OoTpuuaTenbHon
FNINYHOCTBIO, HO IOPUANYECKON OTBETCTBEHHOCTU OH HE MOAMEXMUT, ECNN He COBepLUAEeT HUKaKMX MPOTUBOMPAaBHbIX
noctynkoB. Camo 0OLWECTBO, €ro KOMJeKTMBbl pelalT BOMpoc O dopMax pearMpoBaHuMsi Ha nvud, He
cobnogaroLLmx MopasnbHble 3anpeTbl.

3. MNpaBo M Mopanb pasnuyaTcd No ¢GopMe WX BblpaXeHusi, dukcaumn. Ecnn npaBoBble HOPMbI
3aKpennsAwTCcs B cneumanbHbIX OPUONMYECKNX akTax rocygapctBa (3akoHax, ykasax, MNOCTaHOBMEHMSIX),
rpynnupyloTcs No oTpacnaMm M MHCTUTYTaM, CUCTEMaTM3UpyloTCa (CBOAATCA) Ans ygobcTBa Nonb3oBaHWs B
COOTBETCTBYIOLLME KOAEKChbl, COOPHUKM, YCTaBbl, COCTaBRsOWME B UeNoMm obWupHOe W pasBeTBNEHHOE
3aKoHO4ATENbCTBO, TO HPABCTBEHHbIE HOPMbl HE MMEIOT NOAOBHbBIX YETKMX (POPM BbIPAXXEHUS, HE YYUTLIBAKOTCS
1 He obpabaTbiBalOTCS, a BO3HUKAIOT U CYLLECTBYIOT B CO3HAHWU JTIOAEN - YHACTHMKOB OBLLIECTBEHHOW XN3HU. VX
NosiBNEeHME He CBSA3aHO C BOMEN 3akoHogaTenemn unm gpyrmx npaBoTBOPALLMX Niny,

Ho mMopanbHble HOPMbI - 3TO HE TONbKO HemucaHble 3anoBegu n TpeboBaHMsA (XOTA Takux abconTHoe
f6onbWKnHCTBO). MHOMME M3 HUX codepaTcs, HanpuMep, B NPOrPaMMHbIX M YCTaBHbIX JOKYMEHTaxX PasrfiMyHbIX
OOLECTBEHHbIX OObEAVMHEHWI, NUTEPATYPHbIX W PEMNUIMO3HbLIX MNAaMSATHUKAX, WCTOPUYECKMX FETOMMUCSX,
XPOHMKaX, MaHyCKpunTax, 3anevyaTneBLunx npaBmra YeroBeyeckoro bbitusl.

HekoTopble HpPaBCTBEHHbIE MpaBuIia OpPraHMYeckU BMMETalTCA B CTaTbM M naparpadbl 3aKOHOB, MHbIX
MpaBoOBbIX aKTOB, O 4YeM nodpobHO OyaeT ckaszaHO HMke. Tem He MeHee, B OTnvyMe OT Mnpasa, KoTopoe
npeacTaBnseT cobow NOrMyeckn CTPONHYIO U CTPYKTYPUPOBaHHYIO CUCTEMY, MOParib - OTHOCUTENbHO CBOBOAHOE,
BHYTPEHHE HE CUCTEMaTU3MPOBaAHHOE 0bpasoBaHue.

4. MpaBo 1 Mopanb pasnuyalTCcs Mo XapakTepy un cnocobam Mx BO3LENCTBMSA Ha CO3HaHUE M NOBeAEeHME
nogen. Ecnun npaeo perynupyeT B3aMOOTHOLLEHNS MeXOy CyObekTaMmm C TOYKU 3PEHUS X HOPUONYECKNX NpaB
1 00s13aHHOCTEN, NMPABOMEPHOIO - HEMPaBOMEPHOTO, 3aKOHHOIO - HE3aKOHHOr0, HaKa3yemoro - HeHakasyemoro,
TO Moparb NOAXOAUT K YENOBEYECKUM MOCTYNKaMm ¢ no3numn fobpa u 3na, NnoxeBanbHOro U NOCTbIAHOIO, YECTHOIO
n 6ecyecTHoro, 6naropogHoro n Hebnaropo4HOro, COBECTU, YeCTU, Aorra U T.4. VIHbIMK crioBamu, y HUX pasHble
OLEHOYHbIE KpUTEPUU, COoLManbHbIE MEPKM.

B cBsi3n ¢ 3TMM HOpMbI MpaBa codepxaT B cebe donee unu meHee nogpobHoOe onucaHune 3anpeLLaemoro
UNn paspeliaeMoro OEenCcTBUSA, TOYHO YKa3blBAlOT HYXKHbIA BapuaHT MOBEAEHWS, OTIIMYaKTCA YETKOCTbIO,
hopmarnbHOM ONpeaeneHHOCTbI0, BMAaCTHOCTBIO, Kak MPaBuiio, 3apaHee YCTaHaBIMBAOT CaHKUMIO 3a HapyLleHne
OaHHOrO MpegnucaHvsl, Torda Kak HPaBCTBEHHbleE HOPMbl HE WMMEKT TakoW CTeneHu Aetanusaumm u He
npegycmaTpuyBaloT 3abnaroBpeMeHHO 00bsBNSIEMbIN BU OTBETCTBEHHOCTH.

5. lMpaBo M Mopanb pa3nuualTcd MO XapakTepy M MNopsiaKy OTBETCTBEHHOCTM 3a WX HapylueHue.
MpoTuBonpaBHble OENCTBMA BrekyT 3a cobOW peakuuilo rocynapcTBa, T.e. He NPOCTO OTBETCTBEHHOCTb, a
ocobyto, PUANYECKYI0 OTBETCTBEHHOCTD, NPUYEeM NOPSAAOK ee BO3MNOXEHWS CTPOro perfiaMeHTMpoBaH 3aKOHOM -
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OH HOCMUT npoLeccyanbHbii xapaktep. Ero cobniogeHne crtonb ke obsA3aTenbHo, Kak M cobniogeHve
MaTepuanbHbIX MPaBOBbIX HOPM. YenoBek HakasbiBaeTCsi OT MMEHW roCcy4apCTBa, MO3TOMY K HOpUOMYecKon
OTBETCTBEHHOCTM HENb3S NPUBIEYb B MPON3BOSIbHON hopMme.

VHom xapaktep HocuT "BO3gasiHMe" 3a HapylleHMe HpPaBCTBEHHOCTW. 34ecb 4YeTKOW Mnpoueaypbl HeT.
HakasaHue BbipakaeTcsi B TOM, YTO HapYyLUUTENb MOABEPraeTcs MOparibHOMY OCYXOEHWIO, NOPULAHNIO, K HEMY
NPUMEHSIIOTCS Mepbl 0BLLECTBEHHOrO BO3AENCTBUS (BLIFOBOP, 3aMeyaHue, UCKITYEHEe N3 OpraHmn3auum u T.m.).
OTO - OTBETCTBEHHOCTb HE Mepen rocygapcTBOM, a neper oOLecTBOM, KONMEKTUBOM, CEMbEN, OKPY>KatoLLUMM
noabmu.

6. MpaBo 1 Moparb pasnuyatTcs No YPOBHIO TpeboBaHMIA, NPeabABSAEMbIX K NOBEAEHMIO YenoBeka. ATOT
YPOBEHb 3HAYMTENBHO BbIlLEe Y MOparnn, KoTopasi BO MHOTMX criydasix TpebyeT OT NMMYHOCTM ropasgo OornbLuero,
YeM OpPUAMYECKUIA 3aKOH, XOTS OH M MpefycMaTpyMBaeT 3a HEKOoTOpble NPOTMBOMpPaBHble OENCTBMS BecbMa
CypoBble caHkuun. Hanpumep, Mmopanb 6e30roBopoqHO ocyxpaeT nobble hopMbl HEYECTHOCTU, KM, KINEBETHI,
obmaHa u T.4., Torga Kak npaBo MpecekaeT NUWb Hanbonee KpalHue M onacHble ux nposienexHusi. Mopanb He
TEPMNUT HMKAKOro aHTMOOLLECTBEHHOrO MOBeAEHMs, B YeM Obl OHO HUK Bblpa)kanocb, B TO BPEMSI Kak NpaBo
Haka3blBaeT Hanbonee 3MOCTHbIE Cllyvaun Takmx 3KCLLECCOB.

HpaBCcTBEHHOCTb BLIBEPSIET MOCTYNKM NOOEN KaTeropmen CoBeCTH, NoBerieBaeT B6I0CTU He TOMbKO 3aKOH,
HO W [JOnr, BHYTPEHHME noOyXAeHus, cunTaTbCsl C MHEHMEM OKpyXawwwux corpaxgaH. OHa OGonee
TpeboBaTenbHa Kk noBeAeHuo nHameuaa. NpaBo He B COCTOSIHUM 3acTaBUTL YenoBeka ObiTb Bcerga n BO BCEM
NpenenbHO YecTHbIM, MOPSAOYHbIM, MpaBAMBLIM, CrpaBeafiMBbIM, OT3bIBYUMBbLIM, OraropogHbIM, WMATM Ha
CaMOnoXepTBOBaHMe, COBepLUaTb repoMYeckne MocTynku U T.4. ATOro 3aKkOHOM He npegnuwellb. Mopanb xe
npusbiBaeT U k 3Tomy. OHa OpPWEHTUPYEeT 4YerioBeka He Ha CpefHuA ypoBeHb, a Ha ugean. "ABTopuTeT
HPaBCTBEHHbIX 3aKOHOB 6eckoHeYHo Boiwwe" (lFerenb).

7. MNpaBo n mMopanb pasnuyatoTca no cdepam genctems. MopanbHOe NPOCTPaAHCTBO ropasgo Livpe
NpaBoOBOro, rpaHuLbl X He coBnagatoT. [1paBo, kak M3BECTHO, perynupyeT Aaneko He Bce, a NULb Hanbornee
BaXkHble 06racTn o0bLLeCTBEHHOM XN3HM (COBCTBEHHOCTb, BNACTb, TPYA, yNpaBneHue, npaBocyaune), OcTaBnsas 3a
pamkamu CBOEN pernameHTauun Takme CTOPOHbl YENOBEYECKUX OTHOLLUEHMM, Kak, Hanpumep, nobosb, gpyxba,
TOBapULLLECTBO, B3aMMOMOMOLLIb, BKYCbl, MOAA, NYHbIe NpucTpacTust 1 T.4. MNMpaBo He [OoMKHO NepexoanTb CBOM
rpaHuLbl U BTOpraTbCs B cpepy "cBoOOAHBLIX U A4OOPOBOMbHbLIX AyLleBHbIX ABmkeHun" (U.A. UnbuH).

BTopxeHne ero B 3TU 30Hbl Obifo Obl: BO-NEpBbIX, HEBO3MOXHbIM B CWUMY HENOABEPXKEHHOCTU MX
BHELLUHEMY KOHTPOIIO; BO-BTOPbIX, HEHY>KHbIM Y BECCMBICNIEHHBIM C TOYKU 3PEHUSI TOCY4AaPCTBEHHbIX MHTEPECOB;
B-TPETbMX, MPOCTO AEMOKPaTUYHbIM, aHTUIyMaHHbIM, "ToTanuTapHbiM". 34ecb AEWCTBYIOT MoparbHble,
aTMYecKMe N apyrve coumnanbHble HOPMbl, TPaguLMn, NPUBLIYKK, OOLIKHOBEHNS. HpaBCTBEHHOCTL B OTNNYMe OT
npaBa MpoHMKaEeT BO BCE MOPbI U S4ElkM OBLLecTBa, ee OueHKkam NoagalTcs B NpuHUMne BCe BUAbl U (POpMbI
B3aMMOOTHOLLEHMI Mexay nogbMn. OHa "yHuBepcanbHa v Besgecywa” (E.A. Jlykawesa).

9. HakoHeu, y npaBa u mopanu pasnuuHble uctopuyeckme cyabbbl. Mopanb "cTapwe no Bospacty",
ApeBHee, OHa Bcerga cyuwectBoBana u byger cywectsoBaTb B 00LeCTBe, TOrga Kak npaBo BO3HUKIO NULb Ha
onpeneneHHon CTyneHn coumanbHOM 3BOSOLNN.

TakoBbl o0LWMEe M OTNUYMTENbHBIE YepThl NpaBa U Mopanu. [pu 3ToM camo cobon pasymeeTcs, 4TO
rpaHuLbl, COEAMHSIOWME U pasbeduHslomMe 3T ABa SBMEHMs, He OCTalTCs CTaTMYHbIMKW, pa3 Hascerga
AaHHbIMU. OHW NOABWXKHbI, U3MEHYMBBI, CMELLAITCA B TY UIM MHYIO CTOPOHY B XoA4e OBLLEeCTBEHHOIO pasBUTUS
noa BAWSHUEM MPOUCXOAALLNX NepemMeH. To, YTO B OAHO BpeMsi perynnpyeTcs npaBoM, B OpYroe - MOXeT CTaTb
00BEKTOM NnuLb MOparnbHOro BO3AEWCTBMS, U HaobopoT. [axe B npegenax ogHoro Tuna obuiectsa, HO Ha
pasHbIX 3Tanax ero pa3BMTUs COOTHOLLEHME MeXy NpaBOM U MOpPanblo MEHSIETCS.

Bsaumopencteue npaea n mopanu. N3 TeCHOM B3aUMOCBA3M YKa3aHHbIX PerynsTopoB BbITEKAET Takoe Xe
TEeCHOe ux coumanbHoe 1 PyHKUMoHanbHoe B3ammogencTaue. OHM nogaepXkmearoT Apyr Apyra B ynopsgoveHmm
OOLLECTBEHHbIX OTHOLUIEHWUA, MO3UTMBHOM BMAWSHUM HA JIMYHOCTb, (QOPMMPOBaHUM Y Tpadk4aH [dOMKHON
IOPUANYECKON M HPABCTBEHHOM KyrbTypbl, NpaBoco3HaHus. Nx TpeboBaHMS BO MHOroM coBnafatoT: OeNCTBus
cybbekToB, nooLpsemMble MPpaBoOM, NMOOLLPATCA 1 MOpasbHo.

Mopanb ocyxgaeT coBepLleHMe NpaBoHapyLUeHMn U 0COBEHHO NpecTynneHun. B oueHke Takux gesHun
npaBo 1 moparnb egunHel. "Mopanb TpebyeT, 4ToObl Npexae Bcero 6bino cobnogeHo npaeo, 1, N1LWb Nocrne Toro
KaK OHO uc4epnaHo, BCTynalT B JENCTBME HPABCTBEHHbIe onpeaeneHus” (Merenb).

KOHeYHO, CTUHA KOHKPETHA, MO3TOMY MOTYT ObITb TakMe AesHUS, MO OTHOLUEHMWIO K KOTOPbIM Mopanb Nnbo
nHandgepeHTHa, NMbo Aaxe He MOpULAeT UX, HanpuMep HeOOHOCUMTENbCTBO, OTKa3 [aBaTb CBMAETENbCKME
nokasaHus NMpoOTMB POACTBEHHWKOB M T.A4. HO B npuHUMne npaBo M moparnb no abconoTHOMy 6GOMbLIMHCTBY
NpaBOHAPYLLUEHUA 3aHNMAIOT €4MHYI0 MO3NLNIO.

Bcsakoe npoTvBonpaBHOE MOBEAEHUE, KaK MPaBWMO, SABISIETCS TakkKe MNPOTMBOHPABCTBEHHbIM. [1paBo
npeanucbiBaeT cobnofaTh 3aKOHbl, TOTO Xe fobuBaetcs u Mopanb. Bo MHorux ctatesax KoHctutyummn Poccun,
Heknapaumm npaB n cBobOA YenoBeka, OpYrMx BaXKHEMLLMX aKTax OLIEHKM npaBa M Mopanu CrvBarTcs. OTO U
HeyaOuBMTENBHO - BEeAb NPaBO, KaK YXe TrOBOPUITOCb, OCHOBbIBAeTCs Ha Mopanu. OHO He MoXeT ObiTb
6e3HpaBCTBEHHbIM. Llenn y aTux AByX perynatopoB B KOHEYHOM CYETE - OOHMW.

He cny4aiiHO nNpaBO Hepedko NpeAcTaBnsAlT B BuAe opyuandecku opOpMITEHHOM HPABCTBEHHOCTW, ee
HOPM U NPUHLMMNOB. B 3TOM CMbICNe NpaBo MOXHO OXapakTepu3oBaTb M Kak siBNeHve mMopanu. Takue 3anoseau
XPUCTUAHCKOM Mopanu, Kak "He youmn", "He ykpaan", "He mxecBugeTenbcTByn", 6epyTcs nog 3awuTy npasom,
KOTOpoe KapaeT 3a ux HapyweHue. Kak Buaum, B3aMmogencTBue npaBa M Mopanv Hepedko BbipaxaeTcs B
NpsiMOM TOXOECTBE MX TpeboBaHWIA, OOpalleHHbIX K YerOBEKY, B BOCMMTAHWMU Y HEr0 BLICOKUX MPaXKO4aHCKMX
kadecTB. Ewwe LinuepoH ykasbiBan, YTO 3aKOHbI MPU3BaHbl UICKOPEHSTb MOPOKU N HacaxaaTe AobpoageTtenu.
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B npouecce ocyuiecTBneHns cBonx YHKLUA NPaBo U Moparb NOMOraroT Apyr ApYyry B AOCTMXKEHUN 0BLLMX
uenen, Ucnonb3ys AN 9TOro CBOMCTBEHHble UM MeToabl. "Tam, rge npaBo OTKa3blBaeTCA AaBaTb Kakue-nnbo
npegnucanns, - nucan .. HoBropogues, - BbiICTynaeT CO CBOMMW BENEHMSIMW HPABCTBEHHOCTb; TaM, rae
HPaBCTBEHHOCTb OblBaeT He crnocobHa O4HMM CBOMM BHYTPEHHMM aBTOPUTETOM CAEPXKMBATb MNPOSIBIEHUS
3romama, Ha NoMoLLb eV NPUXOAUT NPaBO CO CBOMM BHELLUHUM MPUHY>XOEHUEM".

CerogHsi mMoparbHble OCHOBbI Hallero OblITWsi NMOJOPBaHbl, MPOLBETAET HE TONbKO MPaBOBOW, HO U
HPaBCTBEHHbLIN HUrMNKU3M. NpeogoneHne 3TUX SABMEHUN - BaXKHeNLas Npeanocbifika CoLnanbHOro U AyXOBHOMO
BO3poxaeHus Poccun. C HapacTaHWeM HeraTMBHbIX NPOLLECCOB YCUITMBAETCS U CTENEHb HEMPUMUPUMOCTU K HAM
nogen, KoTtopble XoTenu Obl BMAETb HOpPUAMYECKME W MoparnbHble pblbarn 0Gonee OENCTBEHHLIMU U
pe3ynbTaTMBHLIMU B 60pb0e 3a 0300poBNeHNe obLLecTBa.

MpaBo M Mopanb MNOAOTBOPHO "cOTpyAHu4YalT' B cdepe OTNpaBrieHus npaBoCyausi, AesTeNbHOCTU
OopraHoB npaeonopsigka, CTUUMK. BoipaxkaeTcst 3To B pa3nuyHbix hopmax: Npu paspeLleHnn KOHKPETHLIX Aerl,
aHanmM3e BCEBO3MOXHbIX JKM3HEHHbIX CUTyauui, MPOTUBOMPAaBHLIX AEWCTBUA, a Takke JIMYHOCTU
npaBoHapywutens. ®akTnyeckne o6CTOATENLCTBA MHOMMX Aern  OUEHMBAKTCS C  NPUBIIEYEHMEM  Kak
IOPUANYECKMX, TaK U HPABCTBEHHbIX KPUTEPMEB, 03 KOTOPbIX HEBO3MOXHO MPaBUITbHO OMpesenuTb Mpu3Haku
Takux, Hanpumep, AesHUA, KaK XyrUraHCTBO, kneBeTa, OCKOpOreHne, yHWKeHe YecTn U AOCTOMHCTBA; NOHSATUN
UMHM3MA, KOPbICTW, CTSKaTenbCTBa, "HMU3MEHHbIX MOoOYXAEHMR", BbICTYyMawWMX MOTMBaAMM  MHOIMMX
npaBoHapyLLEHWUIA.

To e camoe OTHOCUTCS K AenaM O BbICENEHUN 33 HEBO3MOXHOCTbH) COBMECTHOIO MPOXMBAHMWSA, O
pacTopxxeHun Bpaka M pelleHun Borpoca O AeTsAX, TPyaoBbix cropax. Bo Bcex atux cnydasx tpebyetcsa He
TONbKO NpaBoOBasi, HO N MoparbHas XxapakTepucTnka CyObeKTOB U CaMUX 3TUX KOHGITUKTOB.

"MpaBocyane, - nucan Bblgawowmica pycckuin topuct A.®. KoHu, - He MOxXeT ObiTb OTpelleHOo OT
CnpaBeAMBOCTU, @ NOCMEQHAst COCTOUT BOBCE HE B OAHOM MPaBOMEPHOM MPUMEHEHUN KapaTenbHbIX CaHKLUIA.
CynebHbin geatens BceM CBOUM oBpa3oMm AENCTBUA OTHOCUTENBLHO NOAEN, K AesHUAM KOTOPbIX OH Mpu3BaH
NPUNOXNTb CBOW YM, TPYA M BRacTb, OOMMKEH CTPEMUTLCS K OCYLLLECTBIEHMIO HPABCTBEHHOMO 3akoHa". Pumckue
IOPUCTbI Ha3bIiBanM NpaBo UCKYCCTBOM Aobpa v cnpaBenimBoCcTy, a cebs xpeuamu.

MpaBoBble HOPMbI CNyXaT M [OOIMPKHbI CINYXWTb NPOBOAHMKAMW MoOpanu, 3akpennsaTb WM 3awuliatb
HpaBCTBEHHble ycTom obuwecTtBa. N apdheKkTMBHOCTL NMpaBa BO MHOMOM 3aBUCUT OT TOrO, HACKOMbKO MOJHO,
ajekBaTHO OHO BblpaxkaeT aTu TpeboBaHus. Cuna 3aKoHOB BO CTO KpaT yBENMYMBAETCS, ECMW OHW ONUPAKTCS He
TONbKO Ha BnacTb (0coObIM annmapaT), HO M Ha Mopanb. B cBOK oyepenb, AeNCTBME MOpann, Kak U Opyrnx
coumarnbHbIX HOPM, B HEMAron CTEMEHN 3aBUCUT OT YETKO (DYHKLMOHMPYIOLLIEN HOPUONYECKON CUCTEMDI.

MpoTmBOpeUnsa mexay npaBsoM 1 Mopanbto. TeCHOoe B3anMoLeNCcTBME HOPM MNpaBa U Mopasnu He O3HavaerT,
YTO MPOLIECC ITOT POBHbIW, rMagkuin, 6eCKOHMNNKTHBIN. Mexay HUMKM MOryT BO3HWMKATb M AOBOSIbHO 4acTo
BO3HMKAIOT OCTPble MPOTUBOPEYNS, KOMMU3MKU, pacxoxaeHws. HpaBCcTBeHHble M npaBoBble TpeboBaHuA He
BCerga M He BO BCEM COIMMacylTCcsd, a Hepegko MpsAMO MNPOTUBOCTOAT Apyr Apyry. OTWU  HECTbIKOBKM,
NPOTUBOPEYNS UMEIOT Kak coumanbHoe, Tak U AnanekTM4eckoe NponcxoXxaeHve.

CnegyeT ckasaTb, 4YTO ONTUMarbHOE COBMELLEHME 3TMYECKOrOo MW lopuanyeckoro Bcerga  Obino
TpyAHopaspewmnmon npobnemon Bo BCEX MPaBOBbIX cucTemax. M, kak nokasbiBaeT ONbIT, MAearbHOW rapMOHMK
34ecb 06bIYHO AOCTUYb HE yOAeTCs - MPOTUBOPEYMS HEU3BEXKHO COXPaHATCS, BO3HMKAIOT HOBbIE, YCYyrybnsaTes
cTapble. VX MOXHO B KaKOW-TO Mepe CrnaguTb, 0Crnabutb, yMEHbLUWUTb, HO HE CHATb MOSTHOCTHIO.

PasymeeTcs, oTAenbHble M3 HUX MOXHO BOSEBbIM MOPSAKOM YCTpPaHWTb, ApYyrMe - He OONyCTUTb, HO B
LeyIoOM Kak OOBEKTMBHOE SAABMEHME OHM ocTatoTcs. Booblue, BEpLUINMH HPABCTBEHHOCTH €LLe HXM OOHOMY OOLLLECTBY
OOCTWYb He yOaBarocb, PaBHO Kak M MPaBO HWMKOrAa He Bblpaxario BCEW MOSMHOTbI MOparbHbIX MMNEpPaTUBOB.
Otcioga - "HegopasymeHns" mexay AaHHbIMU dheHomMeHamu. [py aTom ObiBalOT KOMMAM3UM NOBEPXHOCTHbIE U
rnmyOuHHbIE, ycTOMYMBbIE. He criegyeT CMOTpeTb Ha HUX BO BCEX CMy4vasX Kak Ha kakoe-To "3ro", ¢ KOTOpbIM
HeobxoamMMo HenpeMeHHo "6opoTbes”.

MprYMHBI NPOTUBOPEYNIA MEXAY NPABOM M MOpPAnblO 3aKMYalTCs YXXe B UX crneuunduke, B TOM, YTO Y HUX
pasHble MeToAdbl Perynsauun, pasnuyHble MNOOXOAbl, KPUTEPUWM MpU OLEHKe noBedeHus cyobekToB. Vmeet
3HaYeHNe HeafdeKBaTHOCTb OTPaXEHUS UMW pearnbHbiX OBOLECTBEHHbIX MPOLECCOB, WHTEPECOB PasfiMyHbIX
coumanbHbIX CrOEB, rpynmn, KnaccoB. PacxoxageHus mexay npaBoM M MOpanbl0 Bbi3bIBAOTCS CIOXHOCTBIO U
NPOTUBOPEYNBOCTBIO CaMOW XN3HU, BECKOHEYHBIM pa3HOObpasMem BO3HUKAIOLLUX B HEW CUTYaLMI, NOSIBIIEHNEM
HOBbIX TEHAEHLMIN B OOLLECTBEHHOM Pa3BUTUM, HEOANHAKOBBLIM YPOBHEM HPABCTBEHHOMO M NMPaBOBOrO CO3HAHUS
nogen, N3MeHYMBOCTbIO CoLManbHbIX YCNOBUA U T.4.

MpaBo no ceoen npupoge 6onee KOHCEPBATUBHO, OHO HEN3DEXKHO OTCTAET OT TEYEHWUS XKU3HU, K TOMY Xe B
HEM CaMOM Hemarso Konnmani. [laxxe camoe COBEPLUEHHOE 3aKOHOA4ATENbCTBO COAEPKMT Npobenbl, HeJOCTaTKN.
Mopanb xe 6onee nogBwkHa, AMHAMWYHA, aKTVBHEE U 3racTUYHEe pearvpyeT Ha MPOMCXOOALLME U3MEHEHNS.
OTu OBa sAIBMEHUs pasBMBAOTCA HEPABHOMEPHO, Y MOpany npeobrnafatoT 3nemMeHTbl TMOKOCTU, CTUXUAHOCTW.
Otciopga B nobom obLecTBe Bcerga pasHoe NpaBoBOE M MOpanbHOE COCTOSIHUE.

MpaBo n Moparnb - He aHTUNoAbI, a "COMepPHUKA", OHU NO-Pa3HOMY OLIEHMBAIOT OAHW U Te Xe dpakTbl, Mexay
HUMW TOHKME rPpaHKn 1 B3anmorepexoabl. Ha aTo nouBe Hepeako npomcxoadaT "noboBble CTONKHOBEHMSA", Tak Kak
Moparnb TpebyeT oT yenoBeka ropa3go 6onbLuero, Yem npaeo, cyaut cTpoxe. "HeuTo no3BonUTENBHOE C TOYKM
3peHus NpaBa MOXET ObITb YEM-TO TaKMM, YTO Moparbio ocyxgaetca”, - nucan erens. B atom nerko y6egutecs
Ha MPOCTbLIX XUTENCKMX NpUMepax.

M3BecTHO, 4TO pakTnyecknin (He3aperucTpupoBaHHbLIN) Opak He BreYeT HUKaKNX HpUANYECKMX
nocneacTeui, U otel pebeHka, poauBluerocss B Takom Opake, He 00s3aH MO 3aKOHy MMaTUTb anuMeEHThI,
OKa3blBaTb MaTepuanbHyto nomMoLb. 1o 3akoHy - Aa, a No coBecTu, No Mopanu?
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Hanpumep, BoceMHagLaTUNETHAS OeBYLUKa, BbIOA 3amyx, notpeboBana BblAeNeHMs CBOEW [Onuv u3
obuwen >kunnnowagn, Ha KOTOpOM MpoXuBanu oTeu, MaTb M cTapwwui 6paT. HecmoTpsi Ha yroBopbl U
KaTeropuyeckmne BO3paXkeHUs1 poguTenen NpoTUB Aenexa (pa3MeHa) KBapTMpbl, OHa TBepauna Of4HO: S UMEK
npaBo. Hukakne MoparnbHble COObpaXeHUsl, BO3MYLLIEHNE COCEAEN, 3HAKOMbIX €€ He CMyLLarnMu.

Cratbsa 229 TK PO (4. 2) rmacuT: "Haweawuin Belb BnpaBe noTpeboBaTb OT nvua, yNpaBOMOYEHHOIO Ha
nony4yeHne BeLLW, BO3HArpaxaeHve 3a Haxogky B pa3aMmepe 40 ABaguaT NPoLEeHTOB cToMmocTy Bewn”. OgHako
abcontoTHOoe OGONBLLUMHCTBO TpaXKgaH He MpeTeHAYT Ha 3TU 3aKoHHble MNpPOouUeHTbl. VHTepecHo, nodyemy?
OuyeBMOHO, OCTAHABNMBAKOT YUCTO YENoBEYECKNe, MoparbHble HOPMbI. M 3TO Takke NpoTUBOpPEYNE.

Kpome TOro, OblBalOT NMPOCTO HeAEMOKpaTU4eckue, aHTUrymMaHHble 3akoHbl. Hanpumep, B coBETCKOM
YronoBHOM kogekce Obinn ctaTbu, hakTUdeckn NooLpsiBLUME SOHOCUTENLCTBO U TpeboBaBLUMe OT cBUAETENEN
AaBaTb M300nuyarowme nokasaHus NpPOTUB poauTenen n Onm3kMx pPoACTBEHHUKOB. B nepuop CTanuHLLMHGI
BOOOLLE [LENCTBOBario PENPEecCMBHOE 3aKOHOL4ATENbCTBO, HapylUaBlUee 3fleMeHTapHble MpaBa YerioBeka.
Vctopuss 3HaeT KecTokme, OecyenoBeyHble, alUUCTCKME 3aKOHbl, HE YKnagblBalowmecs B paMKu
HPaBCTBEHHOCTMU.

XOTa B OCHOBe MpaBa NexXxuT Moparb, 3TO BOBCE HE 3HAYUT, YTO MPaBO MEXaHU4YECKM 3akpennsier Bce
BENEHUS MOpanu, He3aBUCUMO OT MX CYTM U NpuHagnexHocTu. Mopanb HEO4HOPOAHA, OTpaXaeT yCTPeEMIIeHUs!
pasnuYHbIX couManbHbIX FPyMM, CroeB, KnaccoB, B HeW MOryT NpoTMBOOOPCTBOBAaTbL B3auMMOWCKMOYatoLme
B3rnagbl. ®. 3Hrenbc nucan: "MNpeactaenexHys nogen o godpe M 3ne Tak MeHsiNMCb OT Hapoda K Hapody, OT
BeKa K BEKY, YTO 4acTo NpsiMO NpoTMBOpeYnnv Apyr Apyry". B ngeane Bce Hopmbl NpaBa 4OSKHBI OCHOBbLIBATbCS
Ha Hopmax Moparnu, kak Obl BOCMPON3BOAUTL UX Ha S3blKe 3aKOHOB, HO Tak ObiBaeT Aaneko He Bceraa.

Mopanb, kak npaBuno, "waraeT Bnepegun”, HO UHOT4A U LOPUAMYECKUE YCTAHOBIEHUS CNy»KaT A4S Mopanu
OPVEHTUPOM N MOTYT OKa3blBaTb Ha HEE OnepexaloLlee BO3OENCTBUE.

CospgatoTca cuTyaumm, KOrga 3akoH HedTO paspellaet, a Mopanb 3anpewiaet, U HaobopoT, 3akoH
3anpeLuaet, a Moparb paspelwaeT. OTCYTCTBME Xe cornacusi 1 "B3aMMOnOHMMaHns" Mexay HUMKU CcKasbiBaeTCsl B
KOHEYHOM c4eTe Ha perynatMBHbIX W BOCMUTATENIbHbIX BO3MOXHOCTAX obounx aTux cpencrs. Tpe6yeTc;|
KOPPEKTUPOBKA COOTBETCTBYHOLMX HOPM, FapMOHM3auus HPaBCTBEHHOrO W MpPaBOBOro CO3HaHusA. MVHoraa
XXNU3HEHHbIE KONNMN3Nn CTaBAT Cyabl B 3aTpyAHUTENbHOE MOJ10XKEeHNe.

B poccuinckon nedatn npuBogunca akT, Korda MOnodov 4Yenosek, WHXeHep no obpasoBaHuio,
NpeabsiBUIT UCK O BO3MELLEHUN MaTepuanbHOro yuepba, NpUYMHEHHOrO eMy B pesynbTaTe noxapa, BO3HUKLIErO
no BMHEe manonetHero pebeHka B gome, rae OH CHuMan komHaTy. PebeHok n Bce MMyLLEeCTBO Mpu noxape
nornénun. Ho HecyacTbe 1 GonbLUOe rope BrnagenbLa AoMa HUCKOMbKO ero He cMyTuno. B nckosom 3asBneHumn
OH CKPYNyre3Ho nepeyvncnsn Bce CBOU BeLLM, BNMOTb 4O rancTykoB 1 HOCKOB. [Mpn atom obLias cymma mcka no
Tem BpemeHaMm (70-e r.) Obina He3HAUUTENBHOW. FCHO, YTO Takoe NOBEAEHME 3TOr0 rpaxgaHvHa B AaHHOW
KOHKPETHOMN CUTyauMn He MOrfo NoMy4YnTb 04obpeHns Co CTOPOHbI OBLLECTBEHHOIO MHEHMS U MOpanu, XOTsi OHO
N ABMSETCA C TOYKM 3PEHUst 3akoHa NpaBoOMeEpHbIM. [1o3muumn nNpaBa M HPaBCTBEHHOCTM B OLIEHKE BO3HMKLLErO
KOHGNMKTa pasoLUIImCh.

dopmarnbHO cyn MOXET yAOBNEeTBOPUTb UCK, HO Moparnb ByaeT He Ha ero cTtopoHe. Bnpouem, HangyTes u
TakMe, KTO BMOMHE cornacutcs C nogobHbIM pelleHneMm. B aTom um 3akniodaeTcs npoTuBopeyne mexay
HPaBCTBEHHbIM W MPaBOBbIM CO3HaHMEM. [103TOMy He Bcerga BepHO yTBepXAeHue, YTO, pa3 Mo 3akoHy, Mo
npasy, TO, 3Ha4uUT, M "MO coBecTn", N0 Mopanu, kak u HaobopoT. B Xun3HM Bce ropasno cnoxHee. Hepeako
Yyenosek cyauTt cebsi cam, B3BeLLMBAET Ha Becax CripaBeaiMBOCTM CBOW MOCTYMKK.

MpuBeoem euwle oouH xapakTepHbii criiydan. OH n OHa, He 3apermctpupoBaB Opak, NPOXWUN BMECTE,
OAHOM ceMben, NsaTb NneT. C nepBbIx AHEN OHa, YTObObI AOKa3aTh CBOE AOBEPME K HEMY, EXXEMECSYHO BHOCMKIA Ha
ero cbepkHKKy 4acTb CBOeW 3apnnartbl. TO e camoe genan v oH. Bnocrnegctsum, He conascb xapakrepamu,
pasownncek. U1 BOT oH paccyxgaeT: "Korga nepeq atum 51 3agymbiBarncs 0 Heo6XoauMOCTU pas3onTUCh, A He
3Han, Kak OOIDKEH MOCTYMWUTb C AeHbraMu, CKOMMBLUMMUCSA Ha COEpkHWXKKe. Ho HakOHeL MOHSAM, YTO HUYEero
NpegoCyANTENbHONO He COBepLly, ecnv OCTaBMn Bce AeHbrn cebe. Tak g v cgenan. Ho noyemy-to mMowm
COCMY>XUBLbI Y 3HAKOMbIE NMOPULLAIOT MEHS, 3asBMAd, YTO A COBEPLUMI NOANOCTL".

Takum obpasom, "cbakTmdeckuin" cynpyr, nonpocTy roBopd, obobpan "dgakTtudeckyw" cynpyry, He
nepectynas npy 3TOM FpaHW 3aKkoHa, HO Momnan nog XeCTKUA MopasnbHbii BOMKOT. MHOXECTBO OCTpemnLInx
KONMMAn3nn mexay NpaBoM M MOparblo BO3HWKAET BOKPYT Aeriexa HacnencTaa nocre CMepT pogCcTBEHHNKOB.

B ycnoBusix KpU3MCHOIO COCTOSIHUSI POCCUMICKOro obLecTBa NMPOTMBOPEYMS Mexay npaBoM U MOpasbio
KpanHe obocTpunucb. Pesko MOHM3UNCA MOpor HPaBCTBEHHbIX TPeboBaHMN, MpeabsBASEMbIX K JIMYHOCTW.
"lMepBOHavanbHOE HakonneHve kanutana", "J4epHein GusHec", GesyaepkHas MOroHst 3a HaXMBOW, feranusauus
MHOIMX COMHUTENbHbIX (hopm oboralleHns CUnbHO NogopPBany MoparibHbIE YCTOW.

M3meHnnucb coumanbHble U OyXOBHble LIEHHOCTW, KpUTEpUM npectuwka uHaveuaa. "eposmu Hallero
BpeMeHu", Kak NpaBuIio, CTaHOBATCS NOBKUE, HaxpanucTble AenbLlbl, noau, "ymerowme xutb". Mopanb nx yxe u
He ocobeHHO OCyXaaeT, a ckopee onpaeabiBaeT. OTuM gaxe 6paBupytoT. ObecueHeH YecTHeIn Tpya. "TpocTbix
paboTAr' MaccoBoe CO3HaHME HEe MOAOEPXKMBAET, a "XaneeTt" Kak He MPUCNOCOOMBLUUXCS K HOBbIM peanusim.

§ 4. MNpaBo u gpyrue coumanbHble HOPMbI
MpaBo oTnuyaeTcst OT APYrMX colmarnbHbIX HOPM B OCHOBHOM TEMU XKe MPU3HaKaMu, YTO U OT MOPasbHbIX.
CooTHOLLEHMIO NpaBa U Mopanu 6bio yaeneHo cpaBHUTENbHO Gonbliee BHMMaHue MoToMy, YTO 3TO - ABa

Hanbonee BaXkHbIX U pacnpocCTpaHeHHbIX peryndartopa 00LLECTBEHHbBIX OTHOLLEHUN, C KOTOPbIMU NOAN MOCTOAHHO
cTarnkuMBalTCs B MOBCEOHEBHOM >u3HWU. C YKa3aHHbIMU perynatopamMmmn HenocpeacTtBseHHO U npexae BCero
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cBsizaHa topuandeckass Hayka. OgHako HeoOXOAMMO KpaTKO OCTaHOBUTbCS M Ha B3aUMOLEWCTBUM MpaBa C
OPYTMMU coumanbHbIMU HOPMaMU, BbISSICHUTBL cneunduKy 1 ponb NOCNeHUX.

CooTHolleHre npaBa 1 obblvasa. Obbl4an UrpatoT CyLLECTBEHHYIO POflb B PErynsaumMm pasnmnyHbiX CTOPOH
o6LecTBEHHOM XMU3HN. OHU TECHO CBSI3aHbl C MPaBOM, MOparsnblo, KynbTypoW, MONMUTUKOW, pPENUrMen, opyrumm
coumanbHbIMKU HopMamu. VcTopuyeckn npaBo Kak cUCTEMA HOPM B 3HAYMTENBHOW CTEMEeHW BbipacTano u3s
06blyaeB, KOTOpble CaHKUMOHWpPOBanuUch MyGnnMYHOM BNacTbio MO Mepe MPakTUYecKon HeobXoaMMOCTU. Yxe B
3TOM 3aKMYaeTcsi UX reHeTMdeckoe poacTBO. [aHHBIM Mpouecc B MPUHUMMNE SIBMSETCA MOCTOSHHLIM, OH
npogorkaetca 1 cendac, Mbo nNpaBo POPMUPYETCA He TOmNbKo "cBepxy", HO U "CHU3Y", U3 HapoaHbIX rMy6uH,
KOpHen, Tpaguuuin.

OOblbyan NpUHATO ONpPedensiTe Kak YCTOMYMBbIE WU AOCTATOYHO pPacrnpoOCTpPaHEHHblE B OMNpeneneHHON
cdepe npaBuna NoOBELEHUS, KOTOpble B pe3ynbTaTe MHOrOKpaTHOro, ANIMTENbHOrO MOBTOPEHMSI CTAHOBSITCSA
NpUBbLIYKON, OObIKHOBEHMEM, cobntogaeMbiMy LOOPOBONLHO. [PUBLIYKMA - MOLHOE cpeacTBO (DOPMUPOBAHUS
MeHTanuTeTa NMYHOCTU. He 3psi roBopsIT: NpuBbIYKa - BTOpas HaTypa.

OOblvan nepegalTcs M3 MOKONEHUS B MOKOMEHUE, MHOMME W3 HUX XKMBYT BEKaMu U TbICAYENETUSIMU,
OCBSILLIEHbl 3aBeTamMu NpeakoB. Hemano M3 HWX HOCAT PErNUIMO3HbIA MM NONYPENUIMO3HLIN  XapaKkTep
(Hanpumep, cobntogeHne nocta). MogobHble couunanbHble CTEPEOTUNbI UMEIOTCH Y BCEX HapogoB, OHWM MOTYT
ObITb pasHbIMK B pasHbIX COSIX OQHOMO M TOro e obLyecTBa, Y pasHblX 3THOCOB, HaUMOHAanbHLIX rpynn. 3To
ApeBHenwas opmMa coumansHON perynauum.

CobntogeHne HekoTopbix 0bbl4aeB (0OPsA0B, PUTYarnoB, LIEPEMOHMIA) ABNSETCA ANs UHAMBMAA HE MeHee
nmnepaTMBHBIM TpeboBaHMEM, YEM MWCMOSNTHEHME 3aKoHoZAaTerbHbIX NpeanucaHuii, nbo 3aech, kak MpaBwno,
OllyLlaeTcs >KecTkoe [JaBrieHne OOLIEeCTBEHHOr0O MHEHWsi, MepecydoB W MOSIBbl  OKpYXarowwmx; 60s13Hb
NMOABEPrHyTbLCA OCYXOEHUO CO CTOPOHbI 3HAKOMbIX, OPY3€W, KOMMEr; HeXenaHue okasaTbCs B MOMOXEHUU
YyeqioBeKka, He yBaXkaroullero O6LIJ,eI'IpI/IHF|TbIe HOPpMbI noBeaeHusa (FOCTeI'IpI/II/IMCTBO, AOGpOCOCGACTBO, yBaXXeHune
CTapLuMX; MPUCYTCTBME Ha MOXOPOHaX, Bblpa)KEHWe COYYBCTBMSA POAHLIM M OAM3KMM MOKOWHOro, Tpaauums
OoTMeyYaTb pasfnnyHble PagoCTHblE COObITUS, HeodMLmManbHble NPa3gHUKN, OHU POXAEHUS, YCTPOWCTBO CBaAbObI,
HoBocenun u T.4.). Tpagnumm 0b6a3bIBatoT.

MoaTomy Kaxablit CTPEMUTCH K TOMY, YTOObI HE POHATH CBOEro AOCTOMHCTBA B rnasax ApYrux nogen, He
BbIOMBaTLCA U3 O6IJJ,€FO pana, cnegoBaTtb CNOXMBLLUEMYCA NOPAAKY BeLLLeI7I, NoCTynaTh KaK BCe, KaK NMPUHATO, KakK
3aBeLllaHo. Te, KTO He npuaepxmBaetTcda 3TUX KaHOHOB, MOryT OKa3aTbCA B MOJIOXXEHUU bonkoTa co CTOPOHbI
OKpY>KatoLMX, NPOCnbITb "0enon BOPOHON", 3aroncToM U T.A4.

B topuanyeckon Hayke Bce OENCTBYHOLWME B OOLLECTBE HOPMbI NoApa3AensaTca Ha npaBoBble (0ObIMHOE
npaBo) u HenpaeoBble, NN oberpaxgaHckue. MNMpaBosble 0Obl4an NOTOMY M Ha3bIBAOTCSA NPAaBOBLIMU, YTO OHU
nony4aloT OTPaKeHWe B MpaBe, MM OXPaHSIOTCA, 3alumLialTcs, npuobpeTtas TeM caMbiM OPUONYECKYIO CUTY.
OaHM 13 HUX NPSMO 3aKPennsAlTCa B 3aKOHe, Apyrve nuyilb nogpasymeBatoTCH, TPeTbW MOrM4eckn BblTEKaT 13
TeX WNN WHbIX MpPaBOBbIX HOpPM. Yalle Bcero OHM MPOCTO YNOMWHAKTCH, YTO O3HAYaeT, YTO UMW MOXHO
pykoBoacTBoBaTtbcs. Hanpumep, B n. 1 c1. 19 'K PO rosoputcsa: "paxgaHuH npuobpeTaeT n ocywecTenseT
npasa n 06A3aHHOCTM MOA4 CBOMM MMEHeM, BKIoYalowum damMmunuio 1 cobCTBEHHOE MMS, a Takke OTYECTBO,
€CI1 MHOE He BbITEKAET U3 3aKOHa UM HauMoHanbLHOro obbivasa".

Ho Bo Bcex cnyyasix npaBoBble 0Obl4an OOSMKHbI HaxoguTbCA B Mpedernax npasBoBOro nons, B cgepe
MpaBoOBOro perynmpoBaHuns, a He 3a UX rpaHudamu. M KOHeYHO, OHW He MOryT NPOTMBOPEYMTb OENCTBYHOLLEMY
3akoHogaTtenbcTBy. [lpaBoBble 06OblMaM npusBaHbl CNOCOGCTBOBATbL MpaBopeann3auuoHHOMY MpoLueccy,
JononHATb 1 oborawiatb MexaHW3M  pUOUYEecKoro OrnocpefoBaHus  pasHOOOpasHbiX  O6LLECTBEHHbIX
OTHOLUEeHWI. [1paBoBoM 0bblvan ABNSIETCA OgHUM M3 UCTOYHMKOB (hopm) npasa.

Cratba 5 K P®, nocesweHHass obblivasm genosoro obopota, rnacut: "ObbldaeM genoBoro obopoTa
MPU3HAETCA CIOXUBLUEECS W LUIMPOKO TMPUMEHSIEMOE B KakoW-nmmbo obnactu npegnpvHMMaTenbCKon
OEeSaTenbHOCTU MNpaBWuio MOBEAEHMS, He MpedyCMOTPEHHOE 3aKOHOOATEeNbCTBOM, HE3aBMCMMO OT TOrO,
3apmKCMpoBaHO N1 OHO B Kakom-nnbo gokymeHte". B cT. 848 K roBoputca: "bBaHk 06sa3aH coBepluaTh Ans
KnneHTa onepauun, NPeayCMOTPEHHbIE AN CHETOB OAHHOMO BMAA 3aKOHOM, YCTAHOBIIEHHbIE B COOTBETCTBUM C
HMM OaHKOBCKMMM MpaBunamu 1 npuMeHsieMbiMy1 B GaHKOBCKOWM MpakTuke obblbasiMu aenoBoro obopoTta, ecnum
O0roBopoM GaHKOBCKOro cyeTa He NMpegycMOTPEHO MHOoe". AHaNorMyHble CChINIKM Ha obbl4an cogepxartcs B CT.
cT. 852, 853, 862 n gpyrmx Hopmax K PO.

Mprmepom npaBoBLIX 00blMaeB MOXHO Ha3sBaTb CT. cT. 130, 131, 132 Kogekca ToproBoro mMopennaBaHus
P® 1999 r. <*>,

<*> Poccuiickas raseta. 1999. 30 anpens, 1 - 5 mas.

Cratba 99 KoHctutyuum PO, He ynoTpebnasd cnoea "oOblyan”, TeM He MeHee 3akpennsieT OaBHO
CMNOXMBLUEECSA MpaBWo, COrfacHo KOoTopoMy "nepBoe 3acefanuve [ocygapcTBeHHOM [ymbl OTKpbIBaeT
cTapenwni no Bospacty genytat". Mo mHeHuio E.B. KonecHukoBa, MMEHHO Ha OCHOBE COOTBETCTBYIOLLUX
obblvyaeB u3paHbl ykasbl [pesvgeHTa P® o [He rocygapctBeHHoro dnara, o cumsonuvke Poccun, o
BO3BpPALLLEHMN HEKOTOPbIM rOpoA4aM W HAcereHHbIM MyHKTaM KX CTAapWHHbIX Ha3BaHWA; BBeAEeHa npoueaypa
nHayrypauum (BCTYNMEHUs B AOIMKHOCTb) M30OpaHHbIX HapodoM MpPe3VaeHTOB U rybepHaTopoB, MPUHATUS UMUK
npucsarn. CoxpaHsieTcda oOblbal yBekoBeYMBaTb MNaMsTb BbIOAMOWNXCA JOAEN - [OCYAApPCTBEHHbIX U
oOLeCcTBEHHbIX AesTenen, MONKOBOALEB, nuUcatenen, Mno3aToB, XYAOXKHWKOB; Iuuy, normbwux B Benvkon
OTeyecTBEHHOW BOMHE.

UTto KacaeTcs HenpaBoBbiX (ObLierpaxgaHCckmx) obblMaeB, TO WX BEMNWKOE MHOXECTBO, U TE€ U3 HUX,
KOTOpble HOCAT MPOrPECCUBHbIA XapakTep, NpaBO MNOAAEPXKMBAET; K APYrMM OTHOCUTCA Ge3pasnuyHo

111



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

(HemTpanbHO), MOCKOMbKY OHU He MPUYMHAIOT HUMKAKOrO Bpeda, C TpeTbuMmu (BpedHbiMu) BepeT OGopboy,
CTPEMMUTCSH BbITECHUTb X (MbSHCTBO, HEKOTOPbIE MECTHbIE TPaAWLIMM FOPCKUX HAPOAOB - KarbIM, BblKyn HEBECTHI,
KpoBHas MecTb, heofanbHo-6arickue nepexvTkn B CemMbe, pa3Horo poaa npeapaccynkv, oTaenbHble HOPMb
wapuvarta, nybnuyHble kasHu). EcTb 06bl4amn, KOTOpble CBSI3aHbl C PENUIMO3HON UMM PacoBOW HETEPNMMOCTLIO,
HepaBeHCTBOM MOSOB 1 T.4.

Ho, Hanpumep, HOLUEHME XONOAHOIO OpYXMS Kak aTtpubyTa HauMoHanbHOro KOCTHOMa [omMycKaeTcs.
CHuCXoQuTENbHO OTHOCATCH K YMbIKaHWIO HEBECTbI (Yallle BCEro - C cornacus "noxuvwiaemon") npu ycnosuu, 4to
XEHNX ee He obecyecTun. XoTs Mo 3aKoHy Takoe AesHue Hakasyemo. [paBo, rocy4apcTBO NOAXOAAT K TEM UMK
MHbIM O0Obldasm AnddpepeHUMpoBaHHO - CTapble, HEYrogHble OTCEKalTCH; HOBbIE, MONE3Hble MOOLLPSIOTCS.
CnenyeT umeTb B BMAY, YTO B 0Obl4asX €CTb HEMANo KOHCEpPBAaTUBHOrO, 3aCTbIBLUEro, Henpvemmnemoro. 370 -
HacnoeHue yweanLwmnx BpemMeH.

B cBA3nM c pas3BuTvem B Poccuv pbIHOYHBLIX OTHOLUEHUA W MEePeXOo4oM OT 3anpeTUTenbHbIX MeTOAO0B
NpaBoOBOro PerynupoBaHvs K [03BOMNUTENbHbIM POIb topuandecknx obblvaeB Bo3pacTaeT. K atomy Bepet
pacLuMpeHmMe 3KOHOMMUYECKON CBOBOALI NMMYHOCTKY, AeNCTBME NPUHLUMNA "He 3anpeLLeHHOe 3aKOHOM pa3peLueHo”,
CTUMYNUPOBaHWe NpeanpuHMMaTenbCTBa, YaCTHOM MHULMATUBSI.

MpaBo u penurnsa. Kak nsBecTHo, LepPKOBb OTAENEeHa OT rocyaapcTBa, HO OHA He oTAeneHa ot obuecTsa, ¢
KOTOpbIM CBSi3aHa obLLel JYXOBHOW, HPAaBCTBEHHON, KyNbTYPHON XM3Hb0. OHa OKa3biBaeT MOLLIHOE BO34encTBME
Ha Co3HaHWe 1 NoBeAEHWNE NM0AEN, BbICTYNaeT BaXHbIM CTabUNM3NpyoLLMM hakTopoMm.

Bce npeacrtaBuTenyM penurmosHbiX OpraHv3auui, oObeavHEHWR, KoHdeccuid, OOLUH, KOoTopble
CywiecTByloT Ha Tepputopum Poccuiickon ®egepaumn, pykoBOACTBYHOTCA MNpu  peanusauum UMK
KOHCTUTYLIMOHHOTO npaBa Ha cBobOA4Yy COBECTU Kak CBOMMMW BHYTPUPENUIMO3HBIMU NpaBunaMmm n yoexaeHusimu,
Tak U gencTByOWMM 3akoHogaTensctBoM P®. B HacTtosdlwee Bpems Tonbko Pycckas lNMpasocnaBHas LiepkoBb
HacuuTbIiBaeT 127 enapxui, cebiwe 19 Tbic. Npuxo4oB U 478 MoHacTbIpen.

lMocneaHMM OCHOBHbLIM NPAaBOBbLIM aKTOM, pPerynupyowmmMm AesaTenbHOCTb BCex BUAoB penurun B Poccun
(xpuctnaHcTBO, Ucnam, wuygauam, 6yoamsm), sensietca PepepanbHeii 3akoH 'O  cBoboge coBectn U
pPennrnosHbIX 06beanHeHusaX" oT 26 ceHTAbps 1997 r. <*>.

<*> C3 P®. 1997. N 39. Cr. 4465; Poccuiickas raseta. 2000. 30 mapTa.

[aHHbin denepanbHbIN 3aKOH onpefensaeT Takke B3anMOOTHOLLEHUA MEXAY LIEPKOBbIO U oduumanbHon
BNacTbl, B HEM MepEensieTaloTCa NpaBOBble M HEKOTOPbIE PEeNUrMo3Hbie HOpMbI. LlepkoBb yBaxkaeT npaeo,
3aKOHbl, YCTAHOBIEHHbIA B rOCygapcTBe MNOPSAOK, a roCydapCTBO rapaHTUpyeT BO3MOXHOCTb CBOGOOHOWN
PENUrMo3HON OEeATENbHOCTU, HE MpOoTUBOpEeYaLLen npuHumMnam obLLeCcTBEHHON Mopanu u rymaHmama. Ceoboga
BEPOMCMOBEAAHNA - BaXHeEWWas 4epTa [paXxaaHCKoro gemokpatmyeckoro obuwectsa. BoapoxageHue
PENUIMO3HOM KU3HW, YBaXXEHMEe YyBCTB BEPYIOLLUNX, BOCCTAHOBIIEHME MOPYLUEHHbIX B CBOE BPEMS XpaMoB -
HECOMHEHHOE AYyXOBHOE OOCTMKEHNEe HoBoln Poccun.

O TecHon B3aMMOCBSA3N NpaBa 1 Penurn roBopmuT ToT hakT, YTO MHOIME XPUCTMAHCKUE 3anoBeau, Takue,
Hanpumep, kak "He yowuin", "He ykpagu", "He mKecBMAOETENbCTBYW', M OpyrMe 3akpenneHbl B 3aKOoHe U
paccmaTpuBaloTCs MM Kak MpecTynneHns. B MycynbMaHCKMX CTpaHax npaBo BOOOLWlE OCHOBbIBAeTCs B
3HA4YNTENBbHON Mepe Ha PenurmosHbiX gorMartax (Hopmax agarta, Lapuarta), 3a HapylleHue KOTOopbIX
npeaycmMoTpeHbl BeCbMa CypoBble HakasaHud. Llapuat - 310 ucnamckoe (MycynbMaHCkoe) npaBo; ajart -
cuctema obblyaeB 1 TpaguLnn.

B nepBble rogbl COBETCKOW BRacTM Yy Hac TOXe AOMyckanocb B MOPSIAKE WCKIIOYEHUST MPUMEHEHne
NnogobBHbIX HOPM B HEKOTOPbIX MecTHocTax CpegHen Asum u Kaekasa. A, Hanpumep, B YeyHe OHM OO CuX nop
NPUMEHSATCH, HO Yyxe 6e3 opobpenuns demepanbHbix Bnacted. B 1997 1. yeuyeHcKkMn Lwiapuatckum cyq
MPUroBOPUI HECKONbKO YENoBEK, B TOM YMUCIE OfHY >KEHLUHY, K paccTpeny v npuroBop nyobnmyHo 6bin
npuBeneH B UCMONHEHNE.

PenurnoaHeblie HOpMbI Kak 0bs3aTenbHble NpaBuina NoBeAeHWs BEPYIOLLMX COAEPKATCA B TAKUX U3BECTHbIX
NCTOPUYECKUX MaMATHUKaX, Kak bubnusa, KopaH, Tanmyg, CyHHa, CBSLLEHHble KHUMM Oygamsma, a Takke B
TEKYLLMX PELUEHUSAX pasfnyHbIX COBOPOB, KONNernn, CobpaHn yXOBEHCTBA, PYKOBOASLLUNX CTPYKTYP LLEPKOBHOM
nepapxumn.

B KoHcTtutyummn P® rosoputcs: "1. Poccuiickaa ®efepaums - cBeTckoe rocyaapcTso. Hukakasa penvnrus He
MOXET yCTaHaBMNMBATbCA B KayeCTBE rOCy4apCTBEHHOW unu obsizatenbHow. 2. PenurnosHble obbeanHeHus
oTOeneHbl OT rocydapcTBa M paBHbl nepen 3akoHom" (cT. 14). "Kaxgomy rapaHTupyeTcs cBoboga COBECTH,
csoboga BeponcnoBeAaHusl, BKIOYasi MpaBo MCMOBEAOBATb MHAUBMAYANbHO UM COBMECTHO C ApyrMMu niobyio
pPEnUrno NN He UCNoBeAOBaTb HUKAKOW, CBOOOAHO BbIOMpaTb, MMETb U PaCMpOCTPaHATb PENUIMO3HbIE U UHbIE
ybexaeHns n 4encTBoBaTb B COOTBETCTBMU C HUMK" (CT. 28).

"lpaxgaHuH Poccwuiickon depepaunm B crnyyae, e€cnu ero yoexageHwsiMm unvM  BEepoMCMNOBEOAHMIO
NPOTUBOPEYUT HECEHNE BOMHCKOM CMYXObl, @ Takke B MHbIX YCTAHOBIEHHbIX dhefeparnbHbiM 3aKOHOM Cry4vasx
MMEET MNpaBO Ha 3aMeHy ee arnbTepHaATMBHOW rpaxpaHckon cnyxbon" (4. 3 cTt. 59). OpgHako 3akoH 00
anbTEpPHATMBHOWN rpaXkgaHCKoM cryxbe 4o cux Nop HEe MPUHSAT.

CnegyeT oTMeTuTb, YTO B MnocrnegHee Bpemsi cBoOoOa BEpOMCNOBEAaHUS BCe 4alle crana BCTynaTb B
NPOTUBOPEYNE C MOEAMN NPaB YenoBeka, ryMaHn3Ma, HpaBCTBEHHOCTU M APYINX OOLLEeNpPU3HaHHbIX LEHHOCTEN.
CerogHs B Poccum gerictByeT okono 10 TbIC. Tak HasbiBaeMbiX "HETPAANLMOHHBLIX" PENUIMO3HBIX 06 beaUHEHWIA.
He Bce M3 HMX BbINOMHAOT AENCTBUTENbHO OOLECTBEHHO MONE3Hble UK, No KpanHen mepe, 6e3BpedHble
dyHKUMK. MimetoTcsa oTaenbHble KynbTOBLIE IPYNMbl, Ybs OEATENbHOCTb Aaneko Hebe3obunaHa u HOCUT, No CyTu
Jena, coumnanbHO OECTPYKTUBHbIA, MOParbHO OCY)XOAEMbl XapakTep, OCOOEHHO 3apybeXHbiX, B TOM 4ucre
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KaTONMMYECKNX, NPOTECTAHTCKMX CeKT. LLITab-KBapTUpbl HEKOTOPbLIX PENUIMO3HbIX coodLlecTB HaxoasTca B CLUA,
KaHage v gpyrux ctpaHax.

B cpeactBax maccoBoll MHopmauum obpaliaeTcs BHMMaHME Ha TO, YTO, Kak TOMbKO rpaxaaHe PO
Hayanu NposiBNSATb MaCCOBLIN WUHTEPEC K PENWUrMW, B CTPaHy XIblHY/T MOTOK BCEBO3MOXHbIX MWCCUOHEPOB C
HaCTONYMBBLIM HaMeEpPEHNEM BTAHYTb B OPOMTY CBOUX BEPOYYEHMIN Kak MOXHO Gonblue niogen. OTKpbIBaOT y Hac
CBOW NPEACTaBUTENLCTBA, LEHTPbI, pe3ugeHuun. MI3BeCTHO, YTO Ha MPOTSKEHUU OECATKOB JNET PENUMMO3HbIE
YCTPEMIIEHMS COBETCKUX TpaXKgaH BCSAYECKM [MyLWWNUCb, MNOAABNSANNCb, HO MOTOM BAPYr Bce cpasy bObino
pa3pelueHo. B pesynbTaTte BO3HWUK MpoLEcC, KOTOpbIA dhakTUYecKkn cTan HeynpaenseMbiM U HE OTBEeYatoLMM
obLectBeHHOMY Gnary. V3 ogHow KpalHOCTW yOapunuch B ApPYryto.

Hepapom HekoTOpble PenuUrMo3Hble CTPYKTYpbl Ha3blBAOTCA TOTanuMTapHbIMKW, Hanpumep Takue, Kak
"Benoe 6partctBo", "CBuaetenu Nerosbl", "AgseHTucTel Ceagbmoro aHsa", "MopmoHbl®, "TnobanbHasa ctparterns”,
"XapuamaTtumyeckasn LepkoBb", "LlepkoBb nocrnegHero 3aBeta”, OBWXKEHUE "MATUAECATHUKOB", BaxxabuTtoB u gp.
VX TOoTanuTapuam COCTOWUT B TOM, YTO OHM MbITAOTCS BCHO KM3Hb YEIIOBEKA MOCTaBWUTb MOL CBOW KOHTPOIIb;
OrpaHM4MBalOT BCSKME WHbIE CBS3M M OTHOLUEHUS - JIMYHble, OOLLECTBEHHbIE, CEMEVHble, rPaXAaHCKUE;
OTroBapuBatoT OT Cnybbl B apMuu; HaBsi3biBalOT CBOM MpaBuna; CTPEMSITCA MOSTHOCTLIO 3aBMafeTb OYLUIOK
"BepytoLlero”, nogunHuTL cebe ero Bonto. YenoBeky, nonaelWeMY B Ty UITM UHYKO CEKTY, TPyOHO MOTOM U3 Hee
BbINTWU. MHOrga oT uneHa cekTbl TPeOYyHT >epTBOMPUHOLLEHMS, HA 3TOW MO4YBE COBEPLUATCH puUTyanbHble
ybuncTea 1 camoybuincTea.

Kak HeBMOaHHbIA BaHO4anuaMm, OCKOpOneHMe YyBCTB BEPYIOLLMX, pPa3XkuWraHne pernurnosHon Bpaxabl u
3KCTpemMmnama Obina pacLeHeHa pOCCUACKON OOLLEeCTBEHHOCTLIO akLMsa Ha BbiCTaBKe-pacrnpogaxe B CTONIMYHOM
MaHexe, roe kaxabli XenarLuin Mor 3a HebonbLUyo nNnaTy paspyouTb NpaBoCaBHbIE MKOHbLI UM HapucoBaTb
Ha HMX CBacTWKY, T.e. HagpyraTtbcs. o gaHHomy dhakTy 6bino Bo36YXaAeHO YyrornoBHOE AEeno.

Taknm obpasom, B cdepe peanusaumm npaBa Ha cBobogy COBECTM 3apogunncb UM akTUBHO
pacnpoCTpaHsTCA HeraTMBHble TEHOEHUMW, KOTOPbIM MpaBoO, BMacTb, 3aKOHbl [AOMKHbI 3ddeKTUBHO
NPOTUBOCTOSATb, HE [AomnyckaTb paspylleHUss MHOroobpasHOro OyXOBHOTO Mupa fMYHOCTM, 6naroTBOPHOro
BMUSIHUS Ha >KM3Hb O6OLlecTBa TPagWUMOHHOMO Afsi HalleWl CTpaHbl NpaBocraBusl, APYrUX LMBUIN30BaHHbLIX
penuruin.

MpaBo 1 KopnopaTUBHbIE HOPMbI. KopnopaTuBHbIE HOPMbI - 3TO NpaBuna NoBeaeHNst, N0 KOTOPbIM KUBYT U
OENCTBYIOT pasnuyHble 0bLLEeCTBEHHbIE OpraHn3auun, ABMKeHUs, 06beanHeHus, accounaumm, ooHabl, LEeHTPH,
COl03bl U Apyrme obpasoBaHus HerocydapCTBEHHOrO xapakTtepa (npodeccuoHanbHble, TBOpYECKMe, HayyHble,
XEHCKMe, MOMOoAexXHble, BeTepaHCKMe, MNPOCBETUTENbCKNE, CMOPTUBHbIE, KyMNbTypHble, 3KONornyeckue,
0OOpOHHbIE, TEXHUYECKME U T.4.).

OTu npaBuna cogepaTtcsd B COOTBETCTBYIOLUMX yCTaBax, peLleHUsX, MOMNoXeHusx, nporpammMax, gpyrmx
OOKyMeHTax YKasaHHbIX CTPyKTyp. KoprnopaTuBHble HOPMbl TECHO CBS3aHbl C NPaBOBbIMKW, OCOBEHHO Temwu,
KOTOpble onpefensioT Nopsaok obpasoBaHus, permctpaumm M OeaTenbHOCTU OBLLEeCTBEHHbIX OpraHu3auuin m
obbeauHeHun. Cneuundonka KOprnopaTUBHLIX HOPM BO MHOIOM 3aBUCUT OT cneuuduku TOW WM MHOWN
opraHusaumm, a MHorooopasue HopM - OT pasHoobpasns opm OBLLLECTBEHHON CaMOAEATENbHOCTU rpaXkaaH.

KoHcTuTyums P® npososrnawaeT: "Kaxabih umeeT npaBo Ha obbeauHEHWE, BKITOYas NpaBo co3faBaTtb
npodeccuoHanbHble COK3bl ANA  3aWuTbl CBOMX WHTepecoB. CBoboga [OeAaTenbHOCTM OOLLEeCTBEHHbIX
opraHusaumn rapanTupyetca” (4. 1 ct. 30). "ObecTBeHHbIE 0ObEANHEHMSA paBHbI Nepea 3akoHoM" (Y. 4 cT. 13).

OOHako CylecTBYOT M OnpedeneHHble orpaHudeHnsi. Tak, B ynomsaHyTon cT. 13 (4. 5) roBopuTcs:
"3anpeluaeTca co3gaHne u OesTenbHOCTb 0OLLECTBEHHbIX 00 bEeANHEHWIA, LIENN KOTOPbIX UM OENCTBUSA KOTOPbIX
HarnpaBfeHbl Ha HaCWUMNbCTBEHHOE W3MEHEHWE OCHOB KOHCTUTYLMOHHOTO CTPOS M HapylleHue LEenoCTHOCTU
Poccunckon ®epepaummn, nogpbiB 6€30MacHOCTM rocydapcTBa, CO34aHUE BOOPYXKEHHbIX (HOPMMPOBaHUN,
pasxuraHme coumnarnbHOW, pacoBOW, HaLMOHaNbHOMN N PENTUTMO3HON PO3HU".

Mpn aTOM NpU3HaeTCs NonmUTMYeckoe MHoroobpasve, MHOroNapTUMHOCTb, (PUMKCUPYETCS, YTO HUKakast
naeonorns He MOXeT YCTaHaBNMBaTbCS B KayecTBE roCydapCTBEHHOW unu obssarternbHon. XoTsa camo cobon
pasymeeTcs, 4To y Poccuickoro rocygapctsa eCTb OnpeaerneHHbIe XXU3HEHHbIE naearnbl U OPUEHTUPSI.

KopropaTuBHble HOpPMbI - OAWMH W3 BWOOB COUMarnbHbIX HOPM, OHWM BXOOAT B 0OOLUyH0O HOpPMaTMBHO-
perynsatuBHyo cuctemy obuiectBa. Hopmbl OOLLECTBEHHbLIX OpraHvM3auui perfiameHTUpytoT B OCHOBHOM KX
BHYTPEHHME BOMPOCbI W OTHOWeEHWs (uenu, 3agayn, yHKUMKW, npaBa M 00A3aHHOCTU YMEHOB, YCMOBWUS
BCTYMMEHUA X BbIXOA4a WU OTYMCHEHUd, hOPMMPOBAHME PYKOBOASALLMX OPraHoOB, Mepbl OTBETCTBEHHOCTW,
B3bICKaHWUS, YNEHCKMe B3HOCHI 1 T.4.).

HekoTopbiM 06LLECTBEHHBIM OpraHu3auMsM rocyJapCTBOM AererMpoBaHoO NMpaBO M3fgaBaTb OTAENbHble
HOPMaTUBHO-NPAaBOBbLIE aKTbl, HANpUMep MNpPOdCO3HbIM, KOOMEpPaTUBHbBIM, XO3ANCTBEHHBIM, KOMMEPYECKM U
ap. B atom cnyyae cosgaBaeMble MMM HOPMbI OMMPAIOTCA YK€ Ha MPUHYAUTENbHYIO CUIY rocygapCTBEHHON
BMacTu, 3a UX HapyLleHne MOryT MOCneaoBaTh puandYeckme caHkuun. Hemano nogobHbIX HOPM COAEPXUTCS B
ycTaBax KOHKPETHbIX KoonepaTuBoB. Hepeako 3Tu ycTaBbl MPOCTO OyOnvpyroT HOPMbI COOTBETCTBYHOLLMX
BELOMCTBEHHbIX MHCTPYKUMA W MO3TOMy Mano 4eM OTNIMYalTCA OT MPaBOBbIX, 3a WCKMOYeHneM cyrybo
BHYTPUOPraHM3aLNOHHbIX.

B nepuoa BbIOOpOB MHOMME OOLLECTBEHHBIE OOBEAUHEHMS, MONMUTUYECKME NapTUX, OBWXEHUS BbICTYNaOT
cybbeKkTaMun rocygapCTBEHHO-NPABOBbLIX OTHOLUEHWMIW, OHW WMEKT MpaBO BblABUraTb CBOMX KaHOWOATOB B
JenyTtaTbl, Ha3Ha4yaTb CBOMX MpeAcTaBuUTENEN B n3bupaTenbHble KOMUCCUW, MPU 3TOM HECYT COOTBETCTBYHOLLME
00683aHHOCTN 1 OTBETCTBEHHOCTb 3a COOMIOAEHNE 3aKOHOAATENbCTBA.

lMpaBoBble M nNonUTUYECKME HOpMbIl. [1paBo M NonuTMKa TPagMUMOHHO pacCMaTpuBalOTCs Kak sIBNEHUS
TECHO B3aUMOCBsi3aHHble U B3aMMoobycrnoBneHHble. [JOCTaTOMHO cKasaTb, YTO npeobnagjarlas 4yacTb BCEN
BHYTPEHHEN M BHELIHEN MonuTuku noboro rocygapcrBa peanunsyeTcs Yyepes MnpaBo, 3akoHbl, a nocrnegHue, B
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CBOK OYepedb, BbICTYNalT BbIPa3UTENsIMM M NPOBOAHWKAMW 3TOW MONUTUKM. Ecnn e nmeTb B BuAOy Takown
BELYLUMIA NPaBOBOW aKT, KaK KOHCTUTYLUMS, TO OHa, Kak W3BECTHO, 3aKpennseTr OCHOBbl, MPUHUMMbI, Lienw,
HarnpaBfieHNss TOCYLapCTBEHHOW MOMUTUKA, (UKCUMPYET W rapaHTUpyeT MonuTMYEecKkue npaBa U CcBOOOAbI
rpaxgaH, WX yvactue B rOCydapCTBEHHOM W OOLLECTBEHHO-NMONIMTUYECKON >KU3HM CTpaHbl. KoHcTutyuus
NnpeacTaBnseT cobow NONUTUKO-IOPUSNYECKUIA LOKYMEHT.

Co BpeMeH ApucToTenst NonuTMka obbIMHO TPAKTYeTCs Kak UCKYCCTBO yMnpaBfieHns NniogbMu, obLLecTBOM,
rocynapcTBoM. YMpaBrieHMEe XXe OCYLLECTBNSETCA OMATb-TAkM C MOMOLLbIO MpaBa, HPUANYECKMX CPEACTB U
NMHCTUTYTOB. OCOBEHHO 3TO XapaKTepHO Afsi NPaBOBbIX rOCY4APCTB C Pa3BUTON LEMOKpPATUEN, COBEPLUEHHBIMU
3aKoHamK, NPaBoOBON KynbTypor. Ho faxe v ToTanutapHble, Nonuuenckne rocygapcrea He MoryT obonTuck 6e3
npaea. [lpyroe 4eno - B Kakux LIeNsiX OHO UCMOMb3yeTcs.

MonuTuka ecTb Takke WCKYCCTBO BO3MOXHOMO, MCKYCCTBO KOMMPOMMWCCOB, COMMacCOBaHUS XENaemoro u
OBGBHEKTUBHO AOCTWKMMOTO, YMEHME CUMTATbCA C pearnbHOCTbIO. 3a npegenamMmu BO3MOXHOCTEN HaudMHaeTcs
BOIMOHTapM3M, CyObEKTMBN3M, a HEPELKO M aBaHTIOPM3M, BCE TO, YTO HAXOAMTCS YK€ BHE NPaBOBOro Monsi, BHe
topuanyeckmx npouenyp. CeobogHas oT npaBa NONMTUKA eCTb NPOM3BOIT, CBOEBOSNE.

B Oonee cTporoMm cMmbicnie crioBa nonuTuka onpegenseTca B Hayke kak ocobas, obliuvpHasa obnactb
B3aUMOENCTBUS MEXAY Knaccamu, NapTusiMi, HauusiMy, Hapogamu, rocyaapctBaMu, coumanbHbIMU Fpynnamm,
BMacTblo U HacerneHueMm, rpaxgaHamu u ux obbeanHeHusiMu. KoHeuHo, 31O Haubonee obuwias, abcTpakTHasi
aedvHUUNS, HO OHa BEPHO OTpaXaeT BaXHEWWMWA U CHAOKHEMWMWA nnacTt o6 EeCTBEHHOW >KWU3HW,
CaMOCTOSITENbHbLIA MUP MOMUTUYECKNX LIEHHOCTEN, MaeanoB, MHTepecoB. [aHHyo cdepy kak pas v perynupyroT
NonNTUYECKNE HOPMBI.

MonuTuyeckne Hopmbl - 3TO MpaBura MNOBeAEHUS MHOTOYUCIEHHBLIX W pPasHOOOpasHbIX CyObEKTOB
NOMUTUKA  (MHOMBUAYAlNbHbLIX W KONMMEKTUBHBLIX), Y4YaCTHMKOB MOMUTUYECKOro npouecca, MONUTUYECKUX
OTHOLUEHUN. JTU HOPMbI COAEPXKATCA B PasNUYHbIX MNONMUTMYECKMX MaHudecTax, nporpaMmmax, peLleHusX,
3adaBneHunax, geknapaumax, yctaBax noiMTun4ecknx I'I3pTI/II7I n LI,BI/I)KGHI/IVI.

B Tex cnydadx, Korga nonutunyeckme HOPMbl MOJNy4akT OTpaXeHue B 3akKOHaX, KOHCTUTYUUAX, OHU
npuobpeTaloT Takke xapakrtep npaBoBbix. Bogopasgen mexay NOnMMTUYECKMMU U HOPUANYECKMMU HOPMaMu
NpoBECTM NOpPOM BecbMa TPYLAHO, TaK Kak OHM TECHO MepenseTeHbl, a Yalle BCero crnvealTca (Hanpumep, B
ctatbax KoHcTuTyumm). 310 HabnwgaeTca B OEeATENbHOCTM KakK 3aKoHOAATENbHOW, Tak U UCMOSTHUTENbHOM
BJ1aCTW. Bep,b 3aKOHbIl, WHble HOpPMATUBHbIE aKTbl MMEKT, KaK npaBuio, He TOJIbKO 3KOHOMWYeCkoe, HO U
nonutuyeckoe obocHoBaHne. Ho mexay npaBoBbIMU U MONIUTUYECKMMU HOPMaMM MOTYT BbITb Y MPOTUBOPEYMS.

B nonutmnyeckon obnactun MmeroTcs CBOM Tpaauuum, oOLEenpuHaTbie npasuna, TpebdoBaHus, NPUHLMMI,
atanoHbl. CyuwlecTtByeT nonutudeckad 3TuKa, T.e. CBO4 YCTOSBLUMXCS KaHOHOB, KOTOPbIX OObIMHO
NPUAEPKUBAIOTCHA YeCTHble, [OBPOCOBECTHbIE NONUTUKW. [NaBHbIE U3 HUX - 3TO COOMOAEHNE 3aKOHOB, Mopanu,
YCTaHOBMNEHHOrO NOpsiAKa, yBaXKeHWEe ONMOHEHTOB, NPaBANBOCTb, CryXeHne obLecTBeHHOMY gonry, énary.

K coxaneHuto, CoBpeMeHHasa poCCUICKas NOSIMTUKA - HE camas], MSIrko roBopsi, Ynctas cepa OTHOLLEHUI
mMexay noabMu. XKnsHb MOCTOSIHHO OEMOHCTPUPYET MPUMEpPbl HapylleHusi (HeCODMAEHUS) SreMEHTapPHbIX
npaesun nonutuyeckoro noeedeHns. OCobGeHHO 3TO NposBnseTcs B nepuog BblGOpoOB (BOMHA KOMMPOMAaTOB,
OuckpeauTauns CoMnepHUKOB, PacnpOCTPaHEHNE O HUX JIOXKHOW MHGOPMALMK, MHTPUrK, nogkyn nsbuparenen,
nyctble obelaHns KaHOuMOaToB Ha BbIOOPHbIE OOIMKHOCTW, TEHEeBOe (pMHaHCMpoBaHME, MPOHUKHOBEHUE BO
BNacTb KpMMMHaNa u 1.4.).

YYacTHUKM NONUTUYECKMX OGaTanui 4acTto AEWCTBYIOT MO MPUHUMMY: Lenb OnpaBAblBaeT CpeacTsa,
nobegutenen He cygsar. Cos3garTca M UCMONb3YOTCA Tak HasbiBaeMble "u3buparernbHble TexHonorum",
"MMMOXMenKepoBckne upmbl”, gpyrme XutpoymHble npvemMbl. OkasbiBaeTCsl MCUXONOrMdeckoe AaBfieHne Ha
nsbuvpartenen, BNOTb AO Yrpo3; BOLIMO B MPaKTMKy MaHWNynMpoBaHWe OOLEeCTBEHHbIM MHeHveM. Bracte,
npaBo, 3aKOHbl MpM3BaHbl 3PMEKTMBHO MPOTMBOCTOATbL BCEM ITUM SBMEHUAM, MpecekaTb Havbonee rpybble
M3BpaLLEHNss HOPMAribHOMW, LMBWUIN30BAHHOW MOMUTUKK. [lonuTtnyeckme HOpPMbl OOSDKHbI TaK XXe CTpOro
cobnogaTbes, Kak 1 NpaBoBbIe.

§ 5. NpaBoBbLIe Npe3ymMnuun U akCUOMbI

MpaBoBble MpPe3yMnuMM U akCMOMbl - He 3akoHodaTerlbHble HOPMbI, a creunduyeckue pasHOBUAHOCTU
npaevn (MPUHUMNOB), BbipaboTaHHbIX B XO4E ANMTENIbHOrO PasBUTMS IOPUAMYECKOW TEOPUM U NpaKTUKL. Byayun
NMPOAYKTOM OMbITa, OHU WrpaloT BaXHY PerynsaTMBHO-OpPraHu3ylollylo pofib B cdpepe NpaBOTBOPYECTBA,
NpaBONPUMEHEHUS, CyaebHOW, NPOKYPOPCKOA U CrEeACTBEHHON [OesTenbHOCTW, OKasblBalT BMMSIHUME Ha
CTaHOBIIEHME 1 pa3BUTUE NPABOCO3HAHUS, YIPOYEHNE 3aKOHHOCTU.

O6nacte ¥MX nNpuMeHeHusi oblwwMpHa. B cywHoOCTW, 3TO TOXe couuarbHble perynsaTopbl, HO BecbMa
cBoeobpasHble. Kak nprMemMbl NpaBoBOro PerynMpoBaHusi OHW OKasbiBalOTCH MOSE3HbIMY U HEOGXOAMMbBIMU NpK
BO3HWKHOBEHUW PasfUYHbIX "HecTaHOapTHbIX cuTyaumit". Ho umy nonb3ytoTcs M npyu 0BblMHOM, HOpMarbHOM
YHKLMOHNPOBaHUN NPaBOBOW CUCTEMBI.

Mpupoga 3aTuX SIBNEHWIn M3ydeHa HegoCcTaToYyHO MonHo. B yyeGHoOW nuTepaType OHM, Kak MpaBumio, He
OCBeLLalTCs, B NMporpaMMax He 3Hadatcs. VIM He HaxoguTcs MecTa B oOLiel Krnaccudgukaumm coumanbHbIX
HOPM, B TOM Y/Ce Cpeau MpaBoBbiX (B KAYeCcTBe caMoCTosATErNbHbIX). Mexay Tem 3HaHUS O HUX BaXkHbl ANist
npodgoeccroHarnbHOM NoAroTOBKU OPUCTOB.

Mpesymnuust o3HayaeT MNPeAronoXKeHWe O CYLEeCcTBOBaHUM (UMW HacTYMneHun) Kakux-nnbo akTos,
cobbITWil, 0OCTOATENLCTB. B OCHOBE Mpe3yMnuuM - MOBTOPSIEMOCTb >KM3HEHHbIX cuTyauuit. Pas HeuyTto
cMcTemMaTUYeckn NPOUCXOAUT, TO MOXKHO NPeaAnoNioXKUTb, YTO NMPU aHanorM4YHbIX YCIOBUAX OHO MOBTOPMIIOCH UMK
NOBTOPSIETCSA U Ha 3TOT pa3. Takol BbIBOA HE [OCTOBEPHbLIN, a BEpOoATHbIN. CriegoBaTtenbHo, Npe3yMnLuun HOCAT
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NPeLNONOXNUTENbHBIN, MPOrHOCTUYECKUA XapakTep. TeM He MEHEee OHU ChyXaT BaXKHbIM AOMONHUTENbHBLIM
WHCTPYMEHTOM TMO3HAHWSA OKpYXKaloLeh OeNncTBUTENbHOCTU. [pe3yMnumMmu BbICTynaloT B KayecTBe CPeacTBa,
MOMOraloLLEr0 YCTAHOBNEHMIO UCTUHBI. B 3TOM X Hay4Has n npakTnyeckas LEeHHOCTb.

MpaBoBble Mpe3ymnuuM OnpedensiTca B nuTepaType Kak 3akpenfieHHble B HopMax npaea
NPELNONOXEHUS O HANUYMN UM OTCYTCTBUM IOPUANYECKMX haKTOB. DTN NPELNOSIOKEHMSA OCHOBaHbI HA CBA3U C
pearibHO MPONCXoASALUMK NpoLeccamMu 1 noaTBepXaeHbl npeawecTtsyowmm onbitom (B.K. Babaes).

MpaBoBble NPe3yMnuMmn - pasHOBMAHOCTU obLwmx npe3ymnunini. OcobeHHOCTb NepBbIX, Kak 3TO BbiTEKAET
N3 NpUBEOEHHOrO OMNPELENEHNsi, COCTOUT B TOM, YTO OHW MPSIMO MM KOCBEHHO OTpaXalTcs B HOPMAaTMBHbLIX
akTax, obycrnoBneHbl NOTPEOHOCTAMN HOPUONYECKOTO ONOCpeSoBaHNs OOLLLECTBEHHbIX OTHOLLUEHUA U OEUCTBYHOT
TONbLKO B NPaBOBON cdepe.

Haunbonee xapakTepHble Npe3yMmnuum:

Mpe3ymnuus 3HaHWsi 3akoHa (NpaBo3HAKoOMCTBA). ANpuopKu NpegnornaraeTcs, YTo Kaxabi YneH obLiecTea
3HaeT (MNK No KpanHen Mepe AOSKEH 3HATb) 3aKOHbI CBOEW CTpaHbl. He3HaHWe 3akoHa He ocBOOOXAaeT HMKOro
OT OTBETCTBEHHOCTM 3a €ro HapylweHue. Bo Bcex MpaBOBbIX CUCTEMAxX MCXOAST U3 TOro, YTO rpaxaaHuH He
MOXET B Ka4eCTBe OnpaBhaHUs CCbINaTbCA Ha CBOK OPUANYECKYI0 HEOCBEAOMIEHHOCTL - 3TO He ByaeT NPUHSTO
BO BHMMaHUe, XOTsi 3aBe4OMO SICHO, YTO HU OAMH YerioBeK He B COCTOSIHUM NO3HaTb BCe OeNCTByOWME B JaHHOM
obLecTBe NpaBoBble HOPMbI 1 akTbl. OgHaKo MHasi nocklrika Obina 6bl 30ech KpariHe OnacHOW.

Mpn atom camo coboli pasymeeTcsi, YTO 3aKOHbl AOMXKHbl ObiTb OMUManbLHO onyGnukoBaHbl, YTOObI
rpaxgaHe MMenu OOBLEKTUBHYH) BO3MOXHOCTb C HMMW 3HAaKOMWUTbLCS M COOTHOCWUTb CBOE MOBeAEeHMe C WX
TpeboBaHuaMM. [IpeBHAS MyApoCTb rnacuT: "3akoH He o00s3biBaeT, ecnv OH He obHapogoBaH". WHcTuUTyT
npomMyneraumm (NybnuyHoe ob6bsBNeHne, noBeaeHne Ao Bceoblero ceegeHuns) 3akpenneH B KoHctutyuum PO
(4. 3 ct. 15).

Mpesymnuuss HEBUHOBHOCTM, COrMacHO KOTOPOW KaObli rpaXkgaHWH npegnonaraetcsi  YecTHbIM,
nobponopsiaoYHbIM M HU B YeM He BUHOBHbLIM, Moka He OydeT B yCTAHOBNEHHOM MOpsidke AoKa3aHO MHOE,
npuyemMm 6pems goKasblBaHUSA NEXUT Ha TeX, KTO OOBMHSAET, a He Ha caMoM 06BUHsIEMOM. [JaHHOEe MonoXxeHue
3aKpenneHo B MexayHapoAHbIX NakTax O npaBax Yernoseka, nonyyuno otpaxkeHune B KoHctutyuum PO (cT. 49).

Mpesymnuun cnpaBennMBOCTM 3aKOHa; UCTUMHHOCTUM U OOOCHOBAHHOCTU MpPUroBOpa; OTBETCTBEHHOCTU
poauTenen 3a Bpend, NPUHMUHEHHBIW WX HECOBEpPLUEHHONETHUMU [OeTbMMW; MPeanosriokeHns o TOM, 4TO
hakTuyeckuii Brnagenew BeLn SBnsieTcsi ee COGCTBEHHNKOM, YTO NPUHAANEXHOCTb CrieayeT 3a rMaBHOWN BELLbHO;
no3xe M3gaHHbI 3aKOH OTMEHSAET npedblayLnid BO BCEM TOM, B YEM OH C HUM PACXOAMTCS; HUKTO He MOXeT
nepegatb gpyromy Oonbllie npaeB, YeEM MMEeEeT caMm; ChneumanbHbli 3aKOH OTMEHSIeT OencTBue obuiero; K
HEBO3MOXHOMY He 00653bIBaloT; KTO HE OTpuUaeT, MPU3HAET; He BCe, YTO 3aKOHHO, HPaBCTBEHHO, u Ap. Jlobas
npesymMnumsa npuHMMaeTcs 3a UCTVHY, OHa AeWCTBYeT A0 TeX Nop, NoKa He Joka3aHo obpaTHoe.

OT npesymnuuin HeobxogMmo OTnMYaTb BEepCcUM M TUMNoTe3bl, KOTOpble TOXEe MpenCcTaBnsitoT cobon
npeanonoxeHusi. Bepcusa - 3To0 OAHO M3 HECKONbKMX NPEeanoNoXEeHUN, Kacarowmnxcst paktoB U 00CTOATENLCTB
KOHKpeTHoro gena. Cdepa OencTBUA BEPCUMM OrpaHMYeHa pamMkammn paccrnegyemoro npectynnenus. lNpaega, B
00LLeCTBEHHO-NONTUTUYECKOM JIEKCUKOHE CIOBO "Bepcua” Hepeako ynoTpebnsercsa u B 6onee LWMPOKOM CMbICIe.

MnoTesa ecTb NpegnonoxeHve, BbliABAraemMoe B MpoOLEcce WCCrefoBaHUSA Kakoro-nvbo siBneHus u
Tpebytollee TeopeTu4eckoro 0O0OCHOBaHUA M MPOBEPKM MpakTukon. Ecnv npesymnumsa, akkymynumpys B cebe
NpeaLecTBYIOWNIA OMbIT, MOCTOAHHO HAXOAUT XU3HEHHOE NOOTBEPXKOEHME CBOEN MPaBUITbHOCTM (YTO, KOHEYHO,
He WCKMoYaeT cnyyYaeB HECOOTBETCTBUS OTAENbHbLIM CUTyaunsM), TO rmnoTesa ¢ camoro Hadana 6asupyeTtcs Ha
CTPOroO Hay4HbIX MOMOXEHNAX, KOTOPbIE HE AOMKHbI NPOTUBOPEYNTE UCTUHHBIM 3HAHUSIM B JaHHON obnacTtw.

[MpaBoBble akCMOMbI OMpPedenstTCa Kak CaMOOYeBUAHbIE UCTUHBLI, He Tpebylowue fokasatenbcTts. Mx
3HayeHMe B TOM, YTO OHMW OTpPaXalwT yXKe YCTaHOBMEHHblIE W [OCTOBEPHble 3HaHMsA. 3TO "mpocTeniune
IOPUANYECKME CYXOEHUS 3SMMUPMYECKOTO YPOBHS, CITOXMUBLUMECA B pes3yfbTateé MHOrOBEKOBOrO OnbiTa
coumanbHbIX OTHOLLIEHUA U B3aMMOOENCTBUS YenoBeka ¢ okpyxatowen cpegon” (I.H. MaHos).

Hayka onvpaeTcsi Ha HUX KaK Ha UCXOAHble, MPOBEPEHHbIE XM3HbKO AaHHble. B obwen Teopun npasa
aKCMOMAaTUYECKNX MOMOXEHUA MHOMO: KTO XMBET MO 3aKOHY, TOT HUMKOMY He BPeawuT; Henb3s ObiTb cyaben B
CBOEM COOCTBEHHOM [erne; 4TO He 3anpeLieHo, TO paspelleHo; BCAKOEe COMHEHME TOMKyeTCs B Monb3y
00OBMHAEMOrO; MOAM poXaalTcs CBOOOAHBIMM WM paBHbIMM B MNpaBax; 3akOH OOpaTHOM CUMbl HE VMEET;
HecrnpaBe4nMBO HakasbiBaTb ABaXdbl 3a OAHO WM TO e MpaBOHapylleHue; ga OyadeT BbicnylwaHa BTopasi
CTOPOHA; THEB HE OmnpaBAblBaeT MpPaBOHAPYLUEHWUS; OOUH CBUAETENb - He CBuAETenb; ecrnm OOBUHEHUE He
JOoKa3aHo, OOBMHSAEMBIN OMpaBAaH; MOKa3aHWsl B3BELUMBAKT, @ HE CYUTalT; TOT, KTO LWaguT BMHOBHOIO,
Haka3blBaeT HEBMHOBHbIX; NPABOCYAME YKpPEMMsieT rocygapcTBO; BNacTb CyLeCTByeT Tonbko Ansd gobpa u gp.
Bce aTn akcmombl UrpatoT BaXKHYHO PErynsaTUBHYHO, MPUKNaAHYo U NO3HABaTENbHYHO Porb.

KOpugunueckne dukumm. Pukuma B nepeBode C NaTblHU - BblAyMKA, BbIMbICEN, HEYTO pearnibHO He
cyuiecTtBytollee. B opvcnpygeHumm - 3To ocobbii MpUeM, KOTOPbIV 3aKnio4aeTcs B TOM, YTO ENCTBUTENBbHOCTb
NnoABOOMTCA MOA HeKyto hopMyny, e/ He COOTBETCTBYHLLYH WM Jaxe BooOLWe HuMYero obliero ¢ Hew He
MMEIOLLYH0, YTOObI 3aTeM M3 3TON hopMyribl CAenaTh OnpeaeneHHble BbiBoAbl. OTO HEOOX0AUMO AN HEKOTOPbIX
NPaKTUYECKMX HYXA, MO3TOMY (DUKLUMM 3aKpennsaTcs B npase. PuKUNS MPOTUBOCTOUT UCTUMHE, HO NMPUHMMaETCs
3a UCTUHY. DUKUNA HUKOMY He BpeauT. HanpoTtus, oHa nomnesHa.

[aHHble ABNeHMs Bbiny XOPOLLO N3y4YeHbl NPeACcTaBUTENSMU PYCCKOro NpaBoBeaeHns. B coBeTckoe Bpems
OHW He npuBneknn ocoboro BHUMaHWA. OavH U3 BUOHbIX topucToB npowunoro, P. VepwuHr, oxapaktepu3oBarn
UKLMN KaK "HOpUONYECKYI0 NOXb, OCBSLLEHHYIO HEOOXOOUMOCTBIO... TEXHMYECKUn obmaH". OuKuumM LIMPOKO
NCMNOMb30BamnCh ELLe PUMCKUMW KOPUCTaMM.

B kayectBe TMNMYHOro npumMepa GUKLUMN M3 POCCUMIACKOrO 3akoHogaTenbCcTBa OObIMHO MPMBOAMTCSA
MOMNoXeHNe O Npu3HaHuM nvua 6e3BecTHO OTCYTCTBYHOLWMM, KOTOopoe rnacut: "lpaxgaHuH MoxeT ObiTb no
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3asBNEHUI0 3aMHTEpPEeCOBaHHbIX MWL, NpU3HaH cyaoM 6e3BeCTHO OTCYTCTBYIOLLUM, €CNU B TeYeHne O4HOro roga B
MECTe €ero XuTenbCTBa HET CBEAEHUN O MecTe ero npebbiBaHuWs.

Mpn HEBO3MOXXHOCTU YCTAHOBUTL OEHb MONyYeHMs MOCHEeLHMX CBedeHWn 06 OTCYTCTBYHOLLEM Hadariom
ncuncneHnsa cpoka ans npusHaHus 6e3BecTHOro OTCYTCTBMSA CUMTAEeTCA NepBoe YMCIo Mecsaua, crieayoLero 3a
TEeM, B KOTOPOM ObInn nony4deHbl nocnegHne cBedeHus 06 OTCYTCTBYIOLLEM, @ NPU HEBO3MOXHOCTM YCTaHOBUTb
3TOT MecsL, - NepBoe siHBaps crnegytowero roga” (ctT. 42 K P®).

AHanormyHyio cutyaumio mmeet B Buay cT. 45 TK PO (obbaABneHve rpaxgaHuHa ymepLuum),
ycTaHaenmeatowas: "1. MpaxaaHuH MOXeT OblTb 06BbABMNEH CyAO0M YMEPLLMM, ECITM B MECTE €r0 XUTENbCTBa HET
CBeZleHWIn 0 MecTe ero npebbiBaHWsA B Te4eHue NATK NeT, a ecnv oH nponan 6e3 BecTu npu obcToATENbCTBAX,
YrpoXaBLUMX CMEepTbi UMM Aalolmx OCHOBaHWe npepgnonaraTe ero rmbenb OT onpegerneHHoro Hec4YacTHOro
crny4asi, - B Te4eHMe LecTn MecsueB... 3. [lHeM CMepTu rpakgaHnHa, 06 bsIBNEHHOIO YMEpPLUMM, CYMTaeTcs AeHb
BCTYMJIEHUS B 3aKOHHYIO CUIY pelleHns cyda ob oObsBneHun ero ymepwmm. B cnyvyae oObsBneHUss ymepLumm
rpaxgaHuHa, nponaswlero 6e3 BeCTVM Npu OOCTOATENbCTBAX, YrPOXaBLUMX CMEPTbIO UMM [aloLUX OCHOBaHWe
npegnonaraTe ero rubenb OT OnNpeAeneHHoOro Hec4acTHOro cry4as, Cyd MOXET npu3HaTbh AHEM CMEepTU 3TOro
rpaxxgaHuHa geHb ero npegnonaraemomn rnbenu”.

3.M. YepHMNoBCKUN OTMEYAET, YTO CMbICI HPUaANYECKMX (OUKLUA BblipaXkaeTca BBOAHbLIMU CrioBamMu: "Kak
6bl", "kak ecnm 6bl", "gonycTum". OH NPMBOAUT MNOOOMBITHBIA NPUMEP B3aMMOCBA3M OUKLMM U NPEe3yMMLMN U3
dpaHLy3ckoro npaea, KOTOpoe NpedycMaTpuBaeT, YTO B Clyvyae OOHOBPEMEHHOW rmbenu Myxa W XeHbl B
pesyrbTaTe aBMaLUOHHOM NN aBTOMOBUITbHOW KaTacTpodbl My CYMTAETCs yMepLUUM NepBbiM, €ro MMyLLLECTBO
nepexoguT K XeHe, a OT Hee - K ee poacTBeHHuUkam. OCHOBaHHas Ha MeaWUMHCKOW CTaTUCTMKE npesyMnuums
GonbLUel XKXMBYYECTM KEHLLMH NpeBpaLLaeTcs B JaHHOM Cryvae B OpUANYECKYHO.

Takum obpasom, npesymnumm, UKLUM, aKCUOMbI Kak Obl JOMOMHAT COBOM Knaccuyeckue npaBoBble
HOPMbI M CrykaT BaXkHbIM MOACNOPbEM B PEryNMPOBAHMM CIIOXHBLIX B3aMMOOTHOLLEHMI Mexay NioabMu. Kak mbl
BMAENN, UMEHHO OHM MOMOTralT BbIXOAUTb U3 Hanbonee 3aTpyaHUTENbHBIX CUTYaUU U KOMMN3UNA.

B cBA3M C 9TMM YyKasaHHble Pa3HOBUOHOCTM COLMArbHbIX OPUMEHTUPOB, B KOTOPbLIX OTPaswrncs OnbIT
MOKOMEHWUN M KOTOpble SABMSAKTCA COCTABHOW YacTbio €4MHOW HOpMaTMBHOW cucTeMbl nboro obuiecTsa,
OOSDKHbI, MO HaleMy MHEHMIO, CTaTb npegmeTom 6onee MNpuUCTanbHOMO BHUMAHWUA HOPUAUYECKON Hayku W
npakTukn. Nx cnegosano 6bl BKNIOYNTL B BY30BCKUE MPOrpamMmmbl, JIEKLNOHHBLIE KypPChl, YHEOHMKN.

KnsHb 6eckoHeyHO pasHoobpasHa, B Hell BO3HUKaeT MHOXECTBO HEOObIYHbIX (YHMKAnbHbIX) MONOXEHUNA,
COCTOSsIHMI, OBCTOATENbLCTB, HA MEPBLIA B3rMs4 CryyYalHbiX W TpygHonpedckasyembix. Ho, Kak M3BECTHO,
CNyYamnHoCTn - hopma NPOSIBNEHNST 3aKOHOMEPHOCTEN. [103aTOMy MX Hado usy4vathb.

CtyneHTbl-npaBoBeAbl LOMKHbI OblTb FOTOBbI K BCTPEYe C cambiMM "3ambliCrioBaTbiMWU  CrOXXeTamun'"
OENCTBUTENBHOCTU, YMETb WX aHanusvpoBaTb, U3BreKkaTb M3 MapagokCoB nonesHble ypoku. OCoBeHHO aTo
Ba)XHO B YCMNOBUSAX JIOMKM CTapblX W HapOXOEHWS HOBbIX OTHOLUEHWW, Korda B HavbonbLuen cTeneHu
NposiBNsOTCA NPobenbHOCTL U HENOMHOTa Npasa.

B TakuMx cuTyauusix nepBoCTENeHHOe 3HayeHune npuobpeTaloT NPaBOCO3HaHWE U KOMMETEHTHOCTb TeX,
KOMY MPpUXOQMTCH CaMOCTOATENbHO, a He TOMbKO MO roTOBbIM peuenTamM OCMbICIIMBaTh M paspeluaTb KOHKPETHbIe
gena, BblpabaTtbiBaTbh NpeLeaeHTbl, yCTaHaBMBaTb UCTUHY.

KoHTponbHble BONPOCHI

1. HasoBute OCHOBHblEe BMAbI cOUManbHbIX HOPM. KakoBbl MX YHKUMKW, Ha3HaveHue, OoTnuymMe oT
TEXHUYECKUX?

2. YKaKuTe XxapakTepHble NpU3HaKku, oTnMyaoLwme npaBo OT UHbIX couuarbHbIX HOPM.

3. B 4em 3akrnovaeTcsa CXOACTBO, pasnMyne 1 B3anmonenctemne npaea n mopann?

4. BO3MOXHbI 1 MPOTMBOpEYNs (KOMnmM3umn) Mexay npaBoOBbIMM M MoparbHbiMM HopMmamn? Ecnu ga, 1o
KakoBa Mx npvpoaa, NpU4mnHbl, NyTN yCTPpaHeHWsA?

5. YT0 Takoe npaBoBble NPE3yMMLMN 1 akcuoMbl? KakoBa X porb B OPUONYECKON HayKe 1 NpakTUke?

6. Nepeuncnnte OCHOBHbIE BUAbI COLMarbHbIX HOPM.
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Masa 10. MTIPABOCO3HAHUE U NMPABOBAA KYJIbTYPA
§ 1. MpaBoco3HaHMe: NOHsATUE, CTPYKTYpa, BUAbI

MpaBoco3HaHne - ogHa u3 OpPM OOLLECTBEHHOIO CO3HaHWA Hapsdy C NOMUTUYECKUM, HPaBCTBEHHbIM,
Hay4HbIM, XyOOXeCTBEHHbIM, dunocodpckum 1 T.4. epen Hamu Te OpPMbI, B KOTOPbLIX JIOAM MO3HAOT,
OCBaMBalOT OKPYXalLWMN UX MUp, OOBEKTUBHYIO peanbHOCTb, COOCTBEHHOE ObiTve. Y Kaxaon copmbl CBOWA
npeamet (obnacTtb) oTpaxeHusi. Y npaBOCO3HaHMA - 9TO NpaBo, NpaBoBas AeNCcTBUTENbHOCTb. CneaoBaTenbHO,
NpaBOCO3HaHMWE - lopuanyeckas Kateropus, noanexailas n3y4yeHuio lopuandeckon Haykom.

B oTeuyecTBeHHOW nuTepaType MNpaBOCO3HAHWE OMNpefensieTcsa Kak COBOKYMHOCTb B3rNsA0B, WAEN,
npeacTaBneHU, a Takke YyBCTB, SMOLUIA, NEPEXNBAHUIA, BblpaXaroLMxX OTHOLLIEHWEe Nioden K OelcTByoLweMy
Unun xxenaemomy (gonycTMMomy) npasy 1 ApYrM NpaBoBbIM SIBEHUSAM. Pedb uaeTt o ToM, Kak foan NoOHMMatoT U
BOCMPMHMMAIOT NPaBO, Kak €ero OCO3HalT, Kakum xoTenu Obl BMaeTb npaBo B upeane. OTcioga TepMuH -
"npaBoco3HaHune".

Kaxxabl YenoBek SABNAETCA HOCUTENEM OnpeaeneHHOro NpaBoco3HaHms. HeBaXHO Kakoro - BbICOKOro unm
HWU3KOro, PasBUTOrO WMM HE3PEenoro, MNpPaBUIIbHOTO WM WCKaXXeHHOro. [naBHoOe TO, YTO rpaxgaHuH uMeet
cobCTBEHHOE MHEHWE O npaBe, MYCTb U He BMOSIHE KOMMETEHTHOE. 34ecCh YMECTHO CKasaTb: KaXabli CyauT O
npaee "co cBOeW KOnokorbHKU". 3agava 3akni4vaeTcs B TOM, YTOObI (hOpMUPOBaTL Y BCEX HYXXHOE, LOIKHOE,
Kernaemoe npaBoOCO3HaHMeE.

W.A. VinbuH B cBoel mM3BecTHoM paboTte "O cywHOCTM npaBoco3HaHWa" nucan: "HeT uyenoseka 6e3
NpaBOCO3HaHUS, HO €CTb MHOXECTBO fodel C npeHebpexeHHbIM, 3anyleHHbIM, YPOAMWBbLIM WU Aaxe
OAMYaBLLMM NpaBoco3HaHneM... OgHako 1 cnaboe, NnpogaxHoe, pabckoe, NpecTyrnHoe NpaBOCO3HaHNE OCTaeTcs
npaBoOCO3HaHMEM, XOTA ero ayweBHO-AYyXOBHOE CTpOeHMe OKa3blBaeTCA HeBepHbIM, a ero coaepxXaHue u
MOTMBbI NOXHbLIMU 1 AYPHLIMA".

BepHoe, agekBaTHOEe OCO3HaHWE NpaBa MMEET BaXHelLlee 3Ha4YeHe Ans Xu3HegesaTensHOCTU MHANBUAA,
ero nosefeHusl, PUONYECKOro MUPOBO33PEHUS, KyMbTypbl, FpaKgaHCKOM nosvumu. He noaroToBrEHHbIN B
NnpaBoBOM OTHOLLEHUN YenoBeK, KakK npaesuno, counanbHO NaccnBeH, 3aMKHYT B Y3KOM MUpe NMNYHbIX MHTEPECOB.
Hepassutoe unv gedopmmnpoBaHHOE MPaBOCO3HAHWE CRYXUT NUTaTeNbHOW CPedon MHOMMX NPaBOHapYLLUEHWUN,
OPYrMx aHTMOBLLLECTBEHHbIX aHOMasMN.

lMpaBoco3HaHMe BblpaXkaeT OLEHKY MpaBa C TOYKW 3PEHUS ero CnpaBeannBOCTU UMW HECTIPaBeanmBoCTy,
MSTKOCTU WNU CTPOrOCTW, COBEPLLUEHCTBA MM HECOBEPLUEHCTBA, 3PeKkTMBHOCTM MM HeadppeKTUBHOCTH,
OOCTOMHCTB UMW HeQoCTaTKoOB. JTO - pa3HoobpasHble, MOPOW MOMSPHO MPOTUBOMONOXHbIE CYXOEHUS O Npase,
opgobputenbHas UNu oTpuuaTtenbHas peakums Ha ero AencTeme.

[Mpn 9TOM OLEHMBaAETCA He TOMbKO MPaBo, 3aKOHbI, HO U Apyrue puanyeckne MeHOMEHbI - 3aKOHHOCTb,
NpaBonopsiAoK, NPaBOTBOPYECTBO, NpaBOCyAME, akTbl NPAaBOCYAWs, XOf, MpaBoBoOW pedopMbl (€Criv MMeTb B
BMAY COBPEMEHHYI0 Poccuio), CoCTosiHMe NpecTynHOCTU, AeATeNbHOCTb NPaBOOXPaHUTENbHbLIX OpraHoB U T.4.,
Kopoye - BCe, 4TO mpoucxoguT B npaBoBon cdepe. [nanasoH nNpaBOCO3HAHMSA BeCbMa LUMPOK, OH OXBaTblBaeT
BCE CTOPOHbI 1 acnekTbl MPaBOBON XU3HM 00LLeCcTBa.

Ocobyto ponb NpaBoCO3HaHWE UrpaeT B cyaebHON, NPOKYPOPCKOM U CneaCcTBEHHOW NpakTuke. M3 nctopum
Halliel CTpaHbl M3BECTHO: KakK, B KaKMX LeNisaxX B MPOLUSIOM MCMOMbL30Banoch "peBosoLMOHHOE NpaBOCO3HaHUE".
XapakTepHO B 9TOM OTHOLUeHMU 3amedaHue B.WN. JlenmHa Ha npoekT MNporpammbl PKI1(6), Bbicka3aHHOe nm B
1919 r.

"Ha nyTm K KOMMYHM3My u4epe3 AuKTaTypy nporetapyata napTusi KOMMYHWCTOB, OTOpacbiBasi
JemMoKpaTMyeckme IO3yHru, ynpasgHseT 6e3 ocTatka Takve opraHbl Oyp)Kya3HOro rocrnoacTBa, Kak cyabl
MPEeXHero yCTPOMCTBA, 3aMEHsIs WX KaccoBbiMM paboye-kpeCTbAHCKUMU cydamu. <...> OTMEHUB 3aKOHbI
CBEPrHyTbIX MNPaBUTENbLCTB, NapTus [JaeT BblOpaHHbIM COBETCKUMU u3bvpatensiMm CyabsiM  FIO3yHr -
OCYLLECTBNATb BOMO Mponetapuara, MPUMEHsIA ero OeKpeTbl, a B Cfy4ae OTCYTCTBUS COOTBETCTBYHOLLETO
JeKpeTa Ui ero HeMmorHOTbl PYKOBOACTBOBATLCH COLMANIUCTUYECKMM MPABOCO3HaHNEM" <*>,

<*> JleHunH B.W. MonH. cobp. cou. T. 38. C. 115.

lMockonbKy B TO BpEMS HOBbIX AEKPETOB ObINO elle Mano, TO B PacrnopsbkeHWW Cyden ocTaBarcsl oauH
"3akoH" - X COOCTBEHHOE NPaBOCO3HAHME M YCMOTPEHNE. B COOTBETCTBUM C HUM OHM 1 BepLuunu "npasocyane”.
HekpeT o cyge oT 22 Hosi6pa 1917 r. ynonHomouvMBan cyabl BbIHOCUTb pELUEHMS Ha OCHOBE CBOErO
PEBOSIOLUNOHHOIO  MPAaBOCO3HAHUA W PEBOSIOLUMOHHOIO MOHMMaHua cnpasegnueoctu. Cyabm xe B
paccMaTpvBaeMbI NepMog HE NMENN He TOMbKO HPUANYECKOro, HO BOObLLE HMKAKoro o6pa3oBaHnsi, a NOpPon K
3N1eMEHTaPHON rPaMOTHOCTMN.

Mo aToM npuymHe ponyckanacb Macca BCEBO3MOXHbLIX HAPYLUEHWIA 3aKOHHOCTW C  TparnMyeckumm
NocneacTBMAMMK, Liapunn BOSIOHTapu3M, cyobekTnBuam, pacnpasbl. B nocnegytowem W.B. CtanuH npogormkmn
3Ty JIMHUIO Ha penpeccuu, Mcxodsd M3 fnosyHra "Mo Mepe CTpouTenbCTBa coumanuama knaccoBas Gopbba
ycunueaeTtca" u ¢ "Bparamu Hapoga" Hago nocTynaTb COOTBETCTBEHHO. B Tom uncne n ¢ ncnonb3oBaHWeM
cynoB. NMpaBo 6bIN0 NOCTaBMEHO Ha CNYXOy TOTaNnUTapHOMY PEXMMY.

B coBpemeHHON cynebHOM MpakTMKe MNpaBOCO3HAHWE TakkKe WrpaeT CYLLEeCTBEHHYIO pOfib, HO OHO
OCHOBaHO YyXe Ha MNpoYHOM yHOAMEHTE KOHCTUTYLMOHHOrO W TeKyllero 3akoHoAaTenbCTBa, BbICOKOM
npodeccrmoHanmame cygew, Ux HPaBCTBEHHO-TYMaHUCTUYECKMX U OEMOKPATUYECKUX YOexOoeHWUsiX, NpuU3HaHuu
eCTecTBeHHbIX npaB 4yenoseka. Ocoboe 3HayeHWe NpaBOCO3HaHWME MpuobpeTaeT Npu MCNONb30BaHUM Cydamu
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WHCTUTYTa aHarnoruv npasa, Korga pelleHus BbIHOCSATCA He Ha OCHOBE KOHKPETHOro 3akoHa (Hopuav4eckon
HOPMbI), @ UCxoOs M3 MOHUMAHMA CyAbSAMW OOLIMX Hadvarn, NPUHLMMIOB, CMbICMA, AyXa POCCUMICKOro npaea,
FNINYHOTO OMbITa U COBCTBEHHBLIX NPEACTaBIEHNI O CNPaBeAIMBOCTH.

lMpaBoBOe CO3HaHME TECHO CBSA3aHO C MOMUTUYECKUM W HPaBCTBEHHbIM CO3HaHWeM. Beob MHorue
NpaBoOBble aKTbl, 3aKOHbl, OLEHMBAEMble MNPAaBOCO3HAHMEM, WUMEKT TaKkKe MNONMTUYECKOe W HpaBCTBEHHOE
cogepxaHve (Hanpumep, KoHcTuTyums). Booblie B OocHOBe npaBa neXwuT, Kak U3BecTHO, Mopanb. Pycckue
AopeBontounoHHble topuctbl (U.A. UnbuH, B.C. ConosbeB) onpeaensnu npaBo Kak "MUHUMYM HPaBCTBEHHOCTU"
Unn Kak "lopuamndeckn 3akpenneHHylo mMopanb”. [o3ToMy B NpaBOCO3HAHWM OpraHWYecku nepenseTarTcs Kak
lopuonyeckme, Tak M 3TMYeckne u nonutudeckne maewn. Oa m Bce opMbl OOLLECTBEHHOrO CO3HaHWA He
OTrOpOXEeHbI APYr OT Apyra HEMPOXOAMMOWN CTEHON.

MpaBoCco3HaHWe BbLINOMHAET creayloLlimMe OCHOBHblE OYHKLMM, pacKpbiBaloLiMe ero porfib U coumarnbHoe
Ha3Ha4yeHne B obLlecTBe: 1) OLEHOYHYI0; 2) perynaTuBHyto; 3) Nno3HaBaTenbHYo; 4) MPOrHOCTUYECKYIO.

OueHouvHas pyHKUMSA 3akmo4aeTcas B TOM, YTO C MOMOLLbIO NPaBOCO3HAHMS OCMbICIIUMBAKOTCS,
aHanu3MpylTcsl U OLeHMBalTCA BCce 6e3 WCKMIoYeHUs 3neMeHTbl NpaBOBOW CUCTEMbI, BCA MpaBoOBas XWU3Hb
obLecTBa C TOYKM 3pPEHUS UX COOTBETCTBUS UITM HECOOTBETCTBUS OMNpeAeneHHbIM Kputepusm. OLeHKa MOXeT
ObITb Kak NO3UTUBHOW, TaK U HEraTUBHOW, T.e. KpUTMYeckon. Hn ogHo topuguyeckoe siBreHne, obpasoBaHue, HU
OOWH MPaBOBOW MHCTUTYT HE OCTalOTCsl BHE aHaNUTMYECKOro OMOCPedOBaHWs UX npaBoco3HaHueM. OueHke
noaBepraeTcs NpaBoBasi NONUTMKA rOCyAapcTBa, AeSTENBHOCTL €ro OpraHoB, BIACTHLIX CTPYKTYP, AOIMKHOCTHbIX
nuu, 3aKkoHoJaTenemn; NpaBoMepHbIe Y MPOTUBOMNpPAaBHbIE NMOCTYNKW rpaxaaH, cobcTBeHHOe noBeaeHne cybbekTa
(camooueHka). YITU OT OLLEHOYHOIo CY>KOEeHNS NPaBOCO3HAHUSA OYEHb TPYOHO.

MpaBoco3HaHne onpeaenseT "4To Takoe xopolwo" un "4To Takoe nnoxo" B npaBoBon cdepe. Hanpumep,
NpaBoOMEPHOE MoBedeHME, Aa €elle aKTMBHOe, - 3TO XOpOLo, a NPOTUBOMpaBHOE MNOoBeAeHWe, Tem 6Gonee
NpecTynHoe, - 370 Nnoxo. NpaBoCco3HaHWe B3BELUMBAET Ha BeCax CrpaBeanvBOCTU LEHHOCTb TEX WMU UHbIX
NpaBOBbIX ABMEHUNA, MOHATUI, KATEropui, OTHOLLEHUI, UX POfb U 3HAYEHWE B XN3HK obLLecTBa, NONe3HOCTb Unn
BPEAHOCTb ANS YernoBeka.

PerynaTneHasa yHKUMSA O3HAYaeT, YTO XOTS NPaBOCO3HaHWE, B OTNIMYME OT Npasa, U He OCYLLEeCTBnseT
HenocpeaCTBEHHOrO MPaBOBOr0 PErynMpoBaHNs OOLLECTBEHHbLIX OTHOLUEHWUI (B CMbICIE YCTaHOBMEHUSI KaKuX-
nnbo 3anpeToB, NpeanucaHui, OO3BOSIEHUNA, OMpeneneHns puandeckmx npas U 00A3aHHOCTEN CYyOBLEKTOB,
CaHKuMN 3a MpaBoOHapylweHus W T.4.), OHO TeM He MeHee CnocobHo okasbiBaTb 3ddekTmBHOe
obleHopMaTBHOE BO3L4ENCTBME Ha MOBedeHMe nogen, onpegensaTb WX OPWEHTUPbI, LUenwu, yCTaHOBKW.
Perynupytowasa ponb NpaBOCO3HaHMSA OTHOCUTENbHA, OAHAKO OHA AOCTAaTOYHO Benvka W nonesHa, ocobeHHo B
nnaHe gyXOBHOro, MOpParnbHOro, KyrbTYpPHOro BAMSIHUS Ha MHOMBMAA.

[MpaBoco3HaHne He 0bnagaeT ToW CTENEHbIO HOPMATUBHOCTU, Kako obnagaeT nNpaBo, HO OHO, BO-NEPBbLIX,
conpoBoXgaeT, TOYHee, MpoHU3bIBaeT cobonM BeCb Mpouecc [JAeWCTBUS npasa, Mpouecc npaBOBOro
perynupoBaHus; BO-BTOpbIX, CaMO BbipabaTbiBaeT M codepxuT B cebe onpedeneHHble 3TanoHbl NoOBeAeHUst
CyOBLEKTOB, Npexae BCEero Ha ObITOBOM, 3MMMPUYECKOM ypoBHE. [1paBOCO3HaHME - HE BHELUHWA, a [NaBHbIM
06pa3oM BHYTPEHHUI perynaTop AesTenbHOCTU nHauBuaa. Jinwb B OoTAEMNbHbIX CriyyYasix NMpaBoOCO3HaHWE MMeeT
NpsiMOe OTHOLLIEHUE K pa3peLLeHnNto KOHKPETHbIX Aen (aHanorns npasa).

MosHaBaTenbHas OYHKUWS COCTOMT B TOM, YTO MpPaBOCO3HaHWE Kak hopMa OTPaXeHUs N OCBOEHWUS
NpaBoOBOW AENCTBUTENBHOCTM akKymMynunpyeT B cebe 0bLIMPHBLIA KOMMNITEKC 3HaHWUA 06 3TON LENCTBUTENBbHOCTH, O
npaBe W ero OencTsun, APYyrux opugndeckmx ¢eHomeHax. Yem Bbile y TOr0 MMM MHOrO cybbekTa
npaBoOCO3HaHWe, TEM Bbille YPOBEHb €ro NPaBOBOW OCBEAOMIIEHHOCTU, MHPOPMMPOBAHHOCTU. [Npuyem 3HaHus,
HakannMBaeMble NMPaBOCO3HAHMEM, MOCTOAHHO YrNyOnATCa U PacnPOCTPaHAITCS, AenarTcs AOCTOSHUEM BCe
Bornee WMpokoro Kpyra uanyeckmx v topugudeckux nuu. Croga ke BXOAWUT NpaBoBOe MPOCBELLEHNE HAaceneHus,
MOAroTOBKa HOPMONYECKUX KagpoB, NpaBoBas nponaraHga, nevyaTHble TpyAbl, CPeAcTBa MaccoBOW MHpopMauum.

MporHocTuyeckas yHKUNS pacKpbiBaeT CMOCOOHOCTb MPaBOCO3HAHUSA MATK BNEpean npaea, 3arnsgbliBaTb
B Oyayuwiee, gaBaTb MNPOrHO3 MpaBOBOrO pa3BUTUS, MpeaBuAEeTb MOCNEACTBUA MPUHATUS TEX WU MHbIX
3aKkoHogaTtenbHbIX akToB. [lporHosupoBaHue - BaxHeWwee YycrioBue 3PPEKTUBHOCTU AEUCTBYOLLEro
3aKoHoAaTenNbCTBa, a Takke npeanonaraeMbix Mep B AaHHown obnactu. Korga gencreue TOro Unv MHOro 3akoHa
JaeT oTpuuartenbHble pe3ynbTaTbl, TO 3TO O3HAa4aeT, YTO OH C caMoro Hadvana O6bin MIoXo MpogyMaH u
obocHoBaH. TuUNMYHbBIN NpUMep - NpuHATbIE B cepeamHe 1980-x rr. (B pasrap "nepecTtpovikn") Tak HasbiBaemble
AHTMAIKOrOSibHbIE 3aKOHbI, MPUHECLLME MPU UX peanu3aumm Tonbko Bpead. NporHo3npoBaHue BKNOYaeT B cebs
y4yeT BCEX OOBEKTMBHBIX U CyOBEKTMBHBLIX (DAKTOPOB, MOTYLLUMUX MOBAUATbL Ha NMPaBOBOE pa3BUTUE CTpaHbl, XO4
npasoBon pedopMbl. M npaBoco3HaHWe UrpaeT 34eCb UCKMIOYUTENBHO BaXKHYHO POIib.

CTpykTypa npaBoco3HaHus. Kak cnegyeTt u3 npyMBeAEHHOrO Bbille ONpeaeneHus, NpaBoCO3HaHME COCTOUT
M3 OBYX [MaBHbIX 3M1EMEHTOB UMW CTOPOH: maeonommn u ncmxonormm. OHu 1 obpasyloT CTPYKTypy AAHHOrO
sBneHus. lNpaBoco3HaHue, B3SiTOE B KayecTBe wuAeonorum, npeacraBnser cobor cucTemy MNpaBoOBbIX WOEN,
B3INSO00B, TEOPWUW, BO33PEHWI, OOKTPWH. JTO 4acTb MAeonornM Booblle Kak cobupaTenbHOro MOHATUS.
OcobeHHOCTbL MPaBOCO3HAHUSA B TOM, YTO OHO OTpaXkaeT MPaBO BO BCEX €0 COCTOAHMAX U NPOSIBNEHUSX, YEM U
oTnM4aeTcs OT ApYyrnx BUAOB naeonornn. NMoHATHO, YTO naen cnocobHbl OKasbiBaTh CyLLECTBEHHOE BO3ENCTBME
Ha CO3HaHWEe U NOBEAEHME NIOAEN, X MUPOOLLYLLIEHME, 0OPa3 XN3HKU (CM. cxemy 26).
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Cxema 26

CTPYKTYPA I[IPABOCO3HAHUA

HpaBOBaH IICUXOJIOTUA HpaBOBaH noneoJiormd

BTopas - ncuxonornyeckas - CTOpoOHa NPaBOCO3HaHUS, B CYLLHOCTU, NMUTAET NEPBYIO U NOSTOMY HEPELKO
paccMaTpuBaeTCs Kak MCXO4HOe, KOpHEBOE Havano. [aHHbI acnekT NpaBoCO3HaHWSA - 3TO HE uaen, He B3rnsagbl,
a YyBCTBa, 3MOLMM, NEPEXMBAHWUS, HACTPOEHUS WHAMBMOA, CBA3aHHble C BOCMPUATMEM MpaBa U BCEX
NMPOM3BOOHbLIX OT Hero siBNeHvun. Mmeetcs B BuOy SMMNUPUYECKUA Cpe3 MpaBOCO3HaHWS, npeanornaratoLwuni
nosHaHve oObekTa OnbITHbIM nyTemM. [lpuyem NCUMXOMOMMYECKUA HAcTpo MOXET OblTb He TONbKo
nHameuayanbHeiM. Ecnn onpegeneHHble HacTPOeHWst Mony4YatoT MacCOBOE pacnpocTpaHeHue, TO FoBOPSIT O
coumanbHbIX YyBCTBax, KOTOpble MOryT MMEeTb Kak BCeoOwuiA, Tak KU rpynnoBon xapaktep. O6LiecTBeHHoe
HEeOBONbCTBO MOAEN YeM-Nnbo nogyac urpaeT onpeaensiowyo porb Ans NPUHATUS TEX UM UHBLIX MNONUTUKO-
npaBoBbIX pelueHuin. Hanpumep, HacTpoeHus GomnblUMHCTBA pPOCCUMICKMX rpaxaaH (cBbie 80%) CknoHsaTCA
CErofHsi, kak 1 paHbLue, B NOMb3y COXPAaHEHNs1 CMEPTHOM Ka3HU, U 3TO OOCTOSTENLCTBO HE MOXET He YYMTbIBaTb
3aKkoHoOaTenb.

Mcuxonormyeckne MOMeEHTbI MPOHM3bIBaOT COOON BECh NPOLEcC peanunsauum npasa, MeXaHn3M NpPaBoOBOro
perynnpoBaHus, IOPUANYECKYIO MPaKTUKy M MHOroe gpyroe, M6o Bce 3TO OCYLLECTBMSIETCS, NPETBOPSieTCs B
XM3Hb Yepes3 BONEBYK OEATENbHOCTb MOAEN C UX HE TONbKO B3rnsgamu, HO U amoumsmn. CyGbekTbl npaea -
XKMBbI€ NN U UM CBONCTBEHHLI BCe 6€3 UCKMHYEHUST MCUXONOrMYeckne CoCTosSIHUS.

B n3BecTHble nepuoabl HakansTCs He TOMbKO MOMUTUYECKUEe CTPacTW, HO M MpaBoBble. Bnpoyem, oHu
TECHO nepensieTalnTcs W BbICTYNalT, MO CYTW, Kak MOMWTUKO-MpaBoBble (Hanpumep, B M3GMpaTenbHbIX
KaMnaHusix, Npyu NPUHATAM TOrO UMM MHOTO 3aKoHa B naprnameHTe, NPoBefeHUW YNWUYHbLIX akuuii, MUTUHIOB U
T.4.). CnoBoMm, NpaBoCO3HAHME - ITO HE TONbKO cdhepa paLMoHanbHOro, HoO U AMOLIMOHANBHOTO.

B yronoBHoM npase npu KBanuUKauum HEKOTOPbIX MPECTYNNEHUA NPUHMMAKOTCA BO BHMMaHue Takue
NMCMXOMOrMYecKne COCTOSIHUST NuLa, Kak CUMbHOE [fyLIEeBHOEe BOSfHeHue (addekT), LMHU3M, XKECTOKOCTb,
HU3MEHHbIE NOBYXAEeHMS, HEBMEHAEMOCTb M T.4. B COOTBETCTBYIOWMX CyYasx Ha3Ha4yalTCs ncuxonormyeckue
akcnepTm3bl. Boobuwe cybbekTMBHas CTOpOHa nNpaBoHapyLleHUs onpedensieTcd B Hayke Kak MCUMXMYeckoe
OTHOLLEHME NpaBOHapPYyLIMUTENS K CBOEMY AESHUIO U €ro NOCNeacTBUAM.

Mpumepamn CUMbHbBIX 3MOLMOHANbHbLIX MPOSBIEHUA MOTYT CNYXUTb (pakTbl, KOrga fnoau BO3MyLLaKTCH
KakMM-1Inbo 0cob0 THXKKMM NpecTynneHnem, 6e3sakoHmeM, rpybbiM Npon3BOoOM, HErogyrT No NoBo4Y TOro, YTo
MPECTYMHUK HEe MOMMaH M He OCyXXAeH. Mnu, HanpoTMB, MUCNbITLIBAIOT YyBCTBO YAOBETBOPEHMS TEM, YTO 310
Haka3aHO M CrnpaBensIMBOCTb BOCTOPXKECTBOBara, 3akKOHHOCTb BOCCTaHoBreHa. Bce ato - "paborta" BTOpown,
MCUXONOrMYECKON, CTOPOHbI NPABOCO3HaHMS.

CnepoBaTenbHO, MbICnMTeNbHas (MageanbHas) M 4yBCTBEHHast cdepbl NPaBOCO3HAHUSA HE TOSIbKO He
UCKMoYaloT, a npegnonaratoT Apyr Apyra, NOCKONbKY BbICTYNAT OpraHNYeckMMu criaraembiMn O4HOMO 1 TOTO Xe
sBrneHus. Peakuusa Ha npaBo, gpyrue ropugnyeckne heHOMeHbl MOXET ObiTb Kak YMCTBEHHOW, Tak U OYLIEBHOWN,
paLMoHanbHOM 1 3MOLMOHAaIbHOMN.

Buabl npaBoco3HaHus. o cteneHn obLHOCTU NpaBoCcO3HaHWe nogpasfaenseTcs Ha MaccoBOe, MPynmnoBoe
W NHAMBMAYanbHoeE.

MaccoBoe - 370 korga onpefernieHHble NpaBoBble B3rNsA4bl, Oewn, NpeacTaBneHns nonyyalT JOCTaTOYHO
LUMPOKOE pacnpocTpaHeHMe M CTaHOBATCA Kak Obl rocnogcTteylowumu (npeobnagaowumu) B o6LLieCTBe.
Hanpumep, cBbilwe 80% pOCCUNCKMX TpaxaaH, Kak YyXe OTMeYarnocb, BbICTYMalT 3a COXPaHEHWE CMEepPTHON
Ka3HW; UM MHEHME O TOM, YTO HalUM 3aKOHbl HE3((PEKTUBHLI, NIIOX0 paboTatoT, YTo 6Gopbba C NPECTYNHOCTbLIO
OCTaBMSAET XenaTb fy4Llero.

pynnoBoe oOTpaxaeT MpaBOCO3HAHME OnpedeneHHbIX CouManbHbIX CIOEeB HaceneHus (Hampumep,
CTYAEHYEeCTBa, LIKONMBHOM unu paboyen MOMOAEXM, BOEHHOCIYXaLUUX, LOMHKHOCTHBIX INL, BY30BCKMX
paboTHMKOB 1 T.4.).

VHovMBmnayaneHoe NpaBOCO3HAHME MNPEACTaBNAeT COOOW CyXOEeHUs O MpaBe, OTHOLWIEHME K MpaBy
OTOENbHON NIMYHOCTU. Y KOHKPETHOrO YeroBeKa NpeacTaBneHns 0 npaBe MOryT ObiTb U HEBEPHbLIMU, OTCTaNbIMM
unun gedopmmnpoBaHHbIMAU. Bnpoyem, 1 rpynnoBoe npaBoco3HaHWe, Kak NpaBuso, He naeanbHoe.

Mo vypoBHO (rMybuHE) OTpaXeHUs MpaBOCO3HAHUE [JENUTCA Ha HAyyHOe, WM TeopeTUYECKOE,
npodeccroHarnbHoe 1 00blgeHHOE (CM. cxemy 27).
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Cxema 27

BUIE I[TPABOCO3HAHUA

HayuhHoe (OOKTpPMHAJILHOE)

[IpodeccroHaIbHOE

OBrlmeHHOEe

Hay4Hoe (OokTpuHanbHoe) NnpaBoCco3HaHUe Haubornee agekBaTHO OTpaxaeT pakTUYECKOe NonoxeHne aern
B MpaBoBoW cdepe, M60O O npaBe M BCeW NPaBOBOW CUCTEME KBaNUMUUMPOBAHHO CYAST y4YeHble, npuBoas
COOTBETCTBYIOLLUME aprymMeHTbl, 0GOCHOBaHWSA, CTaTUCTUYeckue AaHHble. [pyu 3TOM AenaiTcst Heobxoaumblie
BbIBOAbI, BHOCSTCS MpaKkTUYeckMe pekoMmeHdauuMu M NpensioKeHusl, HamnpaeneHHble Ha yny4lleHue npaBoBOWM
CcuTyauum B cTpaHe.

MpodeccuoHanbHOe nNpaBoco3HaHWe BrM3KO K HaydyHOMY. OTO CyXAeHus O npasBe U Apyrnx MnpaBOBbIX
SIBMIEHUAX IOPUCTOB-NpodheccnoHanos (Cyaen, NPOKypopoB, crefoBaTenen, agBokaToB, BOOOLWE NuL, C BbICLUUM
topugmdecknm obpasoBaHnem). LIeHHOCTb MX MHEHWI - B AOKa3aTeNbHOCTUN, KOMMNETEHTHOCTH, Y6eanTenbHOCTH.

O6blaeHHOe nNpaBOCO3HaHWE - 3TO MNEPBUYHBIN €ro ypoBEHb, KOraa 3HaHus cybbekta O npase
POpMUPYOTCS NOA, BAUSTHUEM NOBCEOHEBHOM XNU3HU U OEATENBHOCTU, OOLEHUSA C OKpYXKatoLWw MMy, nony4yaemMmomn
no pasnuyHbiM KaHanam uHdopmaumn. OOblgeHHOE MpPaBOCO3HAHME 4Yalle Bcero OblBaeT ele HespesnbiM,
HeJOoCTaToO4YHO pa3BuUThLIM. OTO TO, YTo K. Mapkc HasBan "xogsunmm popmamm MbiwneHus”. Ha aTom xxe ypoBHe
Hepeako BcTpedaeTcs uHanddepeHTHoe (6e3pas3nuyHoe) OTHOLWIEHME K MpaBy B CuNy KpanHe cnabown
0OCBEJOMIIEHHOCTM O HeM. B To xe Bpemsa BblpabaTbiBaloTCA Tak Ha3biBaeMble NPaBOBble MPMBbLIYKK, Korga
CcybbekT nouymtaeT M cobnAaeT 3akoHbl MOTOMY, YTO TaK BOCMWTAH, MPUyYeH, TakoBbl CeMelrHble U WHble
Tpaguuun.

MpaBo n npaBoco3HaHue. Cam TepMUH "MpaBOCO3HAHNE" COCTOUT, KaKk BUOAUM, U3 ABYX CMOB - "npaso" u
"co3HaHme". Yxxe 13 3Toro cnoBoobpasoBaHMs BbITEKAET TECHAs B3aMMOCBS3b YKa3aHHbIX craraembix. [oHaTne
NpaBOCO3HaHMS MpPSMO OTBEYaeT Ha BOMPOC: Kak MpaBO BOCMNPUHMMAETCH, OCO3HAaeTCs, OLeHMBaeTCH,
WHTEpNpeTUpyeTcs CyOBbEKTOM, Kak OH K HeMy OTHocutcs. CkaszaHHOe KacaeTcs, KOHEYHO, U KOMNMeKTUBHbIX
cybbekToB, obuwectBa B Uenom. He Gyab npaea, He Obio Obl M MpPaBOCO3HAHMA. M HanpoTMB, KOflb €CTb
NpaBOCO3HaHWe, 3HaYUT, eCTb M OOBEKT ero oTpaxeHus - npaso. OHTONOMMYECKN OHWN HEPA3PbIBHbI.

B npaktnyeckoMm nnaHe npaBoO M MpaBOCO3HaHME OKa3biBalOT MOLLHOE Bo3gencteue apyr Ha gpyra. C
OAHOW CTOPOHbI, MPaBO CY>XUT OCHOBHOW 6a3oM U UCTOYHMKOM (POPMMPOBAHWUS MPABOCO3HAHUS, MOCTOSHHO
nuTaeT ero; C APYron - MpaBOCO3HaHME OKa3blBaeT CyLleCTBEHHOE BMUSHME Ha MpaBo, ero pas3BuTHe,
COBEpLUEHCTBOBaHME, MNoBbieHne  adpdektuBHocTn. [aHHble  kaTteropum  rmyboko  KOpPPEenAaTUBHLI
(B3aMMO3aBMCKMBbI).

[NpaBoco3HaHve akTMBHO "BTOpraeTca" B 3aKOHOTBOPYECTBO, NpaBopeanu3aumnio, opuandeckyo NpakTuky,
OEesaTenbHOCTb MPaBOBbIX YYPEXAEHMIW, rocannapata M ero AODKHOCTHbIX fuu, YMPOYEeHWe 3aKOHHOCTM U
npasonopsigka. B HayyHon nurtepatype npuBoauTcs popmyrna: npaBocO3HaHWe cyuwiecTByeT "go", "nocne" u
"napannensHo” ¢ npasom (H.C. ManeuH, H.J1. M'panat v gp.). B uenom atoT o6pas BepHbIA, 0gHAKO OH Tpebyer,
Ha Haw B354, HEKOTOPbIX OrOBOPOK, MO0 MpaBOCO3HAHWE Henb3s OTOpBaTb OT MpaBa M NOCTaBUTb rOe-To
pAOOM C HUM; OHO OpraHuUYecKkn BnreTaeTcs B Hero. W pasBuBaloTCA OHW He "napannenbHbiMy Kypcamun”, a
BMeCTe, B3aMMHO NOAAEPXKUBAs 1 SOMNOMHASA Apyr Apyra.

B 3aknioveHMe OTMeTUM, 4TO TMpaBOCO3HaHME B COBPEMEHHOM POCCUINCKOM OOLLECTBE KpalHe
HEeoQHOPOAHO, MNPOTUBOPEYMBO, BO MHOroM AecdopmupoBaHo. [lpouBeTaeT MNpaBOBOM  HUTUIIN3M,
HEYBaXXUTENMbHOE OTHOLLUEHWE K MpaBy, 3akoHaM. PacTteT npecTynHoCTb, ApyrMe MpOTMBOMPAaBHbIE OESHMWS.
[MmaBHas npuvymMHa - KpU3MCHOE COCTOsIHME OOLecTBa, HM3Kas MNONuMTMYeckas, NpaBoBas M HPaBCTBEHHas
KynbTypa rpaxgaH, HeaddekTnBHasi paboTa NpaBoOXpaHUTENbHbBIX OPraHoB.

Korga-to ®. OHrenbc nucan, 4YTo ecTb ABa Crnocoba pasnoXuTb HaUMIO: HaKasblBaTb HEBMHOBHBLIX U He
Haka3blBaTb BUHOBHBLIX. Y HAc, K COXarneHuo, BCTpedaeTcsa u To u gpyroe. Korga niogu BMAAT, 4TO €CTb
NPECTYMNIEHNE, HO HET HaKa3aHus NN, HA0bOPOT, ECTb HAaKa3aHUe, HO HET NPECTYNIEHMS, TO X MPABOCO3HaHNE
cepbe3Ho AedOpPMUPYETCS, OHU NEPECTalT BEPUTL B 3aKOH, BNacTb, NpaBocyaue, CrpaBen imBoCTb.

§ 2. MpaBoBOe BoCcNUTaHMe: HEO6XOAUMOCTL, (hOpMbI U MeToAbI
MpaBoBoe BOCMMTaHME - COCTaBHaA 4YacTb OOLLEerpaXaaHCKoro BOCMUTaHMA, BKMOYalollero B cebs

MHOXECTBO KOMMOHEHTOB. Kak M3BECTHO, CywleCTBYyOT pa3finyHble CbOprI(BMﬂbD BOCNMTAaHNA JMNYHOCTU
nonutn4eckoe, wnaeonorn4eckoe, TpyaoBoe, HpaBCTBEHHOE, MNpaBOBOE€, KyJlbTypHOE, naTpuoTu4veckoe,
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cemeliHoe, LKonbHoe U T.4. Bce oHM TecHO B3anMocBs3aHbl, NOCKONbKY 06pa3yloT eAuHbIA NPOoLLEeCcC AYXOBHOIO
(MHTEennekTyanbHOro) BO3AENCTBUS Ha CO3HaHWe 1 NoBeAeHne Moaen.

KOpucTbl UMEDT Aeno ¢ NpaBOBbIM BOCMUTaHWEM, KOTOPOe MpeAcTaBnsaeT ANnd HWUX NpoddeCcCcUoHarnbHbI
MHTEPEC M NO3TOMY W3ydaeTcs opuamyeckon Haykoh. HeobxooumocTb MpaBOBOrO BOCMMTaHUS OYeBMAHA.
CerogHa B ycnoBusix MOCTPOEHUS MpaBOBOro roCydapcTBa, Kak HWMKOr4a paHblle, OllyllaeTcd ocTpas
NOTPeOGHOCTb B MpaBOBbIX 3HAHWAX, KOTOPble TakK MW MHA4Ye MCMNOMb3ylTCA BO BCeX cdepax obLiecTBEeHHON
XWU3HWU. YcuneHne npaBOBOro NpPOCBELLEHUS HAaceneHus, NPeoaoneHne NpaBsoBoro HArMNU3Ma - ogHa u3 3agad
NpOBOANMON B CTpaHe NpaBoBOW pedopMbl.

Moa npaBoBbIM BOCMUTAHMEM MOHWMAETCA LeneHanpasreHHas AeAaTenbHOCTb rocydapcTBa, a Takke
OOLLIECTBEHHbIX CTPYKTYp, CPeacTB MacCOBOW WHGOpMauMK, TPYyOOBbIX KOMMEKTMBOB MO (hOPMUPOBaHUIO
BbICOKOr0O NMpaBOCO3HAHMSA Y NPABOBOW KyNnbTypbl rpaxaaH. [laHHoe NoHATUeE BKMoYaeT B cebsl Takke nonyveHve
N pacnpocTpaHeHue 3HaHUn O Npase 1 ApYrux NpaBoBbIX ABMEHUSX, YCBOEHWE NPaBOBbIX LEHHOCTEN, naeanos.

OpHa 13 rmaBHbIX Liener NpaBoOBOro BOCNUTaHMA - BblpaboTka y rpaxgaHuHa 340poBOro YyBCTBa Mpaea,
NPOrpecCUBHOIO IOPUONYECKOTO MUPOBO33PEHNS; NOArOTOBKA COLManbHO aKTUBHOIO YreHa obuiectsa, XOpoLLOo
3HaloLLLEero CBOM npasa M BO3MOXHOCTU, YMEIOLLEro oTcTansaTb, 3almaTe UX BCEMU 3aKOHHbIMU CpeacTBaMMu.
Peub mget o BOCnUTaHUMM YenoBeka, OCTPO pearvpylowero Ha dakTbl HecnpaeBeanMBoCT UM NPOU3BOMA,
yBa)kaloLLIero 3aKoH 1 MopsiAoK, NPOTMBOAENCTBYIOLLENO NpaBoHapyLLEHMSM, NpaBoBOMY Gecrnipeaeny.

Cpenu dopmM npaBoBOro BOCNUTAHUS 0ObIYHO BbiAENsOT (CM. cxemy 28):

Cxema 28

®OPMH IMTPABOBOT'O BOCIIMTAHUA

[lpaBOBaAa mnponaraHia

[lpaBOBOEe OOyueHUe

Opunuueckas npaxkTUKa

Camoobpas3oBaHUE
¥ CaMOBOCIIMTaHME

a) npaBoByl nponarangy (nekuun, 6ecenbl, KOHCYNMbTauuW; M3gaHMe nNonynsipHbIX KHUr, 6GpoLutop;
npoBegeHne "KpyrnbiX CTOMOB"; BbICTYMMEHUA B Meyatu, MO pagvo M TeneBMOEHWIO; OTBETbl Ha BOMPOCHI
cnywiatenen n yutatenen, T.e. CBOEro poaa "topuanyecknii Bceobyy");

0) npaBoBoe 0OyyeHue (nepegadya M yCBOEHWE NpoMecCMoHanbHbIX 3HAHUA B BbICWUNX YYEOHbIX
3aBELEHUSX, CPEQHMX CNeumanvanpoBaHHbIX LUKOMax, yymnuwax, TeXHUKymax, Komrnemkax; npernogasaHue
OCHOB MpaBa Ha pa3nunyHbIX Kypcax, coopax un 1.4.);

B) HOPUONYECKYIO MPaKTUKy, MOBCEOHEBHbLIN OMbIT (y4acTve B cyAebHbIX npoueccax B KadecTBe ucTua,
OTBETYMKA, MOTEPMEBLUEro, HAPOAHOro 3acefaTens, MPUCSHIKHOTO; 3aKIYeHWe pas3HOro popa rpadkgaHCKo-
NpaBoOBbIX COEMNOK, NOMb30BaHNE yCryramMmun agBokaTta, NpaBoOXpaHUTEeNbHas 4eATENbHOCTb);

r) camoobpasoBaHuMe (COOCTBEHHOE MOCTWKEHNE W OCMbICIIEHME MPABOBbIX SABMNEHWN, OKpYXatoLlewn
NpaBOBOW AENCTBUTENBHOCTU, CAMOCTOATENBHOE N3YyYeHMEe 3aKOHOAATENbCTBA, HAy4YHOW NuTepaTypsbl, 06LleHne
C OKpyXaroLwumu).

MeTogamun npaBOBOro BOCMWUTAHWS BbICTyNawT yOexaeHune, MpUHYXXOEeHWe, HakasaHue, MOOLLpPEHHUE,
noTeHumanbHasi yrpo3a NpUMMEHEHNs1 CaHKUMI, NpodunakTnka, npegynpexaeHme n apyrme cnocobbl 1 npyemsl
BO3OENCTBMSA Ha CO3HAHWE M MOBEAEHUE CYObeKkTOB. Vcrnonb3oBaHMe Tex WM MHbIX METOAOB 3aBUCUT OT
KOHKPETHbIX 0OCTOATENLCTB.

B nmpouecce npaBoBOro BOCMWUTaAHWUS BaXXHO CHOpMMPOBaTh Yy KaXKOOro rpaxgaHuHa BEpHOE MOHMMaHue
ponu npaea B XWU3HU OOLLECTBA, ero LLeHHOCTb, HeO0OX0AMMOCTb; pPa3BUTbL YYBCTBO COOCTBEHHOrO JOCTOMHCTBA,
NpaBoThbl, 3aLUULLEHHOCTM U B TO XXe BpeMsi CTpemreHe 60poTbCcs 3a MPaBo - CBOE U YyXKOe.

Becbma noGoOMNbITHEI B 3TOW CBA3M pacCyXOEeHMs M3BECTHOTO HEeMEeLKOro y4yeHoro-npasoBena XIX
ctonetus P. MlepuHra ns ero pabotbl "Bopbba 3a npaBo”, BbiaepaBLUen AecATKM U3gaHU BO MHOMMX CTpaHax
MUpa 1 CTaBLLEN KIacCU4eCckon:

"..Uenb npaBa - mup, nyTb K Hemy - 6opbba, - NuweT OH. - oka NpaBO MOOBEPXKEHO OMACHOCTU CO
CTOPOHbI Henpaea, A0 Tex Mop emy He u3baBuTbCcA OT GopbbObl. Bce mpaBa B mupe 3aBoeBaHbl. Kaxgoe
3HauMTENbHOE MPABOBOE MOJIOXKEHME, KaXAOe MNpaBo, BCE PaBHO Hapoga WnNu uwHAMBUAA, npegnonaraeT
MOCTOSIHHYKO FOTOBHOCTb 3aluumuiaTbcs. BoT noyemy GormHs cnpaBeanvBOCTM, Aepxa B OOHOW pyke Becbl A4S
B3BeLLUMBaHWA Npasa, B APYron AepXWUT Med Ansa ero sawmtbl. Mey 6e3 BecoB GyaeTt ronovi cunon, Becol 6e3
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Medva - beccunmem npaea... [[oe TONMbKO CyLlecTByoLlee NpaBo OMnyTario CBOMMW KOPHSIMW WHTEPECH! - Tam
HOBOMY MpaBy NPUXOAWUTCS Mponaratb cebe nyTb nNpu nomowm OGopbbbl. ATa Oopbba TAHETCs CcToneTus.
Bbicluero HanpsbkeHnst oHa LOCTUraeT B TOM Cryvae, ecrivi MHTEpPEeChbl NpUHANU opMy NproBpeTEHHLIX NpaB.
MpaBo He OaeTcsi Hapodam camMo COOOWM, OHW LOSMKHbI 32 Hero GOpOTbCHA, CMOPUTb, CPpaXaTbCsa U UCTeKaTb
KpoBblO. Vioesa npaBa u nHTepec rocygapctaa uayT pyka ob pyky.

ConpoTuBneHne NMUYHOCTM HEMpaBy, T.e. HapyLIeHUo MnpaBa, ecTb 00A3aHHOCTb, OOMT; OHO €CTb AONr
yrnpaBOMOYEHHOro Kk camoMy cebe, MO0 TakoBO BerneHWe HPaBCTBEHHOrO CaMOCOXPaHEHMWS; OHO eCTb AOJT Mo
OTHOLLIEHUIO K 0bLLecTBY, OO OHO HEODXOAMMO ANA CyllecTBOBaHWA npasa. MNogobHo ToMy kak Hapog 6opeTcs
3a CBOK YECTb M HE3ABMCUMOCTbL, TOYHO TakK Xe U rpaxgaHuH CTPeMUTC orpaautb cebst oT Harnoro nonpaHus
cBoero npaea, ubo peyb naeT ob naeansHOW Lenu - yTBEPXAEHUN CaMon MUYHOCTY U ee NMpaBoBOro YyBCTBa.

...B cBoem npaBe kaxAbli YNPaBOMOYEHHbLIA 3aLLMLLAET STUYECKME YCIOBUSI CBOErO CYLLECTBOBAHWSI.
Mopanb CnokoncTBus 1 yaobCcTBa HUKOr4a He NMPUHWMarn HW OOWH Hapod, HUKaKon MHAMBUAYYM, 00nagaroLmi
3a0paBbiM YyBCTBOM MpaBa. 3aluta CBOEro npasa cocTaBnsieT 0693aHHOCTb ero Hocutens nepeq obLecTBOM.
He HenpaBo OOMmkHbl Mbl BUHWTb, KOrda OHO CBepraeT NpaBoO C ero nbegecrana, a npaBo, KOTOpoe 3TO
no3eonsieT. B cBoeM npaBe ynpaBOMOYEHHbIN 3aLlMLLaeT 3akoH. Ha kaxaom nexuT 06s3aHHOCTb AaBuTb rMapy
npoussona u 6e33akoHusi, rae Obl TONMLKO OHa HU MoKasbiBanachk; Kaxabli Hacnaxgarowwmincss bnarogesHusMm
npaBa W caMm [OIPKEH CNOCOOCTBOBaTb MogdepKaHuio aBTopuTeTa 3akoHa. Kopoye - Kkaxabii M3 Hac
ypoXaeHHbIn 6opel 3a npaBo B MHTepecax obLLecTBa.

...B moeM npaBe ockopbnseTtcs u oTpuuaeTca npaso BOOOLLE, M OHO e 3alluLLiaeTcs 1 yTBepXaaeTcsi B
MoeM npa.e. [okylieHe Ha NpaBo coaepXxuT B cebe npeHebpexeHne nuyHocTbio". Janee P. MepuHr npusoant
cnoea W. KaHta o Tom, 4To "KTO OoBpalLaeTcsi B YepBs, TOT HE MOXET NOTOM anoBaTtbCd, ecnu ByaeT nonpax
Horamu. BpocaHue cBoero npaea nog Horn ApyrMM ecTb HapyLleHne 0683aHHOCTM YeroBeka k camomy cebe. He
ponyckanTe, 4Tobbl Bale npaBo Ge3Haka3aHHO nonupanocb Apyrumun". B 3akniodeHne cBOero mccrenoBaHust
aBTop noavepkmeaeT: "bopbba ecTb BeyHasa paboTa npaea”, nogTeepxgas 3Ty MbICIb U3BECTHOW XPUCTUAHCKON
3anoBeabto: "Tonbko B 6opbbe obpeTellb Thl NpaBo cBoe".

MpuBeaeHHble BbiCKkasblBaHWsi OCTalOTCHA B cune U B Hawwm gHU. Becb npouecc coBpeMeHHOro npaBoBOro
BOCMMTaHMS JOMKeH ObiTb HamnpaBneH Ha OOCTWXKEHWE yKasaHHbIX Lernein, opMupoBaHMEe BbICOKUX BOMEBbIX
KayeCTB JIMYHOCTW, CMOCOOHOM 3aWwuTUTbL A0OpO OT 3na, npaBo OT Henpasa, ChpaBegnvMBOCTb OT
HecnpaBeanMBOCTHU.

§ 3. NpaBoBas KynbTypa: NOHATME U CTPYKTYypa

MpaBoBas KynbTypa - 4YacTb obLler KynbTypbl OOWEecTBa WU OTAENbHOM NMYHOCTU. KynbTypa Kak
cobupaTtenbHOe MOHATME WUMEET MHOXECTBO pasnuyHbiX OpM MpPOSIBNEHUA, CTOPOH, BMAOB, "cpesos",
"uamepennn". B gaHHoOM cnyyae pedb uaeT O Takol ee pasHOBWAHOCTW, KakK npaBOBas KynbTypa, KOTOpas,
KpaTKO roBOpsi, BblpaXkaeT 3TUKY B3aMMOOTHOLLUEHUA CyOBHEKTOB OOLLECTBEHHOWM XXM3HU C MPABOM, 3aKOHAMMW,
apyrumu ropungndeckumm peHomeHamn. 910 - ocobas MHTennekTyanbHas cgepa, MMetoLLL.ast CBOK Crneumduky 1
BbICTynaroLLas npegmMmeToM U3y4YeHus Iopruan4eckon HayKu.

MpaBoBas KynbTypa TECHO CBsi3aHa C MOMUTUYECKOW, HPABCTBEHHOW, OYXOBHOM W OPYrMMX Buaamu
KynbTypbl. VI npexae Bcero, KOHEYHO, C OObIYHOM, NOBEEHYECKOM, CBA3AHHOM C BOCMMTAHHOCTBIO YeroBeka, ero
aganTMpPOBaHHOCTLIO K MOPSAAKY, AUCUMMNMHE, OpraHuM3OBaHHOCTM, YBaXKEHWMIO K 3akoHam CTpaHbl. He
MOArOTOBIIEHHOrO B MPaBOBOM OTHOLLUEHUW 4YerioBeKa Bps4 NI MOXHO Ha3BaTb KynbTypHbiM. KOpuaudeckas
KynbTypa - BaKHEWLLMA 3NEeMEHT MpaBOBOM CUCTEMbl 0OOLIEeCcCTBa, HEMNPEMEHHOE YCMOBME HOPMAaribHOro
PYHKLMOHNPOBaHUS rocyaapcTsa.

OauH n3 coBpeMeHHbIx topuctos CLUA - J1. dpuamaH B cBoen kHure "BBegeHne B amepukaHckoe npaBo”
(M., 1992) nnwerT: "lNMpaBoBas KynbTypa - 3T0 6GapomMeTp 06LLECTBEHHOW XWU3HW, ABMSIOWMNCA OOQHOBPEMEHHO U
00LLEeCTBEHHOM CUMOW, KOTOpas ONpeaenseT, kKak YacTo TOT UITM MHOW 3aKOH MPUMEHSIETCH NN HapyLlaeTcs Ha
npakTuke, Kak ero maberawT unu Kak MM 3noynotpebnsioT. [paBoBas cuctema 6e3 npaBoOBOW KyMbTypbl He
nencrtsyet".

B oTeuyectBeHHOW nuTepaType Hag nNpobrnemori NpaBOBOW KyMbTypbl akTMBHO paboTaloT Takne yyeHble-
npaeoBeabl, kak H.J1. [panat, H.M. Keirsepos, B./. KamuHckas, A.P. PatuHog, B.I1. CanbHuko, A.l1. CeMuTko,
B.H. CuHiokoB 1 gp. BelpaboTaHbl kpaTkue onpeaeneHnst AaHHOro NMOHSTUS.

Mo npaBoBoW KyNbTYpoKr NpeanaraeTcs NOHUMaTb "CUCTEMY OBELLECTBEHHbIX U naearnbHbIX KyNbTYPHbIX
3M1EMEHTOB, OTHOCALLMXCA K cdhepe OeCTBUS NpaBa, U UX OTpaXKeHuMe B CO3HaHWM 1 noBegeHun nmogen” (A.P.
PatuHoB). B wmpokom nnaHe npaBoBas KynbTypa OXBaTbiBaeT BCE MPAaBOBbIE LIEHHOCTW, CYLLECTBYHOLLME B
JaHHoe BpeMs B jaHHOW cTpaHe. pn 3TOM He UrHopupyeTcs U MUPOBOIA OMbIT.

lMpaBoBasi KyrnbTypa OTpaXaeT He TONMbKO AeATENbHOCTb YENOBEKa HEMOCPEACTBEHHO B NpaBoBON cdepe,
HO M 3a ee npedenaMy, CBA3aHHY0 TaK UKW MHA4ve C NPMMEHEHMEM MpPaBOBbIX 3HaHWKW. [MocnegHue cerogHs
BOCTpebOBaHbl MHOMMMM Haykamu, AUCUUMIMHAMW W CMEUMarnbHOCTAMM KaK TyMaHUTapHoOro, TaKk W
HerymaHumTapHoro npouns. 3Tn 3HaHWUsA HeobXxoaMMbl MPaAKTUYECKN BO BCEX 00NacTsx, rae OENCTBYIOT 3aKOHBI,
lopyanyeckme HopMbl. He criyyaHo noyTM BO BCexX By3ax CTpaHbl 06LuleobOpasoBaTternbHasi MOArOTOBKa
CTYAEHTOB BKMOYaeT B cebAa u npaBoByw, MO0 B 3TOM Hyxgaetca nwbass npodeccua, nobon Bug
aesrtenbHocTu. NpaBoBas KyrnbTypa HEM3BEXHO COOEPXKUT B ce0e N MUPOBO33PEHYECKUI MOMEHT.

BaxHelnwyo porb npaBoBas KynbTypa UrpaeT B peanusalmn M3BecTHOro nubepanbHo-4eMOKpaTUYECKOro
NpaBoOBOro MpuHUUNa "He 3anpelleHHOe 3aKoHOM [O03BorieHo". Yenosek, He obnagawowmi HeobXoaAMMbIM
YPOBHEM MpPaBOBOM W HPABCTBEHHOW KymnbTypbl, NErKO MOXET BCTaTb HA MyTb 3MOYNOTPEONeHUA 3TUM
npyHUunoM. nu oH npocTto He ByaeT 3HaTh, YTO KOHKPETHO pa3peLLeHo, a YTo 3anpelleHo. B Poccun gevcteue

122



"Teopusi rocynapcTtsa u npasa: y4ebHuk" (H.W. Martysos, A.B. Manbko) (FKOpuctb, 2004)

YyKa3aHHOWM akCUOMbl B CUIy MPaBOBOW OTCTaNoCTV NOAABNSAOLEN YacTu rpaXaaH yXxe nopogauno 1 npogoskaet
nopoxaaTb Cepbe3Hble HeraTMBHbIe NOCMEeACTBMS, XOTH B YCIOBUSAX PbIHOYHbIX OTHOLLEHWI, npeanonaratoLmnx
MAVMYHYI0 MHULMATUBY Y NPeanpUMMUYMBOCTb CyOBEKTOB, OHa COBEPLLEHHO Heobxoamma.

lMosToMy ycuneHne KynbTypHOrO U MOpanbHOro dakropa $SBMSETCA MepBooYepeaHON 3agaven
npoBoaumMbix B Poccun pedopm. OTOT pakTop MOXET ChirpaTb peLlaroLlyld porb B HaBeAeHWM nopsiaka B
CTpaHe, MOBbILEHUN CO3HATENbHOCTM W OTBETCTBEHHOCTU KaXAOro rpaxgaHuHa, B YTBEPXAEHWM wuaen
3aKOHHOCTM W AWUCUMMNIWHBI, NPEeOAONEeHNN PUANYECKOro, MONMUTUYECKOr0 WM HPaBCTBEHHOIO HUIMNM3ma.
KynbTypa - 310 ayxoBHas 0a3a Bcex npeobpas3oBaHuii. B 3TOM CBA3M OrpomMHOe 3HayeHue npuobpeTtaet
npaBoBOE BOCMWTaAHWE HaceneHus, CBOEro poga "npaBoBon Bceoby4q"'. be3 3HaHua npaBa, 6e3 MpUBbIYKK
cobnoaaTh 3aKOH Hemnb3s peLlinTb HU OAHOW cepbe3Ho NpoGremsl.

CTpyKTypy npaBOBOM KymnbTypbl COCTaBMNAT Te€ KOMMOHEHTbI, KOTOpble B Hee BxoasT. Kpome Toro,
npaBoBas KynbTypa - MHOrOypoOBHEBOE MOHATUE. PasnunyaloT npaBoByto KynbTypy BCero obLiectsa U npaBoByiO
KynbTypy OTAENMbHOTO WHAMBMAA, KyNbTypy PasfnUuHbIX CrOEB W TIPYMn HaceneHus, LOMKHOCTHbIX IuL,
paboTHUKOB rocannapaTa, NpPodPeCcCUOHanbHY KynbTypy, BHYTPEHHIOIO M BHeLHoW. [erenb ykasblBan Ha
HecoBnageHne "TeopeTU4eckon U NPaKTUYECKON KynbTypbl”.

UTto kacaeTcs npaBoOBOW KynbTypbl 0bLLECTBa, TO OHa BKMo4YaeT B cebsA Takue "nokasatenu”, Kak
OOCTUTHYTBIA YPOBEHb NPaBOBOrO0 CO3HAHWS, MOMHOLEHHOE 3aKOHOOATEeNbCTBO, PA3BUTYIO MPAaBOBYID CUCTEMY,
ahheKTMBHOE HE3aBUCUMOE MpaBoCyauve, LUMPOKUA CrekTp npaB u cBobog rpaxaaHuHa U MX rapaHTum,
COCTOsIHME 3aKOHHOCTM U NpaBonopsiaka, NPOoYHble NpaBoOBble TPaAULMK, OPUANYECKYI0 TPAMOTHOCTb OCHOBHOM
MaccCbl HaceneHus, YeTkylo paboTy NpPaBOOXPaHUTENbHBIX OPraHOB, YBaXeHWEe 3aKOHOB W MHOroe Apyroe, 4Tto
onpegensieT NPaBoBYIO XM3Hb M MPaBOBOE pa3BUTUE rocyaapcTaa.

Hanbonee xapakTepHbiMM 4YepTamu (cnaraembiMW) MPaBOBOW KynbTypbl JIMYHOCTU aBnsitoTcs: 1)
[OCTATOYHO BbICOKMN (MPUEMMEMbIN) YPOBEHb MPABOCO3HAHWUSA; 2) 3HaHME [OENCTBYHOLLMX 3aKOHOB CTpaHbl
(He3HaHWe 3aKkOHOB He OCBOOOXOaeT 4YernoBeka OT OTBETCTBEHHOCTM 3a WX HapylweHue); 3) cobniogeHwue,
NCMOSNTHEHNE U UCNOSb30BaHNE 3TUX 3aKOHOB, MO0 OAHO TOMBKO 3HAHME PUANYECKUX NPEANUCAHNI HE MOXET
naTb xenaemoro adypekTa; 4) ybexxaeHne B HEOOX0OUMOCTM, NOMNE3HOCTU, LeriecoobpasHOCTU 3aKOHOB U UHbIX
NPaBOBbIX aKTOB, BHYTPEHHEE corfnacve C HWMK; 5) npaBurbHOE MOHUMaHWE (OCO3HaHWE) CBOWMX MpaB U
obsaszaHHoCTel, cBoBOObl UM OTBETCTBEHHOCTM, CBOEro MOnoXeHws (ctaTyca) B obwectBe, HOPM
B3aVMOOTHOLUEHUA C APYrUMW FOAbMMW, corpaxzgaHamu; 6) npaBoBasi aKTUBHOCTb, T.e. LeneHanpaBreHHas
WHULMATMBHAA OeATEeNbHOCTb CybbekTa Mo MpeceyvyeHuio MpaBOHapYLUEHUN; NpoTMBOL4ENCTBUE 6e33aKoHUIo;
noaaepkaHve npasonopsika n 3akoOHONOCNyLWaHus B obLecTBe; NpeogosieHne NpaBoBoro HUrMNM3ma.

CyTb NpaBOBOW KymnbTypbl rpagaHWHA MOXHO BblpasvTb crieayrowien opMynon: 3HaTb - yBaXaTb -
cobnogatb. Mmetotca B Buay TpeboBaHusi 3akoHOB. Kak M B crydae € npaBOCO3HAHMEM, 3TO MEPBUYHbIN,
00blEHHbIN YPOBEHb NPABOBOW KySbTYpbl, NPMODPETAaOLNA, OAHAKO, U 0BLLLECTBEHHOE 3HAYEHME.

§ 4. NpaBoBOW HArMNIN3M: NOHATUE, UCTOYHUKN, (POPMbI BbIPpaXKeHUA

Mpobnema npaBOBOrO HWUrMNM3Ma W MpPaBOBOro uaeanuama B Yyy4ebHOW nuTepatype MO Teopun
rocygapcTsa 1 npaBa 4O CUX MOp He paccMmaTtpuBanack. B HaydHOM nnaHe oHa Takke B OOSTKHOM Mepe noka He
uccnegosaHa. Mexay TeM MnoTpebHOCTb B €€ M3yYeHUM [aBHO Haspena, Tak Kak HasBaHHble couMarnbHO-
topugndeckne eHOMEHbI LUMPOKO PacnpoCTPaHUIIUCL B MPaKTUYECKOW >KM3HW, CO3HaHWWM ftogen, Nonutuke,
KynbType, 3aKOHOTBOPYECTBE, rOCYAapCTBEHHON U OOLECTBEHHOW AeATEenbHOCTU, cpean opuctoB. CTyaeHTam
HeobxoaMMo MMeTb XOTA Obl obLLee NpeacTaBneHne O CyTU STUX aHOManun, Ux 4eCTPYKTUBHOM POnv, NpuymnHax,
dhopmax NposiBNEHNs, MyTAX YCTPAHEHMS.

CoBpemMeHHOe poccuinckoe ObLLECTBO XapaKTepU3yeTCsi MHOXECTBOM pPasfiMyHbIX MPOTMBOPEYMI, cpeamn
KOTOpbIX HabnogaeTcsa M Takoe, kak NpudyanvBoe nepenneTteHne, ¢ OOHOW CTOPOHbI, TOTanbHOrO MPaBOBOMO
HUrMNM3ma, a C OpYrov - HaMBHOIoO nNpaBoBOro ugeanunsama. Kak HM cTpaHHo, oba 3T ABMeHus, kasanocb Obl,
pPa3HOBEKTOPHbIE U HECOBMECTMMbIE, MUPHO YXXUBAKOTCA M 06pasyloT BMecTe obuyto 6e3pagoCcTHYO KapTuHy
topuanyeckoro 6eckynbTypbs.

B nepBom cnydae 3akoHbl OTKPOBEHHO WrHOPMPYHOTCS, HAPYLIAKOTCH, HE UCMOMHATCSH, X HE LEHSAT, He
yBaXaloT; BO BTOPOM, HaNpoOTUB, UM MpUOAeTCs 3HAYEHWE HEKOW YygoOeNCTBEHHOW CuIbl, CMOCOOGHON O4HUM
MaxoM paspelmnTb Bce Haboneslune npobrembl. MaccoBoe co3HaHue TpebyeT NPUHATUS BCE HOBbIX M HOBbIX
3aKOHOB 4YyTb M HE MO KaXOOMYy BOMPOCY. YKa3aHHble KPaWHOCTUM - CrefcTBME MHOTUX Mpu4unH, 6e3
NpeononeHnst KOTOpbIX Maes MPaBOBOro rocy4apCcTBa HEOCYLLECTBMMA.

Hurunuam kak obuwecoumanbHoe sBneHue. Hurmnmam BooGOuwe (B nepesBoge ¢ nart. - "oTpuuanue")
Bblpa)kaeT HeraTMBHOE OTHOLIEHWE cybbekTa (rpynnbl, Krnacca) K OnpegesnieHHbIM LEeHHOCTSM, HOpMaM,
B3rnsgam, uaeanam, OTAENbHbIM, a nog4ac U BCEM CTOpPOHaM 4YenoBeyeckoro 6biTvs. OTo - ogHa u3 copm
MUPOOLLYLLEHMS N COLMANbHOIO NoBefAeHust. Hurunuam kak tedeHne obLeCcTBEHHON MbICNN 3apoauicsa AaBHO,
HO HambornbLuee pacnpoCTpaHEHNE NOMNy4Yn B NPOLUIIOM CTONETUU, rMaBHbiM obpasom B 3anagHon EBpone n B
Poccuw.

OH ObIn cBA3aH ¢ Takumm pmunocodamu neBopagnkanbHOro HanpaeneHust, kak d.I. Akobu, MN.2K. MpygoH,
®. Huuwe, M. WrnpHep, M. Xangerrep, M.A. BakyHuH, T.A. KponoTkvH 1 ap. HArMnn3m MHOronuk, oH MoxeT
OblTb HPABCTBEHHbIM, MPAaBOBbLIM, MOMUTUYECKUM, WOEONOrMYECKAM, PEMUIMO3HBIM U T.4., B 3aBUCMMOCTU OT
TOro, Kakme LEHHOCTU OTPpULAlTCH, O Kakow cdpepe 3HaHUM M COLManbHOM MPaKTUKM MOET peyb - KynbType,
Hayke, UCKYyCCTBe, 3TWKe, MONUTUKE, 3KOHOMUKE. MexXay HUMU MHOro OTTEHKOB, HIOAHCOB, B3aMMOMEPEXOOOB.
Kaxxgasi U3 pa3HOBUMOHOCTEN 3TOr0 TEYEHUS UMEET CBOK UCTOPUIIO.
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Pycckun nucatene W.C. TypreHeB BbIBEN B CBOMX pOMaHax sipkMe obpasbl repoeB-OyHTapen u3 cpenbl
pasHOUYMHHOW wuHTennureHumn 60-x . XIX B., OTBepraBlUMX MHOIMME MOCTynaTbl OKpPYXaBLUEn UX
OENCTBUTENBHOCTM U MpeanaraBlMX HOBble uaen. Hurmnucramu Obinv peBONIOLMOHHBbIE OEMOKpaThl, Pe3Ko
KPMTUKOBaBLLME COBPEMEHHbIE MM MOPSAKM U MpU3biBaBLUME K 3aMeHe Mx Gonee cnpaeegnvebiMy. Hurnnmnam
HOCWI NPOrPECCUBHBIN XapakTep.

OOwen (pogoBon) 4YepTon BCceX (OOPM HUMMNN3MA SIBNSAETCS OTPULI@HUE, HO HE BCSAKOE OTpULUAHME eCTb
Hurunuam. OTpuuaHue LWupe, OHO OpraHWYeckn MNpPUCyLLEe YErioBEYECKOMY CO3HaHWUI, AOnanekTuYecKoMy
MbILneHnto. MoaTomMy ganeko He BCEX, KTO YTO-NMBO oTpuuaeT, MOXHO cuuTaTb HUrMnuctamm. B npoTuBHOM
crlyyae caMm TepMuH "HUIrMNM3M" TepsieT CBOWM CMbICNT M pacTBopsieTcs B Oonee 06bLEMHOM MOHATUN -
"oTpuuaHue".

CnepoBaTenbHO, HUMMIUCTUYECKOE OTPUL@HME W OnanekTudeckoe OTpuuaHue - pasHble Bewun. B
NCTOPMYECKOM MIlaHe Henb3sl, HanpumMep, 6€30roBOPOYHO HEFraTUBHO, C NMO3MLMIA FONOro OTPULAHKS, OLEHNBATb
pasnuyHble ocBobOAUTENbHLIE ABMXKEHUS, WX WOEONOrOB WM YYaCTHWKOB, TakK Kak 3TO OOBLEKTUBHbIE
3aKOHOMepHbIe npolecchl. Tem boree ecnu pedb naet 06 3BOMOLIMOHHOM Pa3BUTUN.

Boobue, 6opbba NpoTMB aHTMHAPOLHbIX, TOTaNUTapHbLIX PEXUMOB, MPON3BOSa NpaBUTENEN, AUKTAaTOPOB,
nonpaHusi ceoboabl, 4eMoKpaTuM, NpaB 4YenoBeka M T.4. He SIBMSeTCA HUMMIM3MOM B COBCTBEHHOM CMbICHe
aTtoro cnoea. CamoBnactne TMpaHOB BO BCe BpeMeHa ocyxpanocb. Ewe XK. Pycco 3ametun: "[decnot He
MOXET )KanoBaTbCs Ha CBepratoLee ero Hacunme". ATo 3Ha4mnT, YTO He BCsikasi peBOSIOLMS eCThb 3110.

Koroa HUrMnuam cTaHOBWUTCS €CTECTBEHHbIM (OOBLEKTMBHLIM) OTPULI@HWMEM CTapOro, KOHCEPBaTUBHOTO,
peakLUMOHHOro, OH nepecTaeT ObiTb HUrMNU3aMoM. K npumepy, oTpyLaHne MHOMMX MpayHbIX U Aaxe Tparnyeckmx
CTpaHuL, M3 Hallero HefaBHEro MpOLUNOro, NMpexae BCero B rocydapCTBEHHOM U MOMUTUKO-NpaBoOBoOW cdepe
XM3HM oOLlecTBa, cnpaBed/IMBO W OMpaBAaHHO, Tak Kak npegctaBnsieT cobol HemsBeXHbl npouecc
obHoBNEHUS.

Mo3nTMBHLIN 3apsif HeceT B cebe KOHCTPYKTMBHAs KPUTUKA HEOOCTaTKOB, MOPOYHbIX MIM OTKUBLUMX
nopsiakoB, HECOBEPLLEHCTBA TEX UMK UHBIX UHCTUTYTOB, OEACTBYHOLLMX 3aKOHOB, NOSIUTMKO-NPABOBON CUCTEMbI -
BoOOLLEe OTpULATENbHbLIX SABNEHUA AENCTBUTENBHOCTU. B 3TOM CMbICne BNosniHe ecTecTBEHHbIM Obino, Hanpuvep,
HUrunucTuyeckoe amncengeHtckoe aewxkeHne B CCCP B 50 - 70-x rr. Kak nporpeccuBHyto OLeHnBaeT nctopus
OesaTenbHOCTb PYCCKMX PEBOMIOLIMOHHBIX AemokpaTos - A.W. Mepuena, H.A. Jobpontobosa, H.I". YepHbiwesckoro
N Opyrux, BbICTyNaBLUMX NPOTUB Llapmn3mMa, caMogepkaBusi, COLManbHOro YrHETEHUS.

OpaHako B LEenoM HUMMMM3M, B TPaAULMOHHOM €ro NMOHMMaHWMK, BOCNPUHUMaETCs B 6OMbLUMHCTBE Cyyaes
Kak siBneHme OeCTPYyKTMBHOE, couManbHO BpedHoe, OCOOEHHO B Halwle Bpems. Hepeako HMrunusm npuvHumaet
paspywuTensHble (popMbl. B KpanHMX CBOMX MPOSIBNEHMAX OH CMbIKAeTCHA C pasfmMyHbiMKU aHapXmMyecKMmm, NeBo-
W npaBopaguKkanbHbIMW  YCTPEMIEHMAMK, MakcMmanuamom, 6onblweBMaMoM U HeobomnbLIEBU3MOM,
NOMAUTUYECKUM IKCTPEMU3MOM. HUrMnmam - ctepeotun MbilineHns nboro pagmkanucta, gaxe ecrnv OH 3Toro He
OCO3HaeT.

XapakTepHblM MNPU3HAKOM HUrMNM3Ma SBNSAETCA He OOBLEKT OTpuLaHusl, KOTOpbIA MOXET ObiTb NuLb
onpegenutenem ero  KOHKPeTHOro Buaa, a CTeneHb, T.€. WHTEHCUBHOCTb, KaTEropuMyHoOCTb MU
6eCcKOMMPOMMUCCHOCTb 3TOr0 OTpuUaHus - ¢ npeobnagaHuem CyObeKTUBHOIO, Yalle BCEero WUHAMBUOYarbHOro
Hayana. 3gecb BblpaXkaeTcs rmnepTponpoBaHHOE, ABHO NpeyBeNnMYEeHHOEe COMHEHME B U3BECTHbIX LEHHOCTAX U
npuHumnax. [lpu atomM, kak npaBwuno, wu3buparTca Hauxydwue crnocobbl AencTBusi, rpaHudalme ¢
@HTUOOLLIECTBEHHBIM MOBEAEHNEM, HApPYLLUEHMEM MOpasibHbIX 1 NpaBoBbiX HOPM. [ntoc "oTcyTCTBME Kakon-nmbo
NO3NTMBHOWM MporpamMmmbl UIK, NO KparHen mepe, ee abCTpaKTHOCTb, 3bIOKOCTb, amopdHocTL" (A.N. HoBukoOB).

CoumanbHbI HAMMNM3M OCOBEHHO pacnpoCTpaHUICA y Hac B nepuog "nepecTtponikn” u rnacHocTtn. OH
BO3HWK Ha BOJIHE OXBaTMBLUEIO BCIH CTpaHy BceoOLwlero HeratveBuama, Korga MHoroe (ecnu He Bce)
nepeoLeHMBanocb, MNepPeoCMbICNINBANoOCh, OCyXadanocb K oTBepranocb. C OgHOWM CTOpPOHbI, Oblna BugHa
oyncTUTENbHAsA (PYHKUUS HUTMN3Ma, a C APYron - ero No6oYHbIE NOCNEeACTBUS, U3AEPXKKN, NDO CNOLLIHOW MOTOK
HeraTMBa cMeTan Ha CBOEM MyTu U NO3UTMBHbIE Havana. AHademe nNpegaBarnoch Kak Nioxoe, Tak K XopoLuee.

Pacunctka "aBrMeBbIX  KOHKOLWEH" conpoBoXganacb TakMMu — SIBNEHWAMM, Kak  GesygepxHoe
camobuyeBaHMe, pas3BEHYaAHWE W OCMESHME TMPEXHEro OnbiTa, CHOKUBLUMXCA KyNbTYPHO-UCTOPUYECKUX
TpagauuMi 1 NpUBbIYEK, N300paKEHME yXOOsALLEro BPEMEHN TOSBKO B YEPHBIX Kpackax, ryMreHne Hag noabmu
CTapLUEro NoKONEHUs, X POMAHTM3MOM, Bepon B Oyayuiee. JIENTMOTMBOM 3TUX YMOHACTpOeHu Obino: "Y Hac
BCE MI10X0, Yy HMUX BCce xopowo". C nbegectanos cretany MMeHa 1 LIeHHOCTU, B KOTOpble eLle BYepa 6e33aBeTHO
BEPUNN.

3aLMKNeHHOCTb Ha OBNMYUTENBCTBE, YHUHMMKUTENBHON KPUTWKE rpaHMYMna nogyac ¢ yTpaTtonm 4yBCTBa
HaLMOHaNbHO-rOCY4apCTBEHHOrO [JOCTOMHCTBA, (bopMmupoBana y mogen un Bcero obwectsa KOMMMEKC
HEMOJTHOLIEHHOCTN, CMHAPOM BMHbI 3a NPOLUoe, 3a "nctopuyecknii rpex”. PasgaBanvce npusbiBbl K BceobLemy
nokasiHmio. B TO ke Bpems 3HauMTemnbHbIE CITION HACeNeHNs pe3ko ocyaanu "TaHubl Ha rpobax”.

OTtpeyeHne oOT Bcero, 4to ObINO "OO TOro", OT cCTapblXx GeTuwen OOBLEKTUBHO MNOAMUTLIBANO
HUrMITUCTUYECKNE pPa3pyLUMTENbHbIE TEHOEHUWW, KOTOpble HE YpPaBHOBELUMBANMCb co3ugarternbHbiMu. Kak
crnpaBeiMBO OTMeYarnoch B nvtepatype, "y Hac ObINo ABa NMUKOBbLIX NPOSBEHUS TOTANMTAPHOIO MbILUNIEHUS U
CO3HaHMS: ToTanbHas anonoreTuka NocnepeBosTLNOHHOIO MPOLLNOro U ToTanbHOe ero HucnpoeepxeHue" (B.O.
MywmrHcknia). Tpryem HUCNpoOBeEpPranucb He TOMBbKO KOMMYHWU3M, NapTus, OE0Norus, pexmnm, Ho 1 (BOSTbHO nnu
HEBOJBbHO) CTPaHa, KynbTypa, HAPOOHOCTb, TPaAULMN, TOCY4apCTBEHHOCTD. ..

CerogHa couManbHbIA  HATMIIM3M  BbIPAXAETCsi B CaMblX Pasfu4YHbIX  UMNOCTAcsX: Henpusitue
onpeaeneHHbIMK crnosiMy obLecTBa Kypca pedopM, HOBOTO YKaga >KU3HU M HOBbIX ("PbIHOYHBIX") LIEHHOCTEN,
HEJOBONbCTBO MepeMeHaMn, coumanbHble NpOoTecTbl MPOTMB  "LWOKOBbIX" METOLOB  OCYLLECTBISEMbIX
npeobpa3oBaHU; Hecornacue ¢ TEMW UMW UHBIMU MOJSIUTUMECKMMU PELUEHUSMWU U aKLMSIMKU, HEMPUSA3Hb UK
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Jaxe Bpaxga no OTHOLUEHMUIO K rOCY4apCTBEHHLIM MHCTUTYTaM U CTPYKTypaM BriacTu, UX nugepam; oTpuuaHuie
He CBOWCTBEHHbIX POCCUMCKOMY MEHTanuTeTy 3anafHbix 0OpasuoB MOBEAEHMS, HPABCTBEHHLIX OPUEHTUPOB.
Cpenm 3HauMTenbHOM YacTu Hacenenns npeobnagarnT POHAMNCTCKME HACTPOEHMUS, HEFATUBHOE OTHOLLEHME K
NPOUCXOASALLEMY, KO MHOIMM baKTam U SIBNEHUSIM OeNCTBUTENbHOCTM.

lMOHATME M MCTOYHUKM MPaBOBOro HUrunuama. [paBoBOM HUTMMAN3M - Pa3HOBMOHOCTb COLMAIbHOIO
HUrMNM3ma Kak podoBoro noHATMs. CyLHOCTb ero - B obOLLeM HeraTMBHO-OTPULATENBHOM, HEYBaXKUTENbHOM
OTHOLLUEHMM K MpaBy, 3akOHaM, HOPMaTUBHOMY MOPSAKY, @ C TOYKA 3PEHUS] KOPHEW, MPUYMH - B HOPUANYECKOM
HeBEeXeCTBe, KOCHOCTW, OTCTarocTW, NPaBOBOW HEBOCMUTAHHOCTM OCHOBHOW Macchl HaceneHusi. NogobHble
aHTMNPaBOBbIE YCTAHOBKM W CTEPEOTUNbl €CTb "SMEMEHT, 4epTa, CBOWCTBO OOLLECTBEHHOTO CO3HaHUSA WU
HauuoHanbHOMW MCUMXOMNOMUW... OTNMYUTENbHAs OCOBEHHOCTb KymnbTypbl, Tpaguuuii, obpasa xu3Hu" (B.A.
TymaHoB). Peudb nget o HeBocTpeboBaHHOCTM NpaBa obLLEeCTBOM.

OaHMM M3 KHYEBbIX MOMEHTOB 34€eCb BbICTyNaeT HagMEeHHO-MpeHeOpeXuTenbHoe, BbICOKOMEPHOE,
CHUCXOLMUTENBHO-CKENTUYECKOE BOCNPUSITUE NpaBa, OLEHKa ero He kak 6a3oBow, hyHOaMeHTaneHoOM Ngeun, a Kak
BTOPOCTENEHHONO SIBIEHMS B OOLLEN LuKane 4YerioBeYeCcKMX LIEHHOCTEN, Y4TO, B CBOK Ovepenb, XxapakTepuayet
Mepy LMBUITM30BAHHOCTUN 0OLLEeCTBa, COCTOSIHME €ro AyXa, YMOHACTPOEHWUI, coLmarnbHbIX YyBCTB, NPUBbIYEK.

Cronikoe npenybexneHve, HeBepue B BbICOKOE MpeAHa3HavyeHue, MoTeHumarn, YHUBEpPCarnbHOCTb,
BO3MOXHOCTM U fake HeOOXO4MMOCTb Npaea - TakoB MOpParibHO-MCUXONOMMYECKuii reHe3nc gaHHOro oeHoMeHa.
HakoHel, OTHOLLEeHWe K npaBy MOXeT ObiTb MNPOCTO MHAUMDdEPEHTHLIM (6e3pasnnyHbIM, OTCTPAHEHHbLIM), YTO
TOXEe CBWOETENbCTBYET O HEpasBUTOM MPaBOBOM CO3HaHuMM ntogein. CkasblBaeTCcsi OTCYTCTBME [OJIKHOIO
NMpaBOBOro OfbiTa, HABLIKOB, OPUAUYECKON IPaMOTHOCTM.

AkTyanbHo 3By4at cnosa WN.A. UnbuHa o ToM, 4TO "Hapod, He 3HaloLMN 3aKOHOB CBOEWN CTpaHbl, BedeT
BHEMPAaBOBYI >XM3Hb WM [AOBONbCTBYETCSH... HEYyCTOMYMBBLIMKM 3avaTkamu npaea... Hapogy Heobxogumo u
OOCTOMHO 3HaTb 3aKOHbl, 3TO BXOAWUT B COCTaB MPaBOBOW XWU3HU. [103TOMYy Henen u onaceH Takow nopsagok, npu
KOTOPOM HapoAy HeAOCTYNHO 3HaHWe npa.a... YenoBeky, Kak CyLLEeCTBY OYXOBHOMY, HEBO3MOXHO XWUTb Ha 3emrle
BHe npasa".

MpaBoBOK HUrMNM3M MMEET B Halen cTpaHe OnarogaTHenwyro no4yBy, KOTopas Bcerga faeana u
npopomxaeT AaBaTb obunbHble BCxoabl. Kak M paHblle, Mbl XuBem B Mope 0Ge33akoHUsi, KoTopoe nogvac
NPUHMMAET XapakTep HauuoHanbHoro 6eACTBUMA U HAHOCUT OBLLECTBY OFPOMHbBIA U HEBOCMOMHUMbIN YLEepO.
KopHn e aToro Hegyra yxoasT B ganekoe npownoe. B o6LiecTBeHHOM CO3HaHWM NPOYHO YTBEPAWMOCH
MOHMMaHWE MpaBa MWCKNIOYUMTENBHO KaK BereHus rocydapcTBeHHOW BnacTtwu. [lpeacrtaBneHus o npaee Kak
yKasaHusax "HavanbCcTBa" HaCTOMYMBO KyfbTMBUPOBANMCE B HAPOAE - TO, YTO UCXOAUT "cBepXy", OT BrNacTeun, To U
€CTb npaso.

He 3ps rosopsaT: "Ha Pycu Bcerga npasunu nioaun, a He 3akoHbl". OTcloga - HanneBaTenbCckoe OTHOLLEHWE
K 3aKOHY Kak CBOMCTBO HaTypbl pycckoro obbiBaTens. Pacxoxumm ctanu ropbkue crnosa A.W. NepueHa o ToM, 4To
XnTb B Poccumn 1 He HapyluaTb 3aKOHOB Henb3A. Pycckui, kakoro 6bl 3BaHMS OH HU Obifl, 06X0aUT nnu HapyLuaeT
3aKOH Bclogy, rae aTo MOXHO caenaTb 6e3HakasaHHO; COBEPLUEHHO TaK Xe nocTynaeT v npasuTenscTeo. C aTum
cosBydHa U Mmbicnb  M.E.  CantbikoBa-llegpuHa:  CypoOBOCTb  POCCUMACKMX — 3aKOHOB — CMAryaeTtcs
Heobsa3aTenbHOCTbIO MX ucnonHeHusa. Uctopuk B.O. KnroueBckun oTMedan, 4to pycckasi XusHb He 3HaeT
Hukakoro npaea. B.[. BenuHckun B nuceme k H.B. lNoronto B cepguax 3ameTtun, uyto B Poccun "HeT paxe
NONMLENCKOro rocygapcTea, eCTb TOMbKO OFPOMHbIE KOPMNopaumm pasHbiX CryXebHbix BOpoB u rpabutenen”. B
TO Bpemsi 910 6bino o6 MM B3rnsgomM MHOMMX TBOPYECKUX OeATENEN Ha OKPYXKaBLUYH0 UX 0eNCTBUTENbHOCTb.

M3BecCTHbI KpanHe oTpuuaTtenbHble cyxaeHust J1.H. Toncrtoro o npaBe, KOTOPLIN HasbiBan ero "ragkum
obmaHom Brnacten", HacUIMEM Hag FNIMYHOCTbI. Tak YTO HecobrogeHMe 3aKOHOB - yCTOMYMBaAs poccuimckast
Tpaguumsa. Bce aTo, kak nuwet B.A. KuctakoBckun, gano noBod OAHOMY M3 MOSTOB-HOMOPWUCTOB MNPOLLSIOro
CTONEeTUNst COMMHUTBL criegyroLumne cTuxu, BnoxeHHole B ycta K.C. AkcakoBa:

Mo npuynHam opraHM4ecKnm

Mbl coBcemM He CHabXeHb!
30paBbiM CMbICITOM HOPUONYECKNM,
CuM ncyagbem caTaHbl.

LLnpokun HaTypbl pycckue,

Hawewn npaBabl ngean

He Bnesaet B hopMbl y3Kne
KOpuanyeckmx Hayan...

K coxaneHuio, Mbl He TONMbKO He u30aBUNUCb OT ITOr0 3acTapenoro Mopoka, HO B MOMHOM Mepe
yHacnegosanu ero, a Bo MHoroM "oboratmnn". Ha npoTsbkeHun OnMTenbHOro BPpEMEHW npaBo B O6LiecTBe
"pearnbHoro coumanumama” BCAYECKM YMansnoch, NPUHWKaNoCk, B HEM HE BUOAENN UCTUHHO OEMOKPaTUYECKOro U
00LEeNpPM3HaHHOIO KPaeyroribHOro MHCTUTYTAa, BbICOKOM COLMAnbHOM M KynbTypHOW ueHHocTw. lNMpaBo, ckopee,
Tepnenu Kak Heobxoommoe AeKkopaTUBHOE YKpalleHue, doopmMarbHbii aTpubyT, dacas, CBOWCTBEHHbIV NoOoMy
"GnaronpucTtoriHomy" rocygapctesy. Begb B crtanuHckon KoHctuTyuum 1936 r. M HEKOTOpbIX OpYyrux akrax
COLEPXanNUCb BHELLUHE BMOMHE [OEMOKpaTU4eckne W TymMaHHble HOpMbl O MpaBax M cBobogax JIMYHOCTW,
rapaHTUAX €e HEeMNpUKOCHOBEHHOCTW, y4vacTus B OOLEeCTBEHHbIX Aenax u T.4. [ewcTtBoBano couuwanbHoe
3aKoHO4ATeNbCTBO.

Ho B Lienom npaBo cynTanoch "HEMOMHOLIEHHOM 1 Jaxe yLiepOHo hopMoN coLmManbHON perynsumm nuilb
Ha BPEMSI U NULWb B CUNy nedvanbHOW HeoOXO4MMOCTU, 3aUMCTBOBAHHOM Y MPEXHMX 3KCNyaTaToOpCKMX 3nox"
(3.10. ConoBbeB). ToTanuTapHbIi CTPOW HE OYEHb-TO U HYXAancs B NpaBe, TaK Kak UCMOMb30Basr B OCHOBHOM
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BOIMIOHTAPUCTCKME METOAblI NpaBrieHnsi. TeM Gonee 4YTO MapKCUCTCkasi Teopusi nMpegycmartpuBarna oTMUpaHue
rocygapctea v npaea. [dukratypa nponetapuarta onpefensnacbk kak "HUYEM He OrpaHWYeHHasl, HUKaKMMU
3aKoOHaMW He cTecHeHHasi BnacTb knacca" (B.U. JleHuH).

BmecTe ¢ TeM 13 npaBa MakcMMaribHO BbPKMMAanu ero kapaTtenbHble BO3MOXHOCTM M Hemarno "npeycnenu”
B aToM. KomaHaHo-6ropokpaTnyeckas cuctema He TOnMbKo He Gopornack C NpaBoOBLIM HUTUIIM3MOM, HO MO-CBOEMY
onuparnacb Ha Hero, Mbo OH MpeKpacHo BrMcbIBarcs B 3Ty cuctemy. O NpaBOBOM HUTUINM3ME LaXe HE FOBOPUIN,
kKak OyaTO ero He cyulecTtBoBano. B aTon OBOWCTBEHHOCTW, CBOEOOPa3HOM MOMUTUYECKOM OIIMPTE - KOPHWU
paccmMaTpmBaeMoro siBrennsi. C 0gHOM CTOPOHbI, MPaBo - PYAUMEHT U MOMEXa, C APYrov - OHO C MOJTHOW oTaadven
NCMNOMb30Banoch kak MHCTPYMEHTanbHO-MPUHYaUTENbHOE CPeACTBO.

CerogHsl rmaBHbIN UCTOYHMK pacCMaTpMBAEMOrO 3ra - KPU3MCHOE COCTOSIHME POCCUIACKOro obLiecTsa.
CoumanbHas HanpshKeHHOCTb, 3KOHOMWYECKME Heypsiauubl, pacnaj Hekorga eguHOro  XKM3HEHHOrO
NpOCTpaHCTBa, cenapaTtuam, KOHPPOHTaLMs BNacTeln, MoparnbHO-NCcuUxorormieckas HeyCTon4MBoCTbL obLecTsa U
MHOroe [pyroe He TOMbKO He CnocoOCTBYIOT MNPEOAONEHNIO MPaBOBOrO HUMMMM3Ma, HO  MOCTOSIHHO
BOCIMPOU3BOAAT M NPUYMHOXaIT ero. CnoXunucb naearnbHble YCNOBUS ANS TEX, KTO He B Nlagax C 3aKOHOM, Y
KOro Ha NepBOM MlaHe AroncTUYECKUn NHTEPEC.

MpaBoBOM HUrMMM3M - MNPOAYKT COLMAanbHbIX OTHOLUEHWA, OH OOYCROBNEH MHOXECTBOM MPUYUMH W
crneacTBui. B yacTHOCTM, OH NOANMTLIBAETCS M TaKMMU peanusiMy Halux OHEeW, Kak NONMTUKAHCTBO U LIMHUYHBIN
nonynusm nuaepoB BCeX paHros, 6opbba nosmumii 1 ambuumin, camonobuii u Twecnasun. [daoT o cebe 3HaTb
3aromMam M BnacTonobue ctapon M HOBOW OHpPOKpaTUWM, HEKOMMETEHTHOCTb M GECTONKOBOCTb YMHOBHUKOB.
MocneaHee - TpagMUMOHHO OONbHOE MECTO Hallel rocyAapCTBEHHOCTWU. [lylWKUHCKoe "OH YMHOM OT yma
n3baeneH" NoaTBepKAaeTca Ha KaxgoM Lary. [Nony3HancTBo, HEBEXKECTBO, AUMETAHTCTBO paspyLUaloT BCSKYIO
NpaBoOBYIO TKaHb, NtoOble pa3yMHble lopUANYECKME YCTAHOBMEHUS.

Ha nnyHocTHOM ypoBHe HpaBOBOVI HUTUINMN3M BbICTYNaeT B ABYX Ka4eCTBax: KaKk COCTOAHME yMOB, YYyBCTB,
HacCTpPoOeHWI N kak obpas gencTesuin, pearnbHoe nosegeHue. NocnegHee - MHOMKATOP BPEAHOCTU M OMAaCHOCTU
ABINEeHnd. |-|OCTyI'IKI/I - NNnodbl NOMbICNOB, MO3TOMY MMEHHO NO NOCTYNKaM MOXHO CyaAUTb O pearibHOM Hannymm n
nocnencTeBmAx npaBoBOro HUrunmMsma. OH MOXeT ObiTb aKTUBHbIM U NMaCCUBHbLIM, CTOVKUM W CMNOHTAHHbIM,
NOCTOAHHbIM U CUTYaTUBHbIM, NPOABNATLCA B BUOE NPOCTOro Q)pOH,D,epCTBa, MMETb JIM4YHbIEe MPUYKUHbI, Koraa,
CKaXkeM, rpaxdaHWH HedOBONIeH CYAOM TONbKO MNOTOMY, YTO €ro OCyaWunKu, a 3akoH NroX MoTOMYy, 4TO
npegycMoTpen Haka3aHue 3a COBEPLUEHHOE UM AesiHue.

Hurmnuam BO3HMKaeT M Kak pesynbTaT HeygoBMNeTBOPEHHOCTU CybbekTa CBOMM COLManbHO-MPaBOBbIM
CTaTycOM, HeadeKBaTHbIM, MO ero MHEeHWo, COBCTBEHHbIM BO3MOXHOCTAM. B ULenoM HMrMnnsm BbICTyNaeT B
TeopeTnyeckon (mngeonormdeckon) n npakrtmdeckon copme. OH pasnuueH B PasfnMuyHbIX CNOAX WM rpynnax
obuiecTtea, 3aBUCUT B W3BECTHOW CTeNeHM OT Takux pakTopoB, Kkak BO3pacT, MOJ, HauMoHanbHoe
NPOUCXOXAEHNE, BeponcnoBegaHne, JOSMKHOCTHOE NonoxeHve, obpasoBaHue.

dopMbl BbIpaXEHUS MPaBOBOro HUrunuama. [1paBoBOW HUMMMAM3M MHOTFOMMK, M3OLWpPEH M koBapeH. OH
cnocobeH ObICTPO MUMMKPUPOBATb, BUAOU3IMEHSTLCS, Mpucnocabnueatbca Kk obcTaHoBke. CyuiecTByeT
MHOXECTBO pasfiyHbIX POpM, CTOPOH, rPaHen ero KOHKPETHOTO NPOSIBNEHNS. YKaXeM f1Lb Ha HeKoTopble U3
HUX, Hanbonee sipkMe n oYeBMaHbIE.

1. lpexge Bcero, 9TO0 MNpsiMble MNpegHaMepeHHble HapyleHUs OEeWCTBYIOLUX 3aKOHOB W MHbIX
HOPMAaTUBHbIX NPABOBbIX aKTOB. OTW HapPYLUEHWUSI COCTAaBMAOT OrPOMHbINA U TPYAHOOH03PUMBIA MACCUB YrOfIOBHO
HakasyeMmblX OesHUW, a Takke rPaKOaHCKUX, agMUHUCTPATMBHBIX, AUCUUMMMHAPHBLIX WU WHbBIX MPOCTYMNKOB.
3MNOCTHbIN, KOPBLICTHBIA YroNOBHbIA KpMMMHaN - Haubonee rpybbii M onacHbid BMA NPaBOBOrO HUIMAN3Ma,
HaAHOCALLUMA HEUCUYMCINUMbIN, He noaaarUncs TOYHOMY oOnpefeneHuto Bpeng obwectBy - U3NYEcKun,
MaTepuanbHbIf, MoparnbHbiA. KpMMUHOreHHas cuTyaums B CTpaHe OLEHMBAaETCH CEerogHa C MOMOLLbI TaKMX
3MUTETOB, Kak pasryn, obsan, 6ecnpegen. Tonbko B 1999 r. B Poccun Gbino 3apermcTpupoBaHo CBbille 3 MITH.
npecTynneHun. PeanbHO e coBepLUeHO HamMHOro 6onbLue.

[MpecTynHOCTb - MOLLHbIV KaTanu3aTop MpPaBOBOr0 HUIMAM3Ma, MpadHas 30Ha KOTOPOro CTPEMUTENbHO
pacLLMpsIETCS, 3axBaTbiBasi BCE HOBbIE U HOBbIE CPEPbI BIMAHNSA. 3MOYMbILLNEHHNKN HEe BOSTCA 3aKOHOB, YMEro
06X0o4AaT ux, MCNonb3ys pasHOro poga npaeoBble "Abipbl" 1 "wenn". CTpaHa Bce rnybke Norpyxaetcs B TPACUHY
TOTanbHOW KOppynuuu, KOTopash CBOOMT Ha HeT Bce pedopMaTopcKue YCWunusi, pasrnaraeT HpPaBCTBEHHbIE U
npaBoBble ycToM oOOLWecTBa, nogpbiBaeT npectwk Poccum Ha MexayHapogHow apeHe. "[essatbii Ban”
MPECTYMHOCTUN YrpoXaeT 3axNecTHyTb Bce obLecTBO, NPUOCTAaHOBUTEL €ro AeMoKpaTuyeckoe passutue. CrioBo
"HUTMNU3M" - CIIULLIKOM MSITKOE ANs OTPaXXeHUS BCEro NPOUCXOASLLErO B AAHHOM 06acTu.

2. [lloBcemMecTHOe MaccoBOe HecOOMaeHNe W HEUCIMONHEHME PUONYECKMX MNpeannucaHnni, Korga
cybbekTbl (rpaxaaHe, JOMKHOCTHbIE MWL, FTOCyAapCTBEHHbIE OpraHbl, OOLECTBEHHbIE OpraHu3auumM) NonpocTy
He COOTHOCAT CBOEe noBefeHue ¢ TpeboBaHNAMN NPaBOBbLIX HOPM, a CTPEMSITCA XWTb U 4ENCTBOBATb MO "CBOUM
npaeunam”. HencnonHaemocTb ke 3aKOHOB - Mpu3Hak Oeccunus Bnactu. Llaput npaBoBasi aHapxusi, 3aKOHbI
HUKTO He BbINOMNHSAET. HenogynmHeHne xe 3akoHaM HAHOCWUT He MEeHbLUMA Bpen OOLecTBy, YeM UX MpsiMoe
HapyLleHue.

Takoe BceoOllee HenocnylwaHue - pesynbTaT KparWHe HWU3KOro M 4echOpMMPOBAHHOIO MPaBOCO3HAHWS,
OTCYTCTBUSI JOMMKHON NMPaBOBOW KymnbTypbl, @ Takke cregctene obwen pa3bonTaHHOCTM N 6e30TBETCTBEHHOCTM.
B nogobHol myTHOW cpefe, T.e. B YCNOBUSAX "KPUMMHANBHOW EMOKpaTuM'”, BECbMa BOSIbIOTHO YyBCTBYHOT cebs
BCEBO3MOXHbIE AenbLibl, HYBOPULLMX, HE MPUBLIKLLNE XWUTb MO 3aKOHYy. JleranbHO 1 nonyneranbHO OTMbIBaOTCH
"rpsA3Hble AeHbIN", NepepacnpenensaTcs MaTtepuanbHble bnara, obuecTBo paccnamBaeTcsl Ha "o4yeHb 6oraTtbix"”
1 "o4yeHb beaHbIX".

Ewe puMckue topucTbl MpoBo3rnacunu: 6eccmbiCneHHbl 3akoHbl B 6e3HpaBcTBEHHOM cTpaHe. OHM Takke
yTBEpXAanu, 4To 0Ge3denCTBYIOLLMNIA 3aKOH Xyxe OTcyTcTBylouwero. B Poccum cnoxunack cuTyaumsi, korga
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UrHOPMpPOBaHME topUAMNYECKMX HOpM, camoi KoHCcTUTyummn ctano npuebldkon. KpacHosipckun rybepHatop AN
Jlebegb B OOHOM M3 CBOMX WHTEPBbKD MpadHo nowyTun: "Cobupatocb MNOCTaBUTb B Kpae SKCMEPUMEHT:
nonpo6oBaTh XUTb MO 3aKOHY". 3HAYUT, O HEFO TaM XWUK "NO MOHATUAM".

3. BolHa 3aKOHOB, M3[aHWE MPOTUBOPEYMBLIX, NapanmenbHbIX UK JaXe B3aUMOWCKTHYaOLWUX NPaBoBbIX
aKToB, KOTOpble Kak Obl HenTpanuayloT Apyr Apyra, pacTpadusas 6GecrionesHo cBow cuny. Hepegko
NMoA3aKOHHbIE aKTbl CTAHOBATCSA "HaA3akoHHbIMKU". [pUHMMaeMble B GOMbLUOM KONMMYECTBE HOPUONYECKME HOPMBI
He CThIKYIOTCSl, MMOXO CUHXPOHW3MPOBaHbI. B pesynbTaTte BO3HWKAOT OCTpPEWLUME KOMIM3WUW, paspbIXnseTcs
"NpaBoBoe nose", Ha KOTOPOM Ferko NpomspacTaeT NPaBOBOW HUTMMN3M.

CyliecTByeT MHEHME, YTO BOMHA 3aKOHOB yLUMa B NPOLUIOe, YTO OHA Benach, korga Obin CO3HbIN LEHTP.
OTO He coBceM Tak. BolHa 3akoHOB He npekpaTtunach, a BugomameHunack. KoHe4yHo, Hakan ee cnan, oco6eHHo
B CMbICIle PUTOPUKM, SMOLIMI, HO OHa npogorkaeTcs. Tenepb 3Ta BoWHa uaet B npegenax Poccun mexay
3aKOHaMK, ykaszaMu, CyLeOHbIMW peLUeHUsIMU, MPaBUTENBCTBEHHBIMU MOCTAHOBMEHUSAMU, a Takke Mexay
denepanbHbiMM U perMoHanbHbIMM  akTamu. MIMEeHHO NOo3TOMY NPUHMMAaOTCA Mepbl K BbIPaBHUBAHWUIO U
COrnacoBaHUo ABYX YPOBHEN 3aKOHO4ATENbCTBA.

BoviHa 3akoHOB M BnacTen - abcypgHas u Havbonee paspyluTtenbHas ¢opmMa npaBoBOro HUrMIM3ma.
MaryGHocTb ee Gbina y6egnTensHO NPOAEMOHCTPUPOBaHA BCEW POCCUIACKOWM NpaKTUKOW nocrneaHux net. Obwas
KapTuHa ycyrybnsietcs ewle M TeM, YTO KpoMe BOWHbI HOPUAMYECKON B CTpaHe MAET MHOXECTBO APYrMX BOWH
(brooKeTOB, CYBEpPEHUTETOB, KOMMETEHLUWUWA, OPUCAMKUMIA, TenepagnoadupoB, KrnaHoB, "aBTOPUTETOB",
onurapxos, KoMnpomaTtoB U T.4.). COOTBETCTBEHHO MHOMO M pa3HOro poga 6ecnpeaenos.

4. MogMeHa 3aKOHHOCTM MONIMTUYECKONW, WMAEONOIMYECKOM WnM nparmaTuyeckon LenecoobpasHocTbio,
BbIXO4bl Pas3NUYHbIX oULManbHbBIX SOMMKHOCTHBLIX NUL, MU OpraHoB, OBLLECTBEHHbIX FPYNMN U CUIT HA HEMPaBOBOE
norne L4enTenbHOCTU, CTPEMIIEHME peann3oBaTb CBOU MHTepeckl BHe paMok KOHCTUTyuun nnu B "paspexeHHOM
NpaBoOBOM MPOCTPAHCTBE", T.€. HAYNHAIOT XWUTb ONSATL-TAKU HE NO 3aKoHaM, a "Mo NOHATUAM".

Mpn aToM Lenecoobpas3HOCTb MOXET BbICTynaTb NOA pasHbiM "coycom" - B BMAE FOCYOapCTBEHHOM,
NapTUAHON, MECTHOWN, PermoHanbHON, NPaKTUYECKOW, UOEONOTMYECKON N Aaxe nNuyHon. B niobom cnydae 3akoH
oToABuraeTcsi B CTOPoHy. Pa3 HeobxoouMmo 4TO-TO caenaTtb, a 3akoH MeluaeT, NosiBNsieTcs TOT UMY MHOW BUA
uenecoobpasHocTi. 3aKOHHOCTb HEepeako NPOTMBOMOCTABMSETCA M Tak HasblBAEMOMY 34paBOMY CMbICAy, OT
KOTOPOro - OAWH Lar 4o npou3Bofia u caMmoynpaBcTBea, Uin NPOCTO "NpaBoOBOM CaMOLeATENbHOCTU".

BmecTe ¢ TeM criegyeT 3amMeTUTb, YTO MAEs 3aKOHHOCTU M nopsigka npy onpeaeneHHbiX obcTosTenscTeax
MoXeT OblTb MCMOMb30BaHa 3aMHTEPECOBaHHLIMW NUAEpPaMM U BAACTHbIMW CTPYKTypamu Kak nosog Ang
NMPUMEHEHUST CUMbl U HapyLIEHUs MpaB 4YerioBeka, paBHO Kak M HeobxogumocTb GOpbbbl C MPECTYNHOCTbIO.
MpakTika nocnegHero BpeMeHn nogreepxaaeT 3T0. A Kak U3BECTHO, HET HMYEro onacHee, YeM y3akOHEeHHOoe
©e33akoHMe. ITO CBOEro poAa NpaBOBOW KOHOPMU3M, Korga Maen npasa M 3aKOHHOCTM NpucnocabnuearoTcst K
cuTyauum, Koraa OHU UCMOMNb3yTCS He BO bnaro, a Bo Bpe[,.

OueHb To4YHO nogobHy MeTamopdo3dy Bbipasun U.A. UnbuH. "o cBoemMy 0GBHEKTMBHOMY Ha3HaYeHUto, -
nucan OH, - MPaBO €CTb OpyAuWe nopsigka, Mupa u 6paTcTBa; B OCYLLECTBEHMU XE OHO CMWLIKOM 4acTo
NpuKpbIBaeT cobon NoXb M Hacunue, TaraHne u pasgop, 6yHT u BorHy". LLU.J1. MoHTeckbe Takke ykasbiBar, YTo
camasi XecToKasi TMpaHusa - Ta, KOTopasi BbICTyMaeT MOA CEHbl0 3aKOHHOCTM W cnpasednuesocTu. P. UNepuHr
NpoAOIKaET 3TY MbICMb: "Y>KacHoe 6e33akoHNe MOXET BEPLUMTLCA Mo BMOOM NnpasBa Hag, camum npasoMm”.

5. KoHdpoHTaums npeactaBUTENbHBIX U WUCMNOMHUTENbHBLIX CTPYKTYpP BRAactM Ha Bcex ypoBHAX. OHa
BO3HMKIIA B NpoLiecce CTaHOBMEHMSA HOBOM Anis Poccun npe3naeHTcKon BepTukanu ynpasneHms npu coxpaHeHum
ctapou cuctembl CoBeToB. OTW ABe MOoAeny BNacTy oka3anmcb HECOBMECTMMbIMU MO CBOMM LiensM, 3agadam,
meTogam. OTcioda - TpeHusi, KOHMIMKTbI, NMPOTUBOCTOAHMS, CTPEMIIEHME [OoKa3aTb, Kakad BMacTb BaXHee U
HyxHee. Lna 6Gopbba 3a ponb "obkomos", "ropkomos", "paikomMOB", NpM KOTOPOM 3aKOHbl HUKEM He
cobntoganucb. lMNnoc nuyHble amobuumMn 1 CoNepHMYECTBO NMAEPOB, UX NPETEH3Un ObiTb "nepBbiMK nNuuammn”,
"Xo3anHom" B OaHHoM "BoTuymHe". [Npyn 3TOM Bepx Opanun npexage BCEro MpecTdKHble WM KapbepUCTCKune
coobpaxeHus, yecTonobure, a He 3akoHonocnyLaHme. 3akoHbl B 3TON 6opbbe Bbinuv NuLb A0CaAHON MOMEXON.

OT10 cBoero poga "HOMEHKNATYPHbIA", UNKn "anuTapHbIA", HATMNN3M, CBSI3aHHbLIN C Mapanuyom BnacTtu, a
nobon napanuy BrnacTu o3HayaeT napanuy npasa, 3akoHa. 34eCb COeOQVHATCA BOEOWHO roCyAapCTBEHHbBIN U
NMpaBOBOW HUIUIN3M, KOTOPbIA [AEe30praHu3yeT CrOXMBLUMECH HOPMbI yrnpasneHus obwectBoM. [lpuHumn
pasgeneHusa BnacTteun, 3anoXeHHbln opmanbHO B KOHCTUTYLMKW, Ha Aene He COXWNCS, cucteMa COepXek u
NMPOTUBOBECOB He OTNaXeHa. VicnonHuTenbHo-pacnopsaguTensHas BnacTb oOKasanacb, No CyTu fJena,
OECKOHTPOIBHOW, a MOTOMY CaMOyNpPaBHOW U BO MHOrom "cBobogHomn" ot cobniogeHns 3akoHOB, OCOGEHHO Ha
MecTax.

6. CepbesHblM WUCTOYHWKOM W (QOPMOW BbIPaXEHUS MOSNIUTUKO-IOPUONYECKOrO HUrMIM3mMa SBRASTCA
HapyLlEeHWs NMpaB YeroBeka, OCOOEHHO TakMX, Kak MPaBO Ha >XU3Hb, YECTb, JOCTOMHCTBO, XUMULLE, UMYLLIECTBO,
6esonacHocTe. Cnabas npaBoBas 3aLMLLEHHOCTb JIMYHOCTW MNOAPbIBAET BEpy B 3aKOH, B CMNOCOGHOCTb
rocygapcTtea obecneynTb NOPSAOK U CMIOKOMCTBUE B 0OLLLECTBE, OrpaanTb Modern OT MPECTYMNHbIX NOCAraTensCTB.
Beccunue xe npaBa He MOXET MOPOAUTb MO3UTMBHOE OTHOLLEHME K HEMY, a BbI3bIBAET UL pa3gpakeHue,
HEeOBONbCTBO, MPOTECT.

YenoBek nepectaeT LEHUTb, yBaxaTb, MOYNTATb MPaBO, Tak Kak OH HEe BUAWUT B HEM CBOEr0 HaJEeXHOro
rapaHta u onopy. B Takux ycrnoBumax [Jaxe y 3aKOHOMOCHYLUHbIX FPaXdaH BblpabaTbiBAETCA HUMMIIU3M,
HeOBEpME K CYLLECTBYHOLLUNM UHCTUTYTaM. [1pn3HaHne U KOHCTUTYLIMOHHOE 3aKpEensieHNe eCTECTBEHHbIX NpPaB U
cBobOa 4enoBeKka He COMPOBOXOAETCs Moka afekBaTHbIMM MepaMy MO WX YMPOYEHUO U MNPaKTUYECKOMY
NMPETBOPEHNIO B XM3Hb. A HEBO3MOXHOCTb OCYLLECTBUTb CBOE MPaBO MOPOXAAET Y JIMYHOCTM 4YyBCTBO
OTYYXXOEHMSA OT HEro, NPABOBY Pa304apPOBaHHOCTL, CKEMCKC.
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TakoBbl OCHOBHblE C)epbl pacnpoCTpaHeEHUs U BMecTe C TeM Hamboree TUNMYHbIE HA CerogHs hopMbl
Bblpa)eHNsa NpaBoBOro Hurunuama. Ectb n gpyrue ero "nsmepenus" n mogudpukaumn. NpaBoBoOn HUMMNM3M Ha
BCEX 3Ta)Xax roCyAapCTBEHHOrO 3[4aHUS U cpegu HacerneHusl He 3HaeT MNpeaernos, MOTOMY W Ha3blBaeTCsl
b6ecnpegenoM. bopoTbca ¢ HUM OObIMHBIMKM MeTod4aMy ManoadEEKTUBHO U HEMPOOYKTMBHO, HYXHbI rMyOoKo
NpoAyMaHHble, 3KCTpaopAMHapHble Mepbl. He MoryT 6biTb Aanee TepnvMMbl HENPUIMsiOHbIE TPUMAachl U YpoaCTBa,
NCKaXKaloLLMe 0O Hey3HaBaeMOoCTU 0OMnMK HOBOWM Poccun n ee HEOKPEMLLYIO AEMOKPATUIO.

MopbiTOXMBasi BCe CKa3aHHOE, MOXHO BbIOENUTb HEKOTOpble OOLWMe, Haumbonee xapakTepHble 4YepTbl
COBPEMEHHOI0 NPaBoOBOr0 HUrMNn3ma. ATo:

BO-MEPBLIX, €ro MNOoAgYEepPKHYTO [OEMOHCTPaTUBHbLINA, BOWHCTBYIOLMA, KOH(PPOHTALMOHHO-arpeCCUBHbIN
Xapaktep, YTo 060CHOBaHHO KBannuLUMpyeTcs obLecTBEHHBIM MHEHNEM Kak Becnpenen unm 3anpenernbHOCTb;

BO-BTOpLIX, M06GanbHOCTb, MacCOBOCTb, LUMPOKAsi pPacrnpOCTPaHEHHOCTb He TOMbKO CPeau rpaxaaH,
coumanbHbIX U NpodeccUMoHarnbHbIX Fpynn, CroeB, KacT, KNaHoB, HO M B odumumanbHbIX FOCYLapCTBEHHbLIX
CTPYKTYpax, 3akoHoAaTeNbHbIX, MCMOMHUTENbHbIX 1 NPAaBOOXPaHUTENbHbLIX 3LEefIoHax BnacTu;

B-TPETbUX, MHOroobpasve ¢OopM MPOSABIEHUST - OT KPUMUHAmNbHbIX A0 NeranbHbiX (NerMTUMHBIX), OT
naprnamMeHTCKO-KOHCTUTYLIMOHHBIX 4O MUTUHIOBO-OXJIOKPATUYECKUX, OT "BEpXYyLUEYHbIX" 4O ObITOBbIX;

B-4eTBEPTbIX, 0cobasi CTeneHb pas3pyLUMTENbHOCTU, OMMO3ULMOHHAA M MONYNUCTCKas HanpaBneHHOCTb,
pervoHanbHO-HaUMoHanbHasa okpacka, nepexogsilas B cenapaTunam;

B-NATbIX, CNUSIHUE C TOCYAapCTBEHHbIM, MOMUTUYECKMM, HPABCTBEHHLIM, AYXOBHbIM, 3KOHOMWUYECKUM,
PENUIMO3HbLIM HAMMITM3MOM, 0BpPasyLLMMN BMECTE €AMHbINA 0ECTPYKTUBHLIN NPOLEeCC;

B-LLUECTbIX, CBSI3b C HEraTMBM3MoM - Gonee LUMPOKMM TeYeHMEeM, 3axNeCTHYBLUMM B MoOCregHue rogbl
cHayana coBeTCkoe, a 3aTeM POCCUICKOe OOLLEecTBO B XOAe AEMOHTaXa CTapoil U co3daHusi HOBOW CUCTEMBI,
CMeHbl 0Opa3sa XXMU3HW.

MpaBoBoK HUrMNM3M nprnobpen KayeCTBEHHO HOBbIE CBOWCTBA, KOTOPbIM OH He obnagan paHee.
MN3meHunuck ero npupoaa, NpuyvnHbl, KaHanbl BINNAHUA. OH 3anonHun Bce nopbl 06LIJ,eCTBa, NpUHAN OFOHTeﬂbIVI,
noBanbHbIW, HEUCTOBbIN xapakTep. Crnoxunacb KpawHe HebnaronpuaTHas M onacHasd couuanbHas cpepga,
NOCTOAHHO BOCNpou3BoadAllad U CTUMmynupyrowlada aHTunpaBoBblie YCTpeMIieHUa Cy6'beKTOB. K CcoOXaneHuto,
NpaBoBOW HUIMMNN3M He cnagaeT, a nporpeccupyeT. Bo3HMKNO rpo3Hoe sIBrieHne, KOTopoe MOXET OoTOpocuTb
AemokpaTtuyeckme npeobpasoBaHnsi B Poccum Ha MHorMe gecaTuneTusl Hasag.

|_|yTVI npeoaonieHna npaBoBOro HUrunm3ma. OcHoBHble nyTn npeopgosrieHna npaBoBOro HUrKMNIM3Ma - 310
noBbilleHWe OOWen W npaBoBOW KynbTypbl r[paxgaH, WX NPaBOBOrO W  MOpPaNbHOMO  CO3HAHUS;
COBEpLUEHCTBOBaHME 3aKkOHOA4AaTeNbCTBa; MpodunakTMka npaBoHapyLUEeHW, U Mpexae BCero MnpecTynieHui;
yNpoYeHne 3aKOHHOCTW U NpaBonopsiaka, rocygapCTBEHHOW ANCUUNIIVHDI; YBaXKEHE U BCeEMepHas 3alumTa npas
NNYHOCTY; MaccoBoe npoceeLleHne n npasoBoe BOCNUTaHue HaceneHus; noaroToBka
BbICOKOKBaNM@MLMPOBaHHbIX KaapoOB IOPUCTOB; CKOpelliee npoBedeHue npaBoBon pedopmbl u ap. OaHako
SICHO, YTO MPaBOBOW HUTUMU3M HEBO3MOXHO NMKBMOMPOBATbL HEMEANEHHO. 3TO TPYAHbIN, ONMTENbHbIA NpoLecc.

B KoHeyHOM c4yeTe Bce popmbl U cpeacTBa 60pbbbl C HAMMIIM3MOM CBSI3a@Hbl C BbIXO4OM obLiecTBa u3
rnyboKOro CUCTEMHOrO Kpmamca - coumanbHOro, 3KOHOMMUYECKOTO, MONTIUTUYECKOro, AYXOBHOMO, HpaBCTBEHHOrO. B
TO X€ BPeMsSl MHOroe 3aBUCUT U OT aKTMBHOW NO3WLUMM CaMOMn NMYHOCTM, ee NPOTMBOAENCTBMA cunam 3na. P.
WepuHr nucan: "Kaxgbih npu3saH M 00si3aH NogaenaTb rmapy npoussoria M 0e33akoHMsl, roe TONbKO OHa
OCMernuBaeTCcsa MogHMMAaTb CBOK TOMOBY; KaXdbl, NONb3yloLWMACA OnarogesiHusaMu npaea, OOSKEH, B CBOW
Yyepend, Takke nogdepxuBaTb MO Mepe CUIT MOryLWecTBO M aBTOPMTET 3akoHa - CIIOBOM, KaXdbli €eCTb
NpUpOXaeHHbIN Gopew, 3a NpaBo B MHTepecax obecTea".

§ 5. NpaBoBoOM Maeannam un ero NPUYNHLI

Ecnv npaBoBoOW HUMMNU3M O3Ha4YaeT HELOOLEHKY WM UFHOPMPOBaHME MpaBa, TO MPaBOBOW Waeanuam -
ero nepeoueHky, ngeanusauyuo. Oba 3TN ABNEHUS NUTAIOTCA OAHVMMMU KOPHAMU - IOPUAMYECKMM HEBEXECTBOM,
Hepas3BMTbIM U 4edOPMUPOBAHHBIM MPaBOCO3HAHWEM, OEPULMTOM MONUTUKO-NPABOBON KyIbTypbl. YKa3aHHbIE
KPanHOCTK, HECMOTPS Ha UX, Ka3anocb Obl, MPOTMBOMOSOXHYIO HANPAaBIEHHOCTb, B KOHEYHOM CYETE CMbIKAOTCS
1 obpa3sytoT kak Obl "yaBoeHHoe" obuiee 3ro. ViHbIMm cnoBamu, neped HaMmu ABe CTOPOHbI "ogHON meganu”.

XOTS1 BHELLHE NpaBOBOW naeanuaMm MeHee 3aMeTeH, He Tak bpocaeTcs B rnasa (Bo BCSKOM Cry4ae, O HEM
MOYTN HE TOBOPSAT, OH He "Ha cnyxy"), SIBNEeHNe 3TO NMPUYUHAET Takow XXe Bpen rocygapcrsy, obLecTBy, Kak v
npasoBon HuUrunuam. OH KpariHe OecTpyKTMBEeH Mo cBoum nocriegctemsM. Oco3HaeTcs 3TO, Kak Mpaswuiio,
"notom", Korga uTtor CTaHOBUTCS o4eBUAEH. BoT noyemy, 6opsick ¢ MpaBOBLIM HUTMIM3MOM, HE CrieQyeT Bnagatb
B APYryro KpanHOCTb - NpaBoBOM DETULLIU3M, BOSIIOHTapU3M, naeanusm.

Boobule, nogem o BO3MOXHOCTM MPUMHUMNUAINBLHOIO U3MEHEeHMs1 obLlecTBa C MOMOLLbKD OOHMX TOJIbKO
MyZApbIX 3aKOHOB - APEBHEro npoucxoxaenus. I3 atoro ncxoawn eule MNnatoH B cBoux Mevtax o6 naeanbHOM
rocygapctee. [a mn dpaHuy3ckMe NpOCBETUTENW HE pa3 ykasbiBanu Ha NogobHbIM nNyTb u3baBneHus oT
HecnpaBeaANnuBbIX NOPSAKOB. Ho XM3Hb HEM3MEHHO onpoBeprana 3Ty NpeacTaBneHnsi. Kak M3aBeCTHO, MapKCcuam
€[KO BbiICMeMBan BCEBO3MOXHble KOHLUenuun "topuanydeckoro coumanmama”. Tak, monogon ®. OHrenbc elle B
1847 r., kpuTuKyst MaHudect A. JlamapTuHa, nucan, 4To npegnaraemMblie B HEM Mephbl, Hanpumep Bceobuiee
B6ecnnaTtHoe oby4veHune, "cnocobHbl NULLL OCNabuTb PEBOSTIOLMOHHYKO 3HEPTUO NporeTapues; NUMBo 31O yYnctas
OnaroTBOPUTENBHOCTL; NGO MPOCTO TPOMKME dopasbl, NULIEHHbIE BCSAKOro MpPakTUYEeCKOro cMbicna, Bpoae
ynpa3gHEeHUs HULLLEHCTBA Ype3BblYaviHbIM 3aKOHOM, NMKBMAALMN OOLEeCTBEHHbIX 6eACTBUA 3akOHO4ATENbHbLIM
nyTeMm, y4pexaeHnst MUHUCTEPCTBA HAPOL4HOM XXNU3HN U T.M." <*>,

<*> Mapkc K., OHrenbc ®. Cou. T. 4. C. 346.
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B npakTtuyeckom nnaHe Ha NpaBO HENb3s Bo3rnaratb HECObITOYHbIE HaAEeXabl - OHO He BCeCcUnbHO. HanBHO
TpeboBaTb OT Hero 6onbLUero, Yem OHO 3aBeOMO MOXET AaTb, eMy HeobXoaMMO OTBOAWUTL TO MECTO U Ty POrib,
KOTOpble BbITEKAIOT M3 OOBEKTUBHBIX BO3MOXHOCTEW AAHHOTO MHCTUTYTa. HenocunbHble 3agayqn MOryT TOSbKO
CKOMNpPOMeTUpoBaThb npaso. [103ToMy ero Hemnb3s BO3BOAMTb B abCOMIOT.

Mexay TemMm B yCrnoBusSIX BO3HUKLUEN Yy HAc elle B nepuos nepecTporku npaBoBon 3aidopuUn Yy MHOMMUX
crnoxunoch ybexaeHve, YTo 4OCTAaTOMHO MPUHATbL XOPOLLUNE, YMHbIe 3aKOHbI, Kak BCe CNOXHeWLe 1 ocTpenLme
npobnembl obuiectBa OyaoyT pelueHbl. "BOT npvmemM nakeT 3akOHOB M >kU3Hb ynydwwutca". Ho yypa He
NMPOWCXOAWIO, 3aKOHbI MPUHUManuch, a Aena CToSAnM Ha MecTe U gaxe yxygwanuce. B pesynbtaTte HacTynuno
N3BECTHOE pasovapoBaHUe B 3aKOHaX, MOABUITUCL NPU3HaKM NPaBoOBOro ckercuca.

B pasrap paboTbl COKO3HOro napnameHTa npecca B HeraTMBHO-UPOHWYECKMX TOHaxX MHOro nucana o
"marun", "neBaToMm Bane", "Oyme", "kackage" 3aKOHOTBOPYECTBA, O "MEPTBOPOXAEHHbIX" M MNomny3abbiTbix
3akoHax. B kako-To Mepe 3TO NpofomKanoch 3aTeM U B nepuod AedtenbHocTh ObiBwero BepxosHoro CoBeTa
Poccum, a Take HbiHewHero degepansHoro CobpaHusa. OgHako okas3anoch, YTO ObICTPbIX M NErkux peLleHui
HeT.

M3 HM30B cnbiwanuck 1 bonee pasgpaxeHHble ronoca: "XBaTuT, Mbl yKe CbiTbl N0 FOPSio 3aKkoHaMu, OHU
Huyero He gatoT". MNMogobHble ynpekn BbickasbiBalOTCA U cerdac. ATo M NOHATHO - BeAb 3aKOHbl camu no cebe He
MOryT HaKOPMWUTb, OAETb, 0BYTb NtoAen, ynydwnTb X 6rarococTosiHue, OHM MOFYT NULL CNocobCTBOBaTL NMOO
He cnocobCcTBOBaTb 3TOMY, HEYTO 3aKpennsTb, OXPaHsiTb, PErynMpoBaTb, pacrnpenenstb, HO He NPOU3BOAUTD.
MoaTomMy ynoBaTb TOMbLKO Ha "CKOPOCTHOE" NPaBOTBOPYECTBO - 3HAYUT NUTATbL Opuandeckue Unno3mn. HyxHbl
npexae Bcero coumarnbHble, 3KOHOMUYECKUE, MONUTUYECKME, OPraHN3aLNOHHbIE U MHbIE MEpPbI - MIOC 3aKOHbI.
JIvwb coBoKkynHOE AeNCTBUE BCeX 3TUX (haKTOPOB MOXET AaTb xenaemblin apdekT.

3aKoH, Kak M3BECTHO, eCTb oduumanbHoe npusHaHue dakta n He 6onee Toro. OH nuwb odopMnseT,
"npoTokonMpyeT" pearnbHO CROXUBLUMECS OTHOLWEHMS. Kak HM n3butbl y HacC CnoBa KNnaccukoB O TOM, YTO MpaBo
He MOXeT OblTb BbILLE, YEM 3KOHOMUYECKUA CTPOW U 0ByCroBNeHHOE UM KynbTypHOe passuTme obLiecTsa, OHM
BEPHbI, TaK Kak NpOBepPeHbl NPaKTUKON.

AcHo, 4TO MpoBOAMMbIE B HaweM obwecTBe npeobpasoBaHMs HYXXOalTCA B HadeXHOM MNpPaBOBOM
obecneyeHnn, HO OHO He MOXET ObITb YNCTO BONEBLIM. beccunue 3akoHOB NOpPOXKOAET BCE TOT KE HUrMIN3M,
HeBepue B pearlbHyl 3Ha4YMMOCTb MPUHMMAEMbIX aKTOB, B UX CMOCOBHOCTb M3MEHWUTb CUTyauuto. 3aKoHbl He
paboTaloT, 3Ha4YuT, N OTHOLEHNE K HUM Bornee yem nNpoxnagHoe, UX NPecTuk nagaeT - BMEecTe C MpecTukem
BNacTu.

MpaBoBoK ngeanuamMm NOpoAwMN y 3HAYUTENbHOM YacTu NIOOEN KPU3NC Bepbl B 3akOHOAATEmNbHble, a B
fbonee WMPOKOM MNriaHe - B MapramMeHTCKO-KOHCTUTYLMOHHbIE NYTU peLleHust HaspeBliux npobrnem, B HOBble
NPOrpeccuBHbIE UHCTUTYTLI. VlgeannamMoM € caMOro Hadana cTpaganu HeKoTopble FO3YHIM NepecTponku, a
3aTeM M nepuoda pedopmaumn (YCKOpeHWe counanbHO-3KOHOMUYECKOTO Pa3BUTUS, UCKOPEHEeHME MbSHCTBA,
pes3Kkoe MOBLILEHNE XU3HEHHOrO YPOBHSA Hapoda, nnaBHoe n 6e3bonesHeHHoe pasBepTbiBaHME OemMoKpaTuw,
pasrocygapcTereHune, rmacHoCTb 1 ap.).

XoTenocb Bce 3TO NobGbLICTpEe BOMMOTUTL B 3aKOHaX, 3akpenuTb puauYeckn, MNpoBO3rnacutb B
KoHcTuTyumn. Ha pene e dopcupoBaHHOrO nepexoda obliectBa M3 OOHOr0O COCTOSIHUMS B OpYyroe He
NONy4Yunocb, OXuaaHus 3aTaHynucb. HacTtynuno "couuwanbHOe MnoxXmenbe" - ropbkoe W  MyYUTENbHOE.
Vaeanuctuyeckue ckopocnernble NPOXeKTbl, Kak NPaBuno, CypoBO MCTAT 3a cebs. 3TO TOT XKe HUMMNU3M, TOMbKO
¢ obpaTHbIM 3HaKoM. /I OH He MeHee BpeaeH.

PacnpocTtpaHeHuo topugnM4eckoro ugeanvama CcrnocobctBoBano M TO, YTO Yy Hac Aonroe Bpemsi
npeobnagan 4ucTo nparMaTtM4eckui noaxod K npasy (opyguve, VMHCTPYMEHT, CpeacTtBo, pbldar v T.4.). B
COOTBETCTBMU C 3TUM Ha MpaBO B3BanuBanu "HenogbeMHbIV rpy3", BO3narannch CrvLKOM Gonblune Hagexabl,
KOTopble B farnbHelneM He onpasganuck. [1paBoBOW CKENTUMUM3M OCOBEHHO ycununca B mnocrnegHvue rogpl,
Kkorga oOLWecTBO OTYETNMBO OCO3Hano, YTO MHOMME 3aKkOHbl, MPUHATbIE B Mepuod pedopm, OKasanucb
Mano3®EKTMBHbIMU U HE MPUBENN K AOCTMKEHMIO KENaeMblX Lenen, a HeKoTopble ganu oTpuuaTtenbHbIn
pesynbTar.

VHepumsi NoNUTUYECKOro 1 NPaBOBOro MAaeanmama UAaeT eLle OT CTapbiX KOMMYHUCTUYECKUX BPEMEH, Koraa
rocnogcTBoBan CBOEro poda KynbT BCEBO3MOXHbIX MMaHOB, pPeLleHWd U MOCTaHOBNEHWA - "UCTopuYecKkux”,
"CcyabOOHOCHbIX", "anoxanbHbiX" O AanbHENWeM pas3BUTUM, YCUIEHWW, YKPENMeHWUM, MOBbILEHUM Yero-nmoo...
Hacaxpganacb 6esornsggHas Bepa B UX Marnyeckyto cuny. I Bce OHM, Kak nmpaBuiio, NepeBOgMITUCL Ha A3bIK
3aKOHOB, KOTOPbIE U3-3a 3TOr0 CUITbHO HaMOMMWHaNM NapTUNHbLIE PE3ONIOLUN.

OyTble nporpammbl 1 obeLLaHuns, TO3yHrn O CBETNOM OyayiemM Obinm n3nobneHHbLIMY npuemMamm paboTsl C
"Maccamun". loBopsi cnoBamn A.W. lepueHa, "mgeonornsi ctaBunacb Bbille daktonornm”. CTpouTenbCTBO
BO3OYLUHbIX 3aMKOB (TOYHEe, ByMakHbIX) MOMOrarno »utb B Mupe unno3mn. OgHako AencTBUTENBbHOCTb BbICTPO
paspylana atM ademMepHble Xpambl 1 BO3BpaLlana B MUP CypOBbIX peanbHOCTEN. 3amaHuyMBbIE LIENW CHOBA U
CHOBa OKa3blBannCb HEOOCTWXKUMBIMU, FTOPU3OHT OTAANSNCS.

K coxaneHnuo, peumanBbl NPOLUMbIX YPOKOB BCTPEYAKTCA U cenvyac, HO Tenepb B dhopMe Monynuama,
HenpoayMaHHbIX, JIErKOBECHBIX 3asBIIEHWIA, NPOrpamm, MOCYNOB, LLIOKOBbIX PbIBKOB, HAUFPAHHOrO ONTUMWU3MA,
HeonpaBOaHHbLIX NPOrHO30B, MOCMAHUN, YNOBaHWI Ha aBOCb, Bepbl B 4yao U T.4. Kak n paHblue, npuHMMaloTcs
3aKOHbI, YKa3bl, MOCTAHOBMEHUSA UMWN OTAENbHbIE OPUAMNYECKUE HOPMbI, KOTOpblE 3aBEAOMO HEBLIMOMHUMbI U
OTpaxalT N1Lb CTPEMIIEHNE NX aBTOPOB GexaTtb "Brnepean napoBo3a”. CkasbiBaeTCca HeCnoCOOHOCTbL TPE3BO
OLEHUTb pearnbHy CUTyaLunio, NpeaBUAETb NOCNEACTBUS.

Hanpumep, ykasbl 1 gpyrve aktbl 0 6opbbe ¢ koppynumen 1 NpecTynHOCTbIO AaBHO OXapakTepu3oBaHbl B
neyaTu Kak MaHUNOBLUUHA, LOHKMXOTCTBO. OHM He TOMbKO He MPUBENN HU K KAKOMY MPOpbIBY B AaHHOW obnacTu,
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a, ckopee, HaobopOoT, yCcyryounu nonoxeHwe, NOLOPBanNuM Bepy MoAen B 3aKOH M BNacTb, MOCMAYXWUNK Kak Obl
"nbiIMOBON 3aBecon". MenbkalT capkacTUYecKne BblIPaXXeHUA U 3arofnoBku ctaten B npecce: "lMpecTynHukn He
ynayT oT goknaga”, "bopbba ¢ NpecTynHOCTbI0 0CODEHHO XOPOLLO BbIMAAUT Ha Oymare”, "Bnacte o6bsiBnsaet
OyMa>kHY0 BONHY KPUMUHANbHOMY MUPY" U T.M.

YnoBaTb B 6Gopb0Oe C yka3aHHbIM 31IOM TONbKO Ha 3aKOH WM KaapoBble MNepeMelleHusl, LoKnaabl,
Npu3biBbl, WTA0ObI, KOMUCCUM - 3HAYMT 3apaHee obpekaTb MpPobnemy Ha TYMMKOBOE COCTOsIHME. VIMEHHO Tak u
npoucxogut. [eHepanbHbIi Mpokypop P® elle naTe NeT TOMy Hal3ad OTKPOBEHHO 3asdABUNT B MNevaTtu:
"®enepanbHaa nporpamma 0GopbObl C MPECTYNHOCTbIO MNpPUHATA Anst Toro, 4Tobbl CckasaTb: yBaxaemas
o6LecTBeHHOCTb, 60pbba ¢ NPecTynHOCTLIO BegeTcsa” <*>,

<*> Poccwiickas raseta. 1996. 17 okrabps.

B anBape 1999 r. Obino NpMHATO oYepeaHoe NpaBuTenbCTBEHHOE MocTaHoBneHre 06 ycuneHnm 6opb0obl ©
OpraHM3oBaHHOMN NPECTYMHOCTLIO U KOppynuuen, yTBepxaeHa CooTBETCTBYOLWAaA nporpammMa Ha nepuog go 2001
r. Ha ee peanusaumio tpebyetca 3 mnpa. py6., MCTOMHMK 3TUX CPEACTB He ykasdaH. BnomnHe BO3MOXHO, 4TO
AaHHYI0 nporpammy MOXeT MOCTUMHYTb y4acTb BCeX npeabiayLinx NpekpacHOAYLWHbIX akToB U HaMmepeHun. Kak
NUWYT >KypHanucTbl, "ckanbnenb YronoBHOIO 3akoHa MNoka He YycrneBaeT oTcekaTb TKaHWM rocannapara,
nopakeHHble MeTacTazamu Koppynuun" <*>.

<*> [MapnameHTtckas raseta. 1999. 18 maprTa.

B Hapoae ykopeHMnocb MHeHue: 3aKOoH BCe MOXET. /I 3TO HECMOTPS Ha HeyBaXXUTENbHOE OTHOLLUEHWUE K
Hemy. [JaHHbI Napagoke elle pa3 nokasbiBaeT, YTO NPaBOBOW HUMMAN3M M NPABOBOW naeanusMm - ABa nontoca
OOHOro SIBMEHWS, KOTOPOE OTpaxaeT Halle npoTMBopeunBoe Bpemsi. O4yeHb 4acTo NoATBEPXOAETCA cTapas
MCTMHA: 3aKOH MOryYd, HO BNacTb HYXObl cunbHee. W Xn3Hb AMKTYyeT cBoe. 3akOH, He Bblpaxatowmi "Hyxabl", -
Oymaxka.

OnemeHTbl mgeanusMa M NpaBOBOr0 pOMaHTU3Ma coOepXuT poccuiickas [eknapaums npae u csobog
yenoseka W rpaxgaHuHa 1991 r., nbo MHOrME ee MONMOXEHWSs B HbIHEWHNX KPU3UCHBLIX YCHOBUAX
HeocyuwecTBuMbl. OHa elle gonroe Bpemsi byaeT BOCNpUHMMATLCH OBLLIECTBOM Kak HEKWUM CBOA4 Mario Yem noka
NOAKPENEHHbIX 0BLLMX MPUHLMMNOB UK CBOEro poda TOPXKECTBEHHOE 3asBlIEHNE O HAMEPEHUSIX U XenaHnsx, a
He KaK pearnbHbI AOKYMEHT.

MI3BECTHBbIM MPaBOBbIM POMAHTU3MOM MOXHO cumTaTb CT. 1 KoHcTuTyumm PO, rmacawyto, 4to Poccusa yxe
CerodHs SABMsieTCs NpaBOBbIM rOCYAapCTBOM. 30€Chb SBHO >Xenaemoe MNpUHUMaeTcs 3a AeycTBUTernbHoe. JTO,
ckopee, Lerb, NO3yHr, NepcrnekTMBa, a He COCTOSABLUMACA (hakT, XOTA B Ka4eCTBe NporpaMMHON 3Ta KOHLenuus,
BO3MOXHO, W 3acnyxusana nposo3rnaweHnss B OCHOBHOM 3akoHe CTpaHbl. VIHbIMM crioBamu, XOpPOLUO yxxe TO,
YTO Takas uaes 3asBrieHa, 3akoHo4aTeNbHO 3akpensieHa, nbo ymonyaHue no atomy nosody Obino 6bl BooOLWE
HEMOHATHBIM.

Monopas poccuiickas gemMokpaTusi, o0cBo6oAMB OBLLLECTBO OT TOTanUTapHbIX NYT, HE cymena cama no cebe
obecneunTb ero noctynaTtenbHoe passButve. A koe B 4YeM npou3owen otkat Hasag. [lpuHsaTo Hemano
OecnonesHbIX uUnu HeapEeKTUBHLIX 3aKOHOB. B TO e BpeMsa MHorve BaxHenwme cdepbl XU3HM OO CUX Nop
OCTalTCHA BHE HOPUOMYECKOW perriaMmeHTauumm, XOTS OCTPO HyXXOarTcsi B 3TOM. HoBble, "pbIHOYHbIE" NO3YHIH,
naeanbl He OCYLLECTBUNUCH, OXUAAHUSA 3aTSHYNUCb. A rmaBHoe Ansd OONbLUMHCTBA HaceneHus: HesACHO, Kyaa
naem, yero xotum? OTCloga KypHaNUCTCKME OCTPOThI: "Kyda naem HEMOHATHO, HO B TOM, YTO Mbl Npuaem Tyaa
nepsbIMWU, COMHEHUI HET".

MognunHHas 6eda coCTOUT B TOM, YTO AaXe XOPOLUME U HYXXHbIE 3aKOHbl HE paboTaroT - B OOHMX Cry4vasx
MOTOMY, YTO OTCYTCTBYIOT HEOOXOAMMbIE MEXaHMU3MbI UX peanusauun, B Apyrix (U 3TO rnaBHas NpuyMHa) - n3-3a
TOrO, YTO BOKPYr MpPOCTUpPaeTCsa HeHopMmanbHas cpeda wx "obutaHus" w  dyHKUMOHMpoBaHus. bBywyet
HPaBCTBEHHbIN N MPaBOBOW HUIMMN3M, OOLLECTBEHHbIE OTHOLLUEHWS HaxoOATCS B COCTOSIHUM Xaoca, JIOMKW,
KpanHen HeyCTOMYMBOCTU, 3bIOKOCTW, 3aKOHbl GECCUIbHBbI UX ynopsagoyvMTb, cTabunmaupoBaTtb, HanpaBuTb B
Hy>KHOe pycrio. B aTom cMbicne npaBo ncnbiThiBaeT HeGbIBanble "neperpyskn”, OHO He CnpaBndeTcs Co CBOMMU
PErynsaTMBHbIMA U 3aLLNTUTENBbHBIMU PYHKLUAMN.

lMoaTomy ecnu TOT UM MHOW 3aKOH He paboTaeT, 3TO elle He 03Ha4vaeT, YTo OH Mrox. He Bce 3aBucuT OT
camoro 3akoHa. [lpobnema cnoxHee. OnpegeneHHble Crou HaceneHWst MCUXOMOrMYECKM He TOTOBbl K
nepemMeHam, Hepeako conpoTuensalTca uMm. HOpuandeckue HOPMbI HE MOryT pas3Bsi3atb Tyrve Krybku
BO3HMKaOLLMX MPOTMBOPEYUA, a B psde cryvaeB BCTpedarT npoTtusogencrteme. Ewe k. Jlokk coseToBan:
"CosfgaBaliTe HEMHOro 3aKOHOB, HO creguTe 3a Ux cobnogeHnem".

Bnactb cnaba, oHa He moxeT cobpaTb Hanoryn, obecneynmTb peanusauuio CBOMX 3aKOHOB, OCTAHOBWUTb
MPECTYMHOCTb, 3aLWNTUTL rpaxkgaH. OHa He cnpaBnseTcs ¢ nepeenen yHKUMEN - perynaropa obLiecTBEHHOM
XWU3HKU, nopsigka, ctabunbHocTw. MNpeanucaHusa CBepxy BO MHOMMX CriyyYasix BHYTPEHHE HE BOCTMPUHUMAOTCS
TEMU, Ha KOro OHM paccyuTaHbl. B aTnX yCcrnoBmsix 3aKoHbl CYLLLECTBYIOT Kak Obl camu no cebe, a Xu3Hb - cama no
cebe.

M ato TOXKE wngeanmsm, nbo 3akoHogaTenw, UCXOOA U3 CBOMX BBICOKMX LENewn, uaew, 3aMbiCrioB,
KOHBEMEPHO MPUHMMAKOT U MPUHUMAIOT 3aKOHbI, 3aBE4OMO 3Hasl, YTO OHW HE LOCTUralT KOHEYHbIX Lenen u
yXxoOdAT B Mecok. Hepeako BaxkHeWLIMe akTbl 3aCTPEBatOT Ha MONMNYTU K CBOMM HEMOCPEACTBEHHbIM agpecaTtam -
MX  CTOMOPUT  YMHOBHWYbSA  Olopokpatmsa B cuny  obwen  pasbonTaHHOCTW,  BECKOHTPOMNbHOCTH,
KoppyMnupoBaHHoCTU. Cpean HOBOW (CTapon?) HOMEHKNATYpbl €CTb U T€, KTO K JTIOObIM HAYMHAHUSAM OTHOCUTCH,
Kak 1 npexge, no NpuHLUMMY: BaXXHO BOBPeMs "NpoKykapekaTb", a TaM NyCTb XOTb HE paccBeTaeT.
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Bnactb He B COCTOSIHMM 3aCTaBWUTb 3aKOHbl paboTaTb, NO3TOMY OHa KX NPOCTO usgaeT. Ho 3akoHogaTtenb
He BNpaBe MATM Ha noBody y OObIAEHHOrO CO3HaHWS - HagO CPOYHO MPUHATL TakOW-TO 3aKOH; OH 0bs3aH
CMOTpeTb Jarnblle, npeaBuaeTb nocneacTsus. [paBoBoe camoobonblieHue onacHo, Mbo OHO nopoxaaeT
GecnoyBeHHble Hagexabl, ybatokmBaeT obLecTBo. B nocnegHee Bpems YyTb NN HE €XEMECSAYHO MPUHUMAIOTCA U
ny6nukytoTca "uenesble deaeparnbHble NPOrpaMMbl”, HO KaX4oOMY SICHO, YTO OHU HEBbIMOMHUMBbI.

MonbITkM "NpUWINOPUTL" couManbHbIR MPOrPecc € MNOMOLLBLI0 OAHMX TOMbKO 3aKOHOB, Kak Mpasurio,
3aKaH4YMBanucb koHdy3oMm. [NprMepoB TOMy Hemaro, U 13 HUX HeobxoaMmo m3BnekaTb ypoku. [Npexae Bcero,
3TO BefeT K AeBanbBauuM 3aKOHOB, KOTOpble HauyMHalT paboTaTb BXOMOCTYI0, CO34aBas BUAMMOCTb peLUeHUs
npobnem. KoHe4Ho, eCTb 1 XOPOLLMNE, NMOMHOLIEHHbIE 3aKOHbI, 32 KOTOPbIMU - YM, OMbIT, CTapaHue Nx cosgarenen,
HO, kak 3ametun ®.M. [docTtoeBckuin, "4Tobbl OblTb YMHBIM, OQHOrO yma Mano". YM Hago elle peanusoBatb,
nocTaBuTb Ha cnyx0y obLlecTBy, nogam. MiHave oH mepTB u 6ecnoneseH. "YMHbIX" 6e30eMNbHUKOB U COBETHMKOB
Yy Hac MHoro.

AbconioTu3auma npaea, HageneHwe ero 4YyAOA4eWCTBEHHbIMW CBOWCTBAMW CPOAHU  MOKIOHEHUIO
WCKYCCTBEHHO CO3faHHOMYy maony. Takoe obOXeCTBNeHUE ABMEHWUA - 3TO CyLLEeCTBOBaHWE B MUPE WIITHO3WNA.
OTcioga - naBnHOOOpasHbIN POCT 3aKOHOB M YKa30B 3a NocrnegHue AecsiTb NeT, NOUCK CMaceHUs UMEHHO B HUX.
Ho ewe apeBHWe roBopunu: B Hamboree MCNOPYEHHOM rocyAapcTBe - Havborbluee KOMM4YecTBO 3aKOHOB.
Celyac BceM SACHO - COTHEW MNM Jaxe TbICAYeW 3aKOHOB MOSMOXEHWE HEe W3MEHUTb, €CNU TOSbKO OHU He
noakpennsTca ApyruMmm mepamu. Nonoca "gemokpaTnyeckoro poMaHTu3Ma" npoxoauT.

MpopomkeHne pecgopMm B Poccum TpebyeT NpoYHOM NpaBOBOW OCHOBbI, OCOBEHHO B 3KOHOMWYECKOM
cthepe. B cootBeTcTBMM C KOHCTUTYLMEN 3akoHbl Npu3dBaHa npuHumaTth [ocyaapcteeHHas [Oyma. OgHako npu
3TOM BaXHO, 4TOObI HapoAHble W3OpPaHHMKA MMENU YeTkoe npeacTaBreHve O npedernax M pearnbHbIX
BO3MOXHOCTSIX HOPUOANYECKUX 3AKOHOB, MYyTSAX MX BOMIOLLEHUS B XM3Hb. B NpoTvBHOM crnyvae o6LiecTBO onsATb
OyaeT X1Tb B MUPE UMNNO3UNA.

[daBHO ckasaHO: 4YTOObl He pasoyvapoBbIBaTbCH, HE CrieQyeT o4vapoBbiBaTbCA. YpesBblHaviHO BaXHO U
HeobXxoaAnMO NpeoaoneTb Kak MPaBOBOW HUMMIMW3M, Tak U NPaBOBOW MAeanuam, KOTopble NUTAKT Apyr Apyra.

KoHTponbHbIe BonpockI

1. YTo Takoe npasoco3HaHne? KakoBa ero CTpykTypa v Buabl?

2. YTo noHnmaeTcsa noa nNpaBoBOK KynbTypon? Ha3oBuTe OCHOBHbIE €€ YepThbl, COCTaBHbLIE 3NTEMEHTDI.
3. Uto Takoe npaBOBOWN HUMMMN3M, KaKOBbl €ro MPUYUHBI U NYTWU NPECAONEHNA?

4. B yem cyTb 1 Bpea NpaBoBOro naeanmsama?
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Mnasa 11. HOPMbI NMPABA

§ 1. MoHATHe N NPpU3HAKN HOPMbI NpaBa

MpaBo npeacTaBnseT cobON CMOXHYD M MHOrOOOPasHyH CUCTEMY HOPUAMYECKMX HOPM, OOLLMX MpaBun
noBeeHWs1, PacnpPOCTPaHSAIOLMNXCA Ha GONbLUOM Kpyr Nuu U cutyaumin n dyHKUMOHUPYHOLMX OTHOCUTENLHO
ONUTENbHBINA NEPUoS BPEMEHMN.

Hopma npaBa (opyaunyeckass HopMa) BbICTynaeT OAHOW W3 Hauboree BaXHbIX pPa3HOBUOHOCTEWN
OEVNCTBYIOLLMX B 00LLECTBE coLMalnbHbIX HOpM. [103TOMy NMpaBOBO HOPME NMPUCYLLN KAa4YecTBa, XapaKTepHble ansi
BCSIKOW COLMarnbHOM HOPMbI KaK perynsatopa obLeCTBEHHbIX OTHOLLEHWIA.

OpaHako npaBoBasi HOpMa UMEET M OTNMYUTENbHBIE 0COBEHHOCTU. B YacTHOCTW, OHa sIBNSIETCA KpUTEpUEM
NpaBOMEPHOCTUN NoBefeHUsi CyOLEKTOB, KOTOPLIN BecbMa 4eTko 0603Ha4yeH M KOHKpeTeH. Hopma npaBa ecTb
Mogenb NoBedeHUs1 U KaK TakoBasi OnpefensieT rpaHuLbl BO3MOXHBIX U AOMKHbIX MOCTYMNKOB B TEX WIU MHbIX
OTHOLLEHMSAX U TEM caMbiM obecneunBaeT Mmepy cBoboabl MHAMBKUAA.

"ocynapcTBEHHO-BNACTHOE BerNeHMe, MONyYMBLLEE NTOTMYECKN 3aBEPLUEHHOE, (DOpMaribHO onpegerneHHoe
3aKkpenneHve B ouuUManbHOM TEKCTE, BbICTynaeT B kayecTBE HOPMAaTUBHOrO npegnucaHus. CneumnduyHoCcTb
NpaBoOBOW HOPMbI MPOSIBMISIETCA B TOM, YTO OHa MPUMHUMMAETCS FOCYAapCTBEHHbIMW OpraHamu (napriameHToM,
npe3ngeHToM, NpaBUTENLCTBOM, MWHUCTEPCTBaMK, BegomcTBamu, rybepHatopamu u gp.) nvbo opraHamu
MECTHOro CaMOyMpaBfieHnsl, OOLECTBEHHLIMU OpPraHU3aLusiMn, HO C CaHKLMK rocygapcTBa (aenermpoBaHHoOe
NpaBOTBOPYECTBO).

CoumanbHoe HasHayeHue MpaBOBbIX HOPM OnpeaensieTcs WX perynupytolen ponbto. Hopmbl nNpu3BaHbl
3aKkpennsaATb M CTUMYNUpOBaTb HeobOxoauMble M KenaTenbHble Ons oblecTtBa M rocygapcTBa OTHOLLEHMS,
OXpaHATb OT HapylUleHWA M BO3OEeNCTBOBATb Ha COUMArbHO HexernaTeslbHble CBSA3M B LIENsX OrpaHuYeHus,
BblITECHEHUS, YCTPaHEHUS 3TUX HapyLUEHUI.

XapaktepHasi 0cobeHHOCTb HOpMbl MpaBa COCTOUT B TOM, YTO OHa OTpaxaeT Hambornee BaxHble,
OCHOBHbIE, CYLLLECTBEHHbIE CBOWCTBA, KOTOPble HEeU3BEeXXHO NOBTOPSIOTCS, MPUCYTCTBYIOT BO BCEX KOHKPETHbIX
NMpPaBOOTHOLLEHMSIX, BO3HUKAIOLWNX HAa OCHOBE 3TOW HOpMbI MpaBa. Bosbmem, k npumepy, ogHo U3 Haubonee
pacnpoCcTpaHeHHbIX OTHOLLUEHMA - Kynnn-npoaaxmu. B Takume oTHoWeHus eXegHeBHO BCTynakwT MWUIITTUOHBI
rpaxkgaH, opraHuM3auun, YYpexaeHun, npeanpuatvii Ana yooBNeTBOPEHUA CBOUX HEMNOCPEOCTBEHHbIX HYXO U
notpebHocten. U TemM He mMeHee BCe MHOroobpasve YykasaHHbIX MNPAaBOOTHOLLIEHUA Kynnu-npoaaxu,
OCYLLECTBNSEMbIX B MarasuHax, KMOCKax, Ha pblHKax, a Takke CyObeKTOB M OBBHEKTOB 3TUX MPaBOOTHOLUEHMN
MOMHOCTBLIO OXBaTblBae€TCA HECKOMNbKUMU cTaTbamm K PO.

VHauBmayanbHble YepTbl rpaxgaH, opraHu3auun, ydpexaeHun, npeganpuatuii MoSTHOCTbI0 MCYE3alT B
Taknx abCTpakTHbIX NOHATUAX, Kak "nokynartens" 1 "npogasel”. Bce MHoroobpasve matepuanbHbiX NpeamMeToB B
HOpME npaBa MNOHMMAaEeTCA Kak ToBap, BbICTynawWMn OOBLEKTOM [orosBopa Kynnu-npogaxu. tOpuaudecku
3HAYMMbIMWU NPU3HAKOTCH OENCTBUSA NOKynaTens, BbIPaXXEHHbIE B XeNaHWM KyNUTb NMOHPAaBMUBLLYIOCS eMy Bellb U
06s13aHHOCTK ynnaTtuTb ee ctomMmocTb. OT npoaaBua TpebyeTcsi coBepLleHne AeNCTBUIA NO nepedade Mnokyrnku
nokynaresnto, onnatueliemy ee ctommocTb (B.M. Chipbix).

bnarogaps ToMy 4TO HOpMa MnpaBa OTpaXaeT Haumbornee BaXHble CBOMCTBA OOLLECTBEHHbIX OTHOLLEHWUN,
OHa 1 npuobpeTaeT cnocoOHOCTb BObITb MX PErYNSITOPOM.

Takmm obpasom, Hopma npaBa - 310 obuieobsizaTenbHoe, ¢opMarnbHO OMNpeaeneHHoe MpaBumo
nosedeHunsl, yCTaHOBMEHHOE NUBO CaHKLMOHMPOBaHHOE rOCy4apCTBOM M HanpaBfieHHOe Ha yperynmpoBaHue
06LEecTBEHHbIX OTHOLLIEHWUHA.

KOpugunyeckas Hopma - nepBUYHaA KIeTOYKa npaBa, WCXOOHbIN 3reMeHT ero cuctembl. [loaTtomy
€CTECTBEHHO, YTO JJaHHOW HOpMe CBOMCTBEHHbI OCHOBHbIE YEPThl NMpaBa kak 0coboro coumanbHOro SBAeHus.

M3 aToro He crnegyert, 4YTO MOHATMA "nMpaBo” u "Hopma npaBa" COOTHOCATCA Mexay cobomn Kak uernoe u
yacTb. K npM3Hakam HOpMbl MpaBa OTHOCAT (CM. cxemy 29):

Cxema 29

[IPV3HAKN HOPMH IIPABA

Obmeoba3aTeJIbHOCTD

dopMasibHaA ONpenejIeHHOCTDb

CeA3b C roCcynapCTBOM

[IpenoCcTaBUTENIbHO-0O0A3EBAKIUN XapakKTep

MI/IKpOCI/ICTeMHOCTb

n mpyrue
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1) obLweoba3aTenbHbIl XapakTep - OHa Bonnowaetcs B 6e3NMYHOCTHOE, HEeMepcoHWUULIMpOBaHHOE
npaBumno rnoBedeHUs, KOTOPOE PacrpoOCTPaHAETCA Ha GomnbLUOe KONMUYECTBO XKU3HEHHbIX CUTYaLuid 1 GornbLLoi
Kpyr Nnu1L; rocyaapcTBo agpecyeT HOpMY MnpaBa He KOHKPETHbIM MHAOMBMUAAM, a BceM cyGbekTaM - or3n4eckum u
IOPUANYECKUM N1LaMm;

2) dhopmanbHas onpeaeneHHoCTb - BblpaXxaeTcs B MUCbMEHHON hopMe B oduLManbHbIX JOKYMEHTaX, C
MOMOLLbIO Yero oHa Nnpr3BaHa YeTKO M CTPOro onpeaensTb pamku AesHUI CyObeKToB;

3) cBs3b C rocydapcTBOM - YCTaHaBMNMBaETCA rOCYdapCTBEHHbIMU opraHamu Nnb6o o6LecTBeHHbIMU
opraHusaumsMu 1 obecrnedynsaeTca MepaMy rocyapCTBEHHOro BO3AEWCTBUS - MPUHYXKOEHWEM, HakasaHUeM,
CTUMYMMPOBaHUEM;

4) npenocTaBUTENbHO-00S3LIBAOWMIA XapakTep - NpeacTaBnsieT coGol BrnacTHoe npegnucaHue
rocygapcTsa OTHOCUTENbHO BO3MOXHOIO M AOMKHOIo NnosedeHns nogei;

5) MMKPOCUCTEMHOCTb - MpaBoBas HOpMa BbICTynaeT B BUae crneumduieckori MUKPOCUMCTEMbI, COCTOSILLIEN
N3 TaKMX B3aMMOCBSI3aHHbIX, B3aMMOYNOPSAA0YEHHbIX aNIeMEHTOB, Kak rMnoTesa, AUCMnosuUms U CaHKLUWS.

§ 2. NMpepocTaBUTENbHO-0653bIBaKOLLMNA XapaKTep NPaBOBbIX HOPM

MpenocTaBMTENBHO-005A3bIBAOLWNIA  XapakTep MNPaBOBbIX HOPM O3HA4YaeT, 4YTO Hopma npaea -
OBYCTOPOHHEE NpPaBWO MOBEAEHWs, KOTOpOe He TOSbKO NPedoCTaBnseT oAHMM cybbekTam npaea, HO M
BO3naraeT Ha ApyrMx cybbektoB 006s13aHHOCTM, MOO Henb3s peannsoBaTb NpaBo 6e3 00s3aHHOCTM U
obsizaHHOCTM Ge3 npaB. Tak, YronoBHo-npoueccyanbHbin kogekc PCPCP Hapgensia cneposaTtensi, nvuo,
npousBogsilliee JO3HaHWe, NPOKypopa, Cyd NpaBoM Bbi30Ba 06BMHSIEMOro (MOACYAUMOro), O4HOBPEMEHHO B CT.
146 Bo3naraeT Ha nocrneaHero 06s3aHHOCTb SBKW.

C ogHowm CTOpOHbI, HOpMa npasa NpefocTaBnsaeT cBoboay AENCTBUIN, HanpaBneHHbIX Ha YAOBNeTBOPeHne
WMHTEpPeCcoB yNpaBOMOYEHHOrO Nuua. YTo Takoe npaBo cOBCTBEHHUKA? 3TO eCcTb cBOGOAA NuLa-cobCTBEHHMKA B
nofiHoM obbeMe BrnafeTb, NONb30BaTbCS U PacnopsikaTbCs NPUHaANexallen emy BeLLlbHo.

C ppyro cTOpoHbI, HOpMma npaea 00si3biBaeT coBeplUaTb UMM He coBepLuaTb OMNpeferneHHble AeNCTBuS,
orpaHu4yMBag TeM cambiM CBODOOAY OTAENbHbIX ML, JTO BECbMa BaXXHasi COCTaBMSAOLWAs NPaBoBON HOPMbI, MOO
ecnun npencrtaBnTb, 4YTO csoGop,a nnua HM4eM He orpaHm4eHa, 1o npu Takom nopaake BeLLI,eIZ BOO6LIJ,€ HEe MOXeT
ObITb peyn O Npase u rpuagnyeckon Hopme. Takum obpasom, HopMa npasa codeTaeT B cebe npeaocTaBreHne u
OAHOBPEMEHHO OrpaHMYeHne BHELLHEN cBoboabl CYyOBbEKTOB B UX B3aMMHbIX OTHOLWLEHUSAX. [peaocTaBuTenbHO-
005a3bIBaOWNA XapaKkTep NpaBoOBOW HOPMbI MO3BOMAET YAOBNETBOPATL UHTEPECHI YNIPABOMOYEHHbIX MnL Yyepes
JencTeune nuu, obs3aHHbIX.

CnepoBaTenbHO, CyObEKTMBHbIE MpaBa M topuanveckme 00513aHHOCTW, YCTAHOBIIEHHblIE B MNPaBOBOW
HOpMeE, KOPPECMOHAMPYIOTCS: BbINONHEHNE 00513aHHOCTEN OAHOW CTOPOHOM BrieYeT UCMONb30BaHNE Npae Apyrom
CTOPOHOW.

BoT nmoyemy MOXHO HasBaTb Gnarmy noxenaHwsaMu Te npasa, KOTopble He obecrneyeHbl peanbHbIMU
0053aHHOCTAMN COOTBETCTBYIOLLMX UL,

MpenocTaBMTENBHO-06A3bIBaAIOLLNIA XapaKTep HE Y BCEX IOpUONYECKUX HOPM BbIpaXKeH O4MHAKOBO:

YeTKO OH BWAEH Mpexae BCero B PerynsatuBHbIX HOpMax (rpagaHCKux, TPyOOBbIX, CEMEWHO-OpayvHbIX 1
T.M.), B KOTOPbIX OUKCUPYHOTCA Kak NpaBa, Tak U 00513aHHOCTN CyObEKTOB;

B OXPaHWUTESNbHbIX e HopMax (YronoBHbIX, agMUHWUCTPaTMBHbIX M T.4.) Gonblie genaeTcs ynop Ha
BOMJIOLLEHME 3anpeToB N 06s13aHHOCTEN;

B [OeKnapaTuBHbIX U OEePUHMTUBHBIX HOPMax MpegoCTaBUTENbHO-00A3bIBAIOLWNIA XapaKTep BblpaXKeH
cnabo, nbo OHU He ABMAITCHA KOHKPETHBIMW NMpaBuiamMn NOBEAEHUS.

Mpn paccMoTpeHun npefocTaBUTENbHO-06A3bIBaAIOLLErO XapakTepa HpUANYECKMX HOPM BaXXHO MMETb B
BMAY, YTO npaBa 1 0653aHHOCTM He BCcerga MoryT cogepXaTbCa B O4HOW CTaTbe HOPMaTUBHOMO akTta. Hepepgko
npaBo 3aKpensyieHo B O4HON cTaTbe, a 06593aHHOCTb - B APYroN cTaTbe 3TOr0 XXe HOPMAaTMBHOIO akTa Un Aaxe B
cTaTb€ UHOro HOPMATMBHOIO aKTa.

Kpome TOro, B cCTaTbe 3akoHa MOIYT KOHKPETHO YKasblBaTbCsl TOMbKO MpaBa, a 006s3aHHOCTU
noapasymMeBaTthbCs, BbiTEKaTb U3 cogepXaHus 3akoHa. MoxeT ObiTb M HAaobOopoT, Korga yKasbiBatTCs NULLb
06a3aHHOCTY, a NpaBa nogpasyMeBaloTCs.

BmecTe ¢ Tem npegocTaBUTENbHO-005A3bIBaAIOLLNIA XapaKTep HPUONYECKON HOPMbI MPOSIBASETCS U B TOM,
YTO OAHO M TO Xe N1uUOo obnagaeT OAHOBPEMEHHO Kak MpaBaMu, Tak M 00A3aHHOCTAMMK, MO0 KaXObI CyObeKT
BbICTYNaeT HOCMTENEeM U TOro, U Apyroro. [JaHHbI Npu3HaK - CBOeOOpasHOe BOMJOLLEHME TaKoro npuHumMna
npa.a, kak €MHCTBO NpaB 1 0083aHHOCTEN.

§ 3. CTpyKkTypa HOpMbI NpaBa

Mon cCTpyKkTypo/ NpaBoOBOW HOPMbl MNOHUMAETCA €€ BHYTPEHHEE CTPOEHWE, Hanuune B Hen
B3aMMOCBSI3aHHbIX Mexay cobol cocTaBHbIX YacTel. CTpyKkTypa opuauYecKkoil HOpPMbl - 3TO YnopsidodeHHoe
€QNHCTBO HeobXoauMbIX areMeHToB, obecneuymBaloLLXx ee (PYHKUMOHamNbHY0 caMoCTosiTeNbHOCTb. [laHHas
CTPYKTypa MOKa3blBaeT, U3 KaKMX YacTel COCTOUT HOpMa M Kak OHW B3aMMOOMONHAT Apyr Apyra. Bssatble B
CMUCTEME, STU YacTU XapaKTEPU3YIT HPUAMYECKYID HOPMY Kak aBTOHOMHOE, B OMpederieHHONn Mepe
camoocTaTo4HOE NPaBOBOE SABMEHME.

Takux yacten Tpu: 1) runotesa; 2) gucno3vums; 3) caHkuus (cMm. cxemy 30).
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Cxema 30

SJIEMEHTH CTPYKTYPH IIPABA

T'mnoresza (ycnoBus)

Iucnozuumsa (MomeJsb IIOBEeIeHMUS)

CaHKUMA (MIOCJIenCTBUA)

1. vnoTesa (nNpegnonoXxeHue) - aNeMeHT HOPMbI MpaBa, YKasblBalOLWWA Ha YCNOBUS ee OelCTBUS,
NPUMEHEHNs (BPEMSi, MeCTO, CYOBEKTHbI COCTaB U T.M.), KOTOpble ONpedenstoTcs NyTeM 3akpenfeHus
topuanyeckmx hakToB (Hanpumep, B YrofloBHOM MNpaBe B KayecTBe YCMOBWUIA MPUBEYEHUS K OTBETCTBEHHOCTU
BbICTYNatoT 0bLLME NPU3HaKN CyObekTa NPecTynineHns: COOTBETCTBYIOLLMIN BO3PACT U BMEHAEMOCTD).

"'MnoTe3bl MpaBoBbIX HOPM MOTYT NOAPA3AENATLCS Ha BUObI NO CNEeaYLWLMM OCHOBAHUSAM:

a) NoO XapakTepy coaepXKaHna pasnuyatroT obuine (abcTpakTHble, onpeaenstowme yCnoBmst AENCTBMS HOPM
06LWMMM POAOBBIMU MPU3HAKaMUN) U KOHKPETHbIE (Ka3ynCTUYecKue, yCTaHaBMMBAOLWME YacTHble crneunarnbHbie
yCrnoBusi AencTBUs HopMbl, Hanpumep Hopmbl YTIK, rgoe mo nyHkTam nepedncneHbl obcTtosaTenbcTBa, Mnpu
HanU4MM KOTOPbIX YrofoBHOE AEerno He Bo3byxxaaeTca nMbo npekpallaetcs);

6) no cTeneHwn onpepeneHHoCTM obuwas rvnotesa MOXeT ObiTb abConioTHO onpedereHHon (TONbKO
yKasbiBaeT pakTbl, KOTOpble OOYCnoBAMBAOT AEWCTBME HOPMbI, HanpuMep CPOKM AaBHOCTM), abCOMTHO
HeonpeaeneHHon (He ykasbiBaeT HUKaKMX (PakToB, C KOTOPbIMU CBA3aHO ee AEeNCTBME, a NpefoCcTaBnseT npaBo
opraHam BriactM B HEOOXOA4MMbIX Cry4yasix NPUMEHSTb HOPUONYECKY0 HOpMY) NGO OTHOCUTENBHON (CooePKuUT
yKa3aHue Ha orpaHumYuTenbHble YCMOBUSA OEWCTBUSA HOPMbI, Hanpumep, NpYMEHEHWe HOPMbl Ha TeppuTopuu
3aKpbITOro BOEHHOIo noapasgenexHns);

B) MO CTENEHU CMOXHOCTU rMMnoTesbl NOogpasaensioTcs Ha OoAHOpoAdHble (eCnn B HEW yKasaHO OAHO
00CTOATENBCTBO, C HaNMUYMEM WU OTCYTCTBMEM KOTOPOro CBSI3bIBAETCA LEWCTBUE HOPUANYECKON HOPMbI) U
COCTaBHble (ecnu rvnoTesa AeWCTBME HOPMbl NpaBa CTaBUT B 3aBMCMMOCTb OT Hanuvyus WNn OTCYTCTBUSA
OAHOBPEMEHHO ABYX Unn 6onee 06CToATENLCTB).

2. Qucnosnuusa (topngndeckoe pacronoXXeHne CTOPOH) - 3N1eMEHT HOpMbl NpaBa, onpeaensowmnin Mogernb
nosedeHnst CyObEKTOB C MOMOLLUBI YCT@HOBIEHUS MNpaB M O00A3aHHOCTEN, BO3HUKAKOWMX MpU  Hanuium
yKa3aHHbIX B runoTtese opugnyecknx akros. Ancnosnums BelCTynaeT OCHOBHOW perynmpyoLLen YacTbio HOPMb,
ee A4poM (HanpuMmep, B rpaxkaaHCKoM MpaBe v page ApYrmx perynaTyvBHbIX oTpacren AUcnosmuum BeICTyNatoT B
BMAE MpaBui NpPaBOMEPHOrO MOBEAEHMS, (PUKCUMPYIOLWMX COOTBETCTBYHOLWME NpaBa M 06A3aHHOCTM CTOPOH -
nokynaTtens U npodasLa, HacnegHuka U HacregogaTterns, KpeauTopa u OOSMKHUKA; B YTONTIOBHOM Npase 1 Apyrmx
OXpPaHUTENbHBIX OTpacnsx OGOMbLWMHCTBO OUCMNO3WLMA COAEPKMT MPU3HaKM 3anpeLleHHbIX OEeAHWN - HEenb3s
ybuBaTb, KpacTb, rpabuTtb, XynuraHutb 1 T.1.).

Oncnosnumm ToxXe BecbMa pa3HoobpasHbl U KNnaccuguLmMpyoTCcs Mo cregytowmm OCHOBaHUSIM:

a) no cnocoby onMcaHus - Ha NpPocTbie (CoaepKallme yKkasaHne Ha CoBepLUeHne aesHusa 6e3 onmcaHus ero
MPU3HAKOB, TaK KaKk OHW JOCTAaTOYHO OYEBWAHbI; HanpuMep, 3aKOH HE XapaKTepusyeT NMpU3HaKu NpecTynieHus,
€Cnn peyb MAeT O MpeferbHO SICHOM OesiHuK), onucaTenbHble (cogepXkalue Mpu3Haky npaBoMepHOro nunbo
NPOTUBOMNPAaBHOro NoBeAeHus; Hanpumep, 4. 1 cT. 209 YK P® xapaktepusyet "GaHantnam" kak 1) cosganve
YCTOMYMBOW; 2) BOOPY>XEHHON; 3) rpynnbl nuu, (6aHabl); 4) B uensax HanageHust Ha rpaxaaH unv opraHmaaumm; 5)
a paBHO PYKOBOACTBO TaKOW rpynmnoWn); OTCbINIOYHbIE (COAEPKALLME BMECTO ONMUCaHUS NMPU3HAKOB OESHNS CChINIKY
Ha [pyrylo HOpMy TOrO e HOPMaTUMBHOrO akTa; Hampumep, NpUM XapakTepucTuke KBanuduULMPOBaHHOIO
MPECTYNIEHNss 3aKOHOAATENb CCbIIAETCd Ha NPU3HaKW, yKa3aHHble B Y. 1 YronoBHO-MPaBOBOW HOPMbI);
OnaHKeTHblE (COAEpXKaLLMe CCbIfIKy Ha APYrol HOPMAaTMBHO-MPAaBOBOW akT MO0 yKa3blBalOT HA HE3aKOHHOCTb
OENCTBUM U TakuM 06pasoM OTCbINAT NPaBONPUMEHUTENS K COOTBETCTBYIOLLLEMY 3aKOHY);

0) No ceoen PUANYECKON HaMpPaBNEHHOCTU BbIAENATCS NpeaocTaBUTENbHO-0053bIBaowWme (cogepxar
OBYCTOPOHHME NpaBuna noBefeHns, HanpuMep, apeHagoaatenst n apengaropa); 06a3biBatowmne (ykasblBaloT BUA
N Mepy noBedeHuss 00OSI3aHHOro nuvua, Hanpumep, OOIMKHWKA MO [OroBopy 3avimMa); ynpaBOMO4YMBaOLLNE
(ykasbiBalOT Ha BMA N MEPY BO3MOXHOTO MOBEAEHMS, HAanpumep, usbnpartensi); pekoMmeHaaTenbHele (yKasbiBatoT
Ha ernaTenbHOCTb MO0 LenecoobpasHOCTb TOro UMM MHOTO NMOBEAEHUSA, B KOTOPOM 3aMHTEPECOBAHO OOLLIECTBO
N rocyaapcTBO, HampuMmep, He Mocelwatb Mo TYPUCTUYECKMM MyTEeBKaMm CTpaHbl, rge CyLecTByeT peanbHasi
ONacHOCTb AJ11 XKU3HM U 340POBbA IpaXgaH); 3anpellarowme (ykasbiBaloT BUA U Mepy NOBEAEeHWs, 3a KOTopoe
npegycMOTpeHa opyaudeckasl OTBETCTBEHHOCTb, Hanpumep, yrnpaBneHve aBTomobunem B HETpe3BOM
COCTOSIHUM).
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3. CaHKuus - aneMeHT HOpMbl NpaBa, NpeaycMmaTpuBaloLLMin onpeaeneHne nocneacTsms Ansd cyobekTa,
peanusytoulero gucnoauumio. OHM MOryT ObiTb Kak HeraTMBHbIMW, HeGnaronpuATHbIMKM - Mepbl HakasaHws
(nweHne cBoboapl, wTpad, HeycTolMka M T.4.), TaK U MO3UTUBHLIMA - Mepbl MoowpeHus (Npemus 3a
[00OpOCOBECTHOE BbINOMHEHME CNYXeOHbIX 00s3aHHOCTEN pabOTHUKOM, rocyaapCTBEeHHasd Harpaja, YCNoBHO-
[O0CPOYHOE 0cBODOXAEHNE N3 MECT nuLleHns csoboabl 1 T.1.).

Ons npumepa Bo3bMeM Kakylo-nnbo NpoCTeNLLyo HOPMY MpaBa 1 NpoaHanu3npyem ee anemMeHTbl. Tak, B
COOTBETCTBUM C POCCUMICKMM M3OMpaTenbHbIM 3aKOHOOATENbLCTBOM rpaxaaHe Poccuiickon Pegepauum,
pocturiume 18 net, umerlT npaBo u3bupaTtb; nuvua, NPensiTCTBYlOLLME OCYLLECTBMEHWIO 3TOro Mpaea,
NPUBREKaTCA K aAMUHUCTPATUBHOW UMW YroSIOBHOW OTBETCTBEHHOCTH.

MMnoTeson 3gechb ABNAeTCs YacTb pasbl: "rpaxgaHe PO, gocturwme 18 net" - BOT ABa ycrnosusd, npu
HanMumMn KOTOPbIX rpaxgaHuWH MMeeT npaBo M3bvpaTb B opraH BracTu. [Mcnosvumen sBRseTca YacTb, rae
YCTaHOBMIEHO CaMO MPaBuMMO MOBeAEeHUS - yvacTue B BblOOpax, B ronocoBaHuW. HakoHeu, nocnegHss 4acTb
HOpPMbI - CaHKuMsa (B 4aHHOM criyqae HebnaronpusTHas, nbo cBsidaHa C NpaBOHapYLUEHNEM) - MpeaycMaTpuBaeT
nocneacTBUs, KOTOPble OXMAAIT TOrO, KTO HapyLMn yCTaHOBMEHHOE HOPMOWM MpaBo rpaxaaHuHa m3bupaTtb B
YyCTaHOBMNEHHOM MNopsake, T.e. Npaso, NpeayCMOTPEHHOE ANCMO3ULNEN.

Kaxabli ©3 Ha3BaHHbIX 3NIEMEHTOB MMEET B CTPYKTYpe NMpaBOBOW HOPMbl CBOE MECTO U Urpaet ocobyto
porb, BCreacTBUE Yero, Mo CrpaBeaIMBOMY CYXOEHMWIO, CIIOXMBLLEMYCS B HOPUAMYECKON Hayke, 6e3 runotesbl
Hopma 6eccMbicnieHHa, 6e3 oMcno3nLmmn Hemblcnma, 6e3 caHkuum GeccunbHa.

Bonpoc o0 cTpykType npaBOBOW HOPMbl SBNSAETCA OUCKYCCUOHHbIM. OAHWM aBTOPbl CYMTAIOT, YTO HOpMa
npaBa COCTOUT M3 OBYX YacTel - runotesbl U OUCNO3ULUU UMW AUCNO3ULUU U CaHKUMKW. BOMbLIMHCTBO Xe
YYEHbIX-IOPUCTOB  MPUAEPKUBAIOTCA  TPEX3BEHHOW  CTPYKTYpbl  NPaBOBOM  HOPMbl,  COCTOSILLEN U3
BbILLIEPACCMOTPEHHbIX 3NIEMEHTOB - MMNOTe3bl, ANCMO3ULMKN, CaHKLMK.

§ 4. MoouwpeHnsa n HakazaHUA Kak CaHKLMW HOPMbI NpaBa

CaHKuMM NpaBoBbLIX HOPM MO XapakTepy NOoCrneaCcTBUA NoApasnenstoTcs Ha NO3UTUBHBIE U HEraTUBHbIE.

Mo3nTMBHLIE CaHKLMW NpegycMaTpyBaloT Mpexae BCero npaBOBble MOOLLPEHUs, Nog KOTOPbIMU MOXHO
noHMmMaTb cbopMy M Mepy puaNYeckoro ofobGpeHns 3acryXeHHOro NpaBOMEPHOro NoBeaeHusi, B pesynbTaTte
KOTOPOro CyGbEeKT YeM-TO BO3HarpaxkgaeTcs.

HeratuBHbIMM CaHKLUMSMM CUMTAOTCH NMPAaBOBbIE Haka3aHWsl, NMOA4 KOTOPbIMW MOXHO MOHUMAaTb hopmy U
MepY HPUANYECKOrO OCYXAEHUs (NopULIaHKs) BAHOBHOIO, NPOTUBOMNPABHOIO NOBEAEHMS, B pe3yfibTaTte KOTOpOro
CyOBEKT B UEM-TO 06SA3aTENBbHO OrpaHNYMBAETCS, YEro-TO NINLLIAETCS.

O6Lwme Npu3HaKM NOOLLPEHMIN U HAKa3aHUN Kak CaHKLMA IoOpUaNYECKUX HOPM:

1) OHM ABMAIOTCA NPABOBLIMW CPeaCTBaMM BO3AENCTBMSA HA UHTEPECH! JNL;

2) ONsl HAX YCTaHOBMEHblI OnpedesieHHble npoueaypbl NPUMEHEHUST - (DOPMbl MOOLLPEHUSA U HaKa3aHUs!
3apaHee M3BECTHbl M 3aKpensieHbl B COOTBETCTBYHOLLMX HOPMATMBHBIX akTax, Tam e OonpegenieH u Kpyr nuu,
HagereHHbIX NPaBoOM NPUMEHATb T€ UMW UHbIE Mepbl NOOLLPEHUSA N HAaKa3aHWS;

3) obecneuymBaoTCAa Mepamu rocyaapCTBEHHON 3aLLMTbl, FapaHTUPYIOTCA 3aKOHOM;

4) BbICTynaloT OQHOBPEMEHHO B KadecTBe Hamboree cunbHbIX obecneyvmBaoLlLmMX PakToOpoB peanunsaumm
OpYrMx NpaBoBbIX CPEACTB (NbroT, CyObEKTUBHLIX NpaB, 3anpeToB, opuandecknx obsisaaHHOCTEN);

5) cBA3aHbl C¢ Gnarom, LUEHHOCTSIMW, XOTA MOCNeacTBMsi 3TOW CBs3M OyayT 3aBuMceTb OT TOro, 4To
NPUMEHSETCS - NOOLLPEHNE NN HaKa3aHWE;

6) Ansa nx HacTynneHns HeobXxoaAMMo KpoMe OOBHLEKTMBHOM CTOPOHBI eLle 1 onpeneneHHoe cybbekTnBHoe
COCTOSIHME Nnua, Bbipa3uBLleecs NnMbo B 3acnyre 1 nogriexaiiee noowpeHnto, bo B NPsiMO NPOTUBOMONOXHON
"3acnyre" (BMHE) 1 NoAnexalliee Haka3aHuio.

Mexay kaTeropuamu "nooLupeHre” n "HakasaHve" CylecTBYIOT cnegyowme npuHumMnuanbHble pasnuims:

1) ecnu noowpeHve Kak 3acrnyXeHHass Mepa npu3BaHa MNOAKPENWUTb MOMNOXUTENbHOE MOoBeAeHME,
XapakTepusytoliee No3nTMBHbIE LIENW U MOTUBBI CyObeKTa, a Takke npesocxogsiiee obblyHble TpeboBaHus, TO
HakasaHue - Toxe cBoeobpasHas "3acnyXeHHass mepa”, BbICTynawLas Kak cpeicTBO 3awwuTbl obuiectsa OT
npaBoHapyLUEHNI;

2) ecnn Mepbl MOOLUPEHUS CBSA3aHbl C ArEMEHTaMM B3aUMOMONE3HOCTM C TOYKM 3peHUs obLuecTBa U
cybbekTa, TO Mepbl HakasaHusi - C ANeMeHTaM1 B3auMOBPEOHOCTMY;

3) ecnv nooulpeHne - Mepa oJoOpeHWsi, TO Haka3aHuMe - Mepa OCYXXOEHUs, Bbi3blBalOWMe Yy nuvua
COOTBETCTBEHHO MOMNOXUTENbHbLIE UMW OTpULIATENBbHbIE 3MOLM;

4) y HMX MO-pa3HOMy MpPOSBMASIETCA CBA3b C Griarom, LEHHOCTSIMU: €Chv MpU NMPUMEHEHMM MOOLLPEHNS
cybbekTy npegocTaBnsaeTcs onpedeneHHas LEHHOCTb, TO NMPY HAKa3aHUM OH NMLLIAETCS Kakux-nmbo bnar;

5) ecnu B HakasaHWn 3anoxeHbl CUMbl, MOATAMMBAOLIMNE, TaK CKa3aTb, NOBEOEHNE NMNYHOCTU A0 HOPMbI, TO
B MOOLLPEHNMN - CTUMYIbI, MOAHMMAIOLLME Takoe NOBEAEHNE Bbile HOPMbI;

6) NMpU COOTHOLUEHWM MOOLLPEHWMIA W HakasaHUM Bedyllas porfib OTBOAWUTCS MOOLLPEHMSAM, KOTOpble,
co3agaBas bonblue anbTepHaTUB NOBeAEHNs, NpeacTaBnsatoT cobon Gonee rmbkoe BO3AeNCTBME, YEM HaKa3aHUE.

Mpobnema "noowpuTenbHbIX CaHKUMA" B NUTepaType OLEHMBAETCS HEOOHO3HAYHO. ECTb M CTOPOHHMKN,
€CTb U NPOTUBHUKM UCMOSIb30BaHMSA JAHHOIO TepMUHA.

Ha Haw B3NS4, ykasaHHOE TMOHATME B LENOM [JOCTaTodHO afeKBaTHO OTpaXaeT pearbHyo
OENCTBUTENBHOCTb U MMEET MPaBO Ha CYLLLECTBOBAHME. BbiCKakeM HEKOTOPbIE apryMEHThI B 3aLLUTY TaKOW TOYKM
3peHus.

Bo-nepBbIx, 3TMMOMOrMYeckoe 3HadeHue crnoBa "CaHKuMA" MOLENVPYET He TONbKO HeraTvBHbIE, HO U
No3NTMBHbIE MOCNeacTBus. Tak, OOHMM K3 €ro CMbICNOB siBnsieTca "omobpeHue", "CaHKUMOHMpPOBaHMUE",
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"paspeweHne”. CaHkuusa - "Mepa BO3AENCTBUS, BaxHelllee CPeACcTBO couuanbHOro KoHTponsd. Pasnuyator
HeraTMBHbIE CaHKLMW, HarpaBfeHHble NPOTUB OTCTYMNNEHWA OT COoUManbHbIX HOPM, U MO3UTUBHbLIE CaHKLUW,
CTUMYyNMpyloLLne ogobpsieMble OOLLECTBOM, FPYMMNOW OTKITOHEHMS OT HOPM..." <*>

<*> bonbLlon sHUMKNnoneaguyeckuii cnoesapb. M., 1998. C. 1058.

Mo3MTUBHOE CaHKLMOHUPOBaHME €CTb CBOEr0 poda paspelleHne Ha kakme-nnbo OencTBMsi CO CTOPOHDI
nvua, obrneyeHHOro crneuunansHoOW BNnacTblo (MOANMCaHWe npukasa o BbinnaTe NPEMUIA, ykasa O HarpakgeHun u
T.M.).

Bo-BTOpbIX, MO3UTMBHLIE CaHKUUWM (bGraronpusiTHble MOCNEeAcTBMS) MPUCYLLUM BCEM BMAaAM coumarnbHbIX
HopM. JTo ux obuas YyepTta. Kak oTmeyaeTcs B CpaBOYHOM nNuTepatype, "Hanbornee pacnpocTpaHeHoO AerneHne
coumanbHbIX CaHKUMA Ha "HeraTuBHbIE", Mpecekawlme HexenartenbHoe nosedeHne, U "MO3UTUBHBIE",
CTUMynupytloLLme xenaTtenbHoe... Kak HeraTueHble (apecT, wTpad, aHadema), Tak U No3UTUBHbIE (MOBbLILLIEHNE
no cnyxbe, npemun, opgeHa) opmanbHble couManbHble CaHKUMM  OCYLLECTBRSTCA  chneuunanbHO
YNONMHOMOYEHHbIMU A118 3TOW Lenu nuuamm” <*>.

<*> dunocodckuin sHUMKNoneanyeckun cnoeapb. M., 1989. C. 567.

MockornbKy NpaBOBble HOPMbl BbICTYNAKT MWLb PA3HOBUAHOCTBIO HOPM COLMAnbHbIX, HA HWX B MOIMHOW
Mepe pacnpoCcTpaHsieTcsl AaHHasi 3aKOHOMepHOCTb. [MoaToMy criegyeT cornacuTbCA C BbIBOAOM O TOM, YTO
MOOLLPUTENbHbIE CaHKLIMW BCTPEYaKOTCS NOYTM BO BCeX oTpacnsx npaea (B.H. Kyaopsisues).

B-TpeTbux, norvka obLLECTBEHHOrO Pa3BUTWSA, MPaKTMKa MOACKA3blBalOT, YTO CaHKUWUA - 3TO HE TONbKO
HEeKU oTpuuaTtenbHbI pesynbTaT (Haka3aHue), HO U MOMOXUTENbHbIA CTUMYS, KOTOPbIA MOXET BblpaXKaTbCs B
nootpeHmn. CaHKUMK, Kak U NOCNeaCcTBUs], NPU3BaHbl HE TONBbKO OLEHUBATb YXKEe COBEPLUEHHOE NOBEAEHNE, HO U1
NpeBeHTUBHbIM 0Opa3oM BnuATb Ha cybbekToB. C 3TOM (PyHKLUMEWN BMOMHE CMpaBfsioTCa M NOOLPUTENbHLIE
caHkummn. HarpaxgeHvne gobpogeTtenbHbIX NOCTYMNKOB MUTanbsHCKUA topucT u nybnuumnct XVII B. Y. Bekkapua
paccMmaTpuvBar B Ka4eCTBE OOHOIO U3 BaXKHbIX CPEeACTB NpeaynpexaeHnst NpecTynneHui.

Hanuune noollpuTenbHbIX CaHKUMIA OMpaBgaHO 3adadvei npaea, KOTopasi COCTOMT Kak B COEPXUBAHWU
NpaBOHapYLUEHWI, B HaKa3aHWM ML, UX COBEPLUUBLLMX, TaK U B CTUMYNMPOBAHUN NPaBOMEPHOrO NOBEAEHNUS, B
NooLLPEHUN KL, AEACTBYIOLMX B MHTEpecax obLuecTBa.

MoowwpuTeneHble Mepbl, COBMECTHO C Mepamu MNpUHYXAeHus, obecnevuBaloT YyCTaHaBMMBaeMylo
rocyaapcTeBoM Mofenb npasoMepHoro nosefeHns. OCO6eHHOCTb NMOOLLPUTENBHOW CaHKUMW - B rapaHTUpOBaHWUK
Tex coumanbHbIX uenen (bnar), pagn AOCTUXEHUS KOTOPbIX Takas MOAenb NoadepXuBaeTcs HpuandyeckiMm
cpeacTBaMm, 1 0OCOBEHHO TeX Lienewn, LOCTUXKEHMNE KOTOPbIX MHbIMW CNOcobamMmn HEBO3MOXHO.

W BpsAa Nu ecTb CyLLeCTBEHHbIE OCHOBaHWA AN TOro, YTOObl HE cYMTaTh NPUMEHEHNEM CaHKLMOHUPYEMOW
rocyAapcTBOM Mepbl Bblgayy npemMuvn unm apyrux opm nooLlpeHuit, NpsMo npeayCMOTPEHHbIX 3aKOHOM, 3a
BbIMONHEHNE onpefereHHbIX rnokasatenen, 3a KOHKpeTHble ycnyrn. 3TO ToXe cpefcTBa rocyAapCTBEHHOro
obecneYveHns COOTBETCTBYHOLLMX NPaBOBbIX HOPM U AOCTUMHYTBIX C MX NMOMOLLbIO coumanbHbiX Lenen. K Tomy xe
nobas npaBoBas HOpMa OCYLLECTBMASET MpPOorHocTudeckne yHKUUW, CBA3aHHble C npeaBuaeHneM CybbekTom
npaea NocneacTBUn CBOMX OENCTBUA. AdpecaTt npu 3TOM YUYMTbIBAeT pasHble NOCNeacTBUS - U OTpulaTterbHble,
N nonoxutenbHble. Ecnv nporHoctnyeckas wHopmauus "HeraTMBHOrO" xapakrtepa - yKasaHue Ha
HebnaronpuATHbIE NOCNeaCcTBMSA OnpeaeneHHoro NoBeAeH s AnNs OCHOBHOIO agpecaTa - COOepPXUTCH B CaHKLMM
NpPaBOBOW HOPMbI, TO aHANOMMYHO 3TOMY B CaHKLUMSX (@ He AMCMO3MLUK), HO YKe MPOTUBOMONOXHOIO Xapakrepa
(nonoxuTenbHOro), [OMKHa cogepXaTbCA MpOrHocTudeckas WHgopmauma o NOCNEACTBUAX LOCTUXEHUSA
MO3MTUBHOIO pesyrbTata (BO3MOXHOCTb MOMYyYnTb MPEMUIO, Harpagy wnu nHoe énaro) (.M. MNeTtpos).

B-4yeTBepThIX, CTPYKTYpa HOPUANYECKUX HOPM MOOLLPUTENBHOIO XapakTepa BHELUHE HanoMUHAEeT CTPYKTYpY
BOnbLIMHCTBA YrONOBHO-MPABOBbIX HOPM, cCoAepXallyx Haka3aHus. B rmnotese v gucnosvumum, KoTopble B
MOOLLPUTENBHOW HOPME CRWTbl (Kak M B YronoBHO-MPaBOBOW HOpME), mpeafiaraeTcs MoAefb 3acny>XeHHOro
NMOBEeAEHVS 1 NPU3bIB K ero OCYLLECTBIIEHUIO.

B caHkuMu ke noowpuTenbHOM HOPMbl  (buKCcHMpyloTCs  BnaronpusaTHble MOCNeAcTBUS,  Mepbl
BO3HarpaxgeHus. B yronoBHO-NpaBoBOW CaHKLMM - COOTBETCTBEHHO HeGnaronpusaTHble NOCneacTBusi, Mepbl
HakasaHus, 3a UCKIoYEeHNeM, pasyMeeTCsl, yroNoBHO-MPaBOBbIX MOOLLPUTENbHBLIX CaHKLMIA.

Bonee TOro, TOMHO Tak e, Kak U B YrONOBHOM 3aKOHOAATENbCTBE, B MOOLPUTENbHLIX HOpMax MOryT
NCMonNb3oBaTbCA KBanudmumpylowme npu3Haku CTUMYNMpyemMoro nosedeHus. 37O, Hanpumep, XOpOoLUO
nokasaHo B cT. 36 lNMonoxeHus o cnyxbe B opraHax BHyTpeHHuX aen Poccuiickon ®enepaumm, yTBEpKAEHHOrO
23 pekabpsa 1992 r., rge ckasaHo, 4To "3a obpasuoBoe MCNosniHeHMe OOsI3aHHOCTEN U OOCTUIHYThIE BbICOKME
pesynbTaTbl B cryxbe Ana COTPYOHVMKOB OpPraHOB BHYTPEHHMX Aen npegycMaTpuBatoTCs criegylowme BuAabl
noowipeHun: obbsBneHVe 6GnarogapHOCTW; Bbldaya OEHEXHOW MNpemMuW; HarpaxgeHue LeHHbIM NoAapKoM;
3aHeceHve B Knury nodveta; Ha [Jocky noueta; HarpaxgeHue [loyeTHOM rpamoTon; HarpaxgeHue HarpygHbIM
3HaKOM; HarpaxgeHue nu4HoW dpoTorpadment COTPYAHUKA, CHATOrO Yy pasBepHyToro 3HameHu opraHa
BHYTPEHHUX [€n; HarpaxgeHue MWMEHHbIM OpYXMEM; [OCPOYHOEe MPUCBOEHME O4YepenHoro cneunanbHoro
3BaHWs; NPUCBOEHME CreumanbHOro 38aHNA Ha OAHY CTyMeHb Bbllle 3BaHWUsi, NpedyCMOTPEHHOrO MO 3aHNMaeMoun
LUTaATHOW OOIMKHOCTMU. ..

3a 06pa3uoBoe BbINOMHEHWE CyXeBHOro Jonra COTPYAHMKM, MPOCAYXMBLUME B OpraHax BHYTPEeHHUX Aen
He MeHee [4ecATH feT, MOryT ObiTb HarpaxaeHbl NOYETHbIM 3HakoM "3acnyxeHHbli coTpyaHuk MBI Poccuickon
denepaummn”.

3a MyxXecTBO WM OTBary, NposIBfieHHbIe MPWU UCMOMHEHUN cnyxebHoro gonra, gpyrve ocobble 3acnyru
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COTPYAHUKN OpraHoB BHYTPEHHUX Aen MoryT ObiTb NpeAcTaBfneHbl K HarpaxaeHwutio rocyaapCTBEHHbIMM
Harpagamun Poccuiickon ®enepaunn'.

AHanua gaHHOM cTaTbW MokasblBaeT, YTO Mepbl Moo peHusa "pacTyT" NpaMo nponopunoHansHo "pocTy"
3acrnyr, TOMHO TaK e, Kak Mepbl Haka3aHus B YronoBHO-MPaBOBOW HOPME YXeCTO4YakTCH MpornopuuoHarbHO
NOBbILLEHWIO O6LLECTBEHHON ONACHOCTU, TSHXKECTU NPECTYMHOro AESHNUS, BUHbI.

B-nATbIX, NoowpUTerbHbIE CaHKUMM BO MHOMMX HOPMATMBHBLIX akTax 3a4acTylo pacrorioXeHbl psgoMm ¢
MepaMy HakasaHus (HeraTuBHbIMKU caHkuusmun). Hanpumep, B KBoT P® (cooTtBeTcTBeHHO cT. 134 "TooLpeHust
3a ocobble Tpyposble 3acnyrn” n cT. 135 "B3bickaHusi 3a HapylleHue TpyAoBOW AUCUMNNMHLI'), B MpPOEKTe
Tpynosoro kogekca P® (cT. 91 "Moolwpenus 3a Tpya" v cT. 92 "OucumnnuHapHsble B3bickaHusa"); B PegepanbHoM
3akoHe "OO ocHoBax rocygapcTBeHHoM cnyx6bl Poccuiickon ®Pepepaumm” (ct. 13 "ToolwipeHust
rocyaapcTBeHHoro cnyxawero”" n cT. 14 "OTBEeTCTBEHHOCTb rocyAapCTBEHHOro cnyxauero"), B degepanbHoOM
3akoHe "O npokypatype Poccuickonn ®epepaummn” (ct. 41.6 "MoowpeHne paboTHMKkoB" u cT. 41.7
"OucumnnnHapHasa oTBETCTBEHHOCTL"), B DeaepanbHoM 3akoHe "O cogepkaHun No4 cTpaxen NoJo3peBaemMbIX U
06BMHsIEMBbIX B coBepLueHun npectynneHuin” (cT. 37 "Mepbl noowpeHns 1 Nopsaok Ux npumeHeHua"” u ct. 38
"Mepbl B3bickaHua"), B lMonoxeHun o cnyxbe B opraHax BHyTpeHHux aen Poccuiickon ®epepauun (cT. 36
"MoowpeHnsi 3a ycnexm B cnyxebHon pedatenbHocTn" u cT. 38 "B3bickaHua 3a HapylleHue cnyxe6Hon
avcumnnuuel") n T.4.

B HekoTOpbIX e HOpMAaTMBHbIX akTax OHW YCTaHOBIEHbl BooOLe B oaHOW cTtaTbe. Tak, B ®eaepansHOM
3akoHe "O BbICLLEM M MOCMEBY30BCKOM MNpodeccnoHanbsHoM obpasoBaHnM” O MOOLLPEHUSIX U HakasaHWsIX
roeoputca B CT. 16, B loNoxeHWM O MpOXOXAEeHuM CryxObl B opraHax Hamnoroson nonuumm Poccuiickon
denepaumm oHM YCTaHOBMEHbI B CT. 26. Takoe psaononoXxeHue no3BonseT roBopuUTb O Npase CocyLLecTBOBaHUSA
BMECTE C HEraTMBHbLIMU 1 MNOOLLPUTENbHBIX CaHKLMNA.

B-wecTbiX, NpuM3HaHne Bce BOMbLUMM YMUCIIOM YY€EHbIX MOOLLPUTENBHBIX CaHKUUA MOrNo Obl, No Halemy
MHEHMI0, CnOocOoOCTBOBaTb AarbHenleMy pasBUTUI0 Hay4YyHOW MbICIIN U IOPUOUYECKOW MpPaKkTUKM Mo MnyTu
pacwmpeHns NO3UTUBHbLIX Havan B MpaBe, yBenuueHus "cTuMmynupylowero Beca" ero cpefcrts, bGonee
Pa3HOCTOPOHHEMY MCMOMb30BaHUIO YNPaBneHYeCcknx MeToA40B BO3AENCTBUSA Ha CyObEKTOB.

MpuHMMas BO BHUMaHWe npuBedeHHble apryMeHTbl, BpsA v 060CHOBaHHO UFHOPUPOBATL B HOPUANYECKMX
nccnepoBaHuax oOLeHay4YHOe MOHMMaHWE KaTeropum "CaHkumst", ccbinascb MNpyv 3TOM Ha CROXMBLUMECS
TePMUHOMOrM4yeckne Tpaguumm.

§ 5. CooTHOLWEHMEe HOPMbI NpaBa U CTaTbU HOPMATUBHOIO aKTa

Hopma npaBa u cTtaTbss HOPMaTUBHOIO akTa He TOXAECTBEHHbI, OHW MOrYT Kak coBnagaTb, TaKk U He
coBnagatb. Hopma npaBa - 370 NnpaBunNo NOBEAEHMWS, COCTOSLLEE U3 TMMOTE3bI, AMCNO3MLMN N CaHKLUW, @ CTaTbs
3aKoHOAATENbHOro akTa - hopma BblpaXKeHns rocy4apCTBEHHOW BOMNK, CPEACTBO BOMMOLWEHNS HOPMbI Npasa.

Hopma npaBa, 6yaoyum cogepxaHuem, no-pasHOMY COOTHOCUTCS CO CTaTbe HOPMATMBHOIO akTa,
BbICTYMNaloLLEeN B KayecTse ee oopMbl.

WManaras npaBuno noBegeHus, 3akoHogaTenb MOXET:

BCE TPW dnieMeHTa NIOrMYeCcKon CTPYKTYPbl HOPMbI MpaBa BKITHOYUTL B OAHY CTaTbl0 HOPMATMBHOMO aKTa;

B OfHY CTaTbl0 HOPMaTUBHOIO aKTa BKITHOYNTb HECKOMBbKO NPaBOBbIX HOPM;

3M1eMEHTbI HOPMbI MpaBa U3MNOXWUTb B HECKOMNbKUX CTaTbsX OAHOMO M TOrO XXe HOPMAaTMBHOIO aKTa;

3NeMEHTbI HOPMbI MpaBa U3MNOXWUTb B HECKOMNbKUX CTaTbsAX Pa3nnyHbIX HOPMAaTUBHbBIX aKTOB.

Mo cnocobam M3noKeHUs1 BO3MOXHbI TPU BapmaHTa COOTHOLLEHMS HOPMbI MpaBa U cTaTbW HOPMAaTUBHOIO
akTa:

1) npsimon cnocob - Hopma npaBa HEMOCPEACTBEHHO MU3naraeTcs B CTaTb€ HOPMaTUBHOIO aKTa;

2) OTCbINOYHBIA (CCbINOYHBIN) cnocob - cTaTbss HOPMAaTUBHOTO akTa, He u3naras BCel HOPMbI Npasa,
OTCbINAET K APYron cTatbe 3TOro e HOpMaTUBHOIO akTta (MpUmMepoM Takoro cnocoba MoryT CryXuTb HopMbl YK
P®, «koTopble cogepxaT CCbiIkKW Ha ApyrMe cratbu, - 370, B 4actHoctu, cT. 139 "HapyweHnne
HEMPUKOCHOBEHHOCTM Xunuwa");

3) OnaHkeTHbIM cnocob® - cTaTbs OTCbUIAeT He K KOHKPETHOM cTaTbe, a K Lenomy Buay OpYyrunx
HOPMAaTUBHbIX akTOB, NpaBun (Hanpumep, MpPU HE3aKOHHOM BOOPYXEHUU ANS YSCHEHWUS COOTBETCTBYHOLLEW
HopMbl YK P® gomkeH GbiTb mcnonb3oBaH PepepanbHein 3akoH "O6 opyxun") ot 13 gekabps 1996 r. ¢
N3MEHEHWNSIMU 1 JOMNOMHEHUsAMU <*> (CcM. cxemy 31).

<*> C3 P®. 1996. N 51. Ct. 5681; Poccuiickas raseta. 1999. 23 Hos16ps1; 2000. 14 anpens.

Cxema 31

CIIOCOBH M3JIOXEHIMA HOPM IIPABA
B CTATBAX HOPMATVBHHX AKTOB

[Ipsamout OTCBIJIOYHEI BrlaHKe THEM
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§ 6. Knaccudmkaumsa Hopm npaBa

Knaccudukauma nossonsietr 6onee 4eTko 0603HAYMTb MECTO WM POfb OPUOUYECKMX HOPM B cCUCTEME
NpaBOBOro peryninpoBaHus, rnyoxe no3HaTb MX NPUPOSY U Ha3HaYeHMe.

BblaensioT cnegytoLme OCHOBHbIE BUAbLI MPABOBbLIX HOPM:

1) B 3aBMCMMOCTM OT COAEPXKaHWUSA OHU NOAPA3AENATCA Ha:

NCXOOHbIE HOPMbI, KOTOPLIE OMNPELENAIOT OCHOBbI NMPaBOBOroO PEryIMpoBaHnNs O0OLLECTBEHHBLIX OTHOLLEHUNA,
ero uenu, 3agaym, npegenbl, HanpaeneHwus (37O, Hanpumep, AekrnapaTuMBHble HOPMbI, NPOBO3rMailatoLme
NPUHUUNLI; 4e(OUHUTUBHLIE HOPMbI, COAEPXKAaLLME onpeaeneHns KOHKPETHbIX KPUANYECKUX NOHATUNA, U T.N.);

o6LmMe HOpMbI, KOTOpblE NPUCYLLKM OOLLEN YacT! TOW MM UHOW OTpacnv npaBa M pacnpoCTpaHATCA Ha
BCE Unu 6oMbLUY0 YacTb MHCTUTYTOB COOTBETCTBYIOLLIEN OTpacnu npaea;

crneunarnbHble HOPMbI, KOTOPbIE OTHOCATCS K OTAENbHbIM WMHCTUTYTaM TOW WM MHOW OTpacrnuv npaea u
pPerynupyoT Kakon-nnmbo onpefeneHHbid BuO POLOBLIX OOLLECTBEHHbIX OTHOLUEHWA C YYETOM MPUCYLLUX UM
ocobeHHocTel U T.4. (OHM AeTanu3npytoT obLuue, KOPPEKTUPYIOT BPEMEHHbIE Y NMPOCTPaHCTBEHHbIE YCIOBUSA MX
peanusauum, cnocobbl NPaBOBOro BO3OEWCTBUSA HAa NOBeAEHME NMUYHOCTN);

2) B 3aBUCMMOCTWM OT npeameTa MpPaBOBOrO PErynvpoBaHusi (MO OTpacneBoV NPUHAAMNEXHOCTU) - Ha
KOHCTUTYLIMOHHbIE, rpaXkaaHcKkne, agMMHUCTPATUBHbIE, 3eMeSbHbIE U T.M.;

3) B 3aBUCUMOCTM OT UX XapakTepa - Ha MaTepuarbHble (YronoBHble, arpapHble, SKONornyeckme n np.) u
npoueccyanbHble (YronoBHO-NpoLeccyarbHble, rpaXaaHCcKo-npoLeccyarnbHbIe);

4) B 3aBMCMMOCTW OT METO0B NPaBOBOr0 PEryrIMpoBaHns OensaTcs Ha:

nmnepaTmBHbIE (CoAepXKalLme BnacTHble NpeancaHus);

ANCNOo3NTMBHbIE (coaepxallune cBoboay yCMOTpeEHUS);

NOOLLPUTENbHbBIE (CTUMYNUPYIOLLME COLMAnbHO NONE3HOE NOBEAEHNE);

pekoMeHaaTenbHble (Npeanaratowime Haubonee npvemMnembin AnNd rocygapctea M obwiectBa BapuaHT
noBeaeHus);

5) B 3aBUCUMOCTU OT BpEMEHW AENCTBUS - HA NOCTOSIHHbIE (COAepXKaLLMecs B 3aKOHaxX) U BpeMeHHbIe (yka3
I'Ipesm,quTa O BBegeHuu L-I[Z)e3BbI‘~IaI7IHOFO nonoXxeHuna B onpeaeneHHomMm pernoHe B CBA3UM CO CTUXUNHBIM
bencrtemem);

6) B 3aBMCMMOCTM OT (YHKUMA - Ha perynatuBHble (MpegnucaHus, ycTaHaenuBalolwme npasa W
0083aHHOCTN Y4aCTHUKOB MPaBOOTHOLUEHMIN, HaMpUMEpP HOPMbl KOHCTUTYLMK, 3akpennsiowue npasa U
0ba3aHHOCTW rpaxaaH, npesvaeHTa, npaBuTenbCTBa U T.4.) M OXpaHUTEmNbHble (HanpaBneHHble Ha 3awuTty
HapyLeHHbIX CYyOBbEeKTMBHBLIX NpaB, Hanpumep HOPMblI FPaXK4aHCKO-MpOoLEecCyanbHOro npasa, MNpU3BaHHbIE
BOCCTaHaBnMBaTb HapyLleHHOE COCTOSIHNE C MOMOLLbIO COOTBETCTBYIOLLMX HOPUANYECKMX CPEACTB 3aLUUThI);

7) B 3aBMCMMOCTM OT Kpyra -5uu, Ha KOTOPbIX pacrnpocTpaHsaeTcda [OencTBue HopM, - Ha
obuepacnpocTpaHeHHble (OENCTBYIOT B OTHOLLUEHMM BCEX rpaxdaH, Hanpumep HopMbl KoHcTutyuumn PO) un
crneunanbHO pacnpoCTpaHeHHble (OEeWCTBYIOT TONMbKO B OTHOLUEHWMM OnpederieHHon kaTeropum nvy -
NMEHCMOHEPOB, BOEHHOCITYXKaLLUUX, YYaLUNXCA U T.4.);

8) B 3aBMCMMOCTM OT CTEMNeHW OMpPedesnieHHOCTU 3MEMEHTOB MPaBOBOM HOPMbI - Ha abcomnoTHO
onpegeneHHble (TOYHO onpegensowme npasa U 0693aHHOCTM y4aCTHUKOB MPaBOOTHOLLEHWS!, YCIOBUS CBOErO
OencTeusi, NOCNeacTBnst HecobnaeHnss npegnucaHuini HopMbl; Hanpumep Hopwmbl YK P®, yctaHaenuearwowme
TOYHBIA M UCYepnbIBalOLWMN MNepevyeHb ODOCTOATENbCTB, OTArYalwLWMX OTBETCTBEHHOCTb), OTHOCUTENBHO
onpegeneHHble (yCTaHaBnNMBawLWmMe BO3MOXHbIE BapuaHTbl NOBEAEHWST; Hanpumep caHkumm ctaten OcobeHHom
yactn YK PO, npegycmartpumBatoline BEPXHUA N HWKHUA Npedenbl YrofIOBHOrO HakasaHusl) U anbTepHaTMBHbIE
(3aKkpennsoLme HECKONBbKO BO3MOXHbIX BAPUAHTOB AENCTBUS, U3 KOTOPbIX HEOOXOAMMO BbiOpaTh OAMH C y4ETOM
KOHKPETHbIX OBCTOATENbCTB; Hanpumep, ycTaHoBreHne HopMmamu YK P® pasnuyHbix BMOOB HakasaHus -
nvweHne cBobofbl, v UcnpaBuTerbHble paboTsl, unn WTpagd);

9) B 3aBUCUMOCTHU OT chepbl 4ENCTBUSA - Ha obedenepanbHble (4ENCTBYIOT HA TEPPUTOPUN BCEN CTPaHBbI,
Hanpumep HOpPMbl YTONMOBHO-UCMOSTHUTENBHOIO kodekca P®), pervoHanbHble (OENCTBYIOT Ha Tepputopumn
cybbektoB PO - B pecnybnukax, kpasx, obrnacTtax 1 T.M.) 1 nokanbHble (4ENCTBYIOT HA TEPPUTOPMU KOHKPETHOTO
NPeanpUsaTUS, y4pexaeHus, opraHu3aumm);

10) B 3aBUCUMOCTU OT IOPUANYECKON CUIbl - HA NPABOBbIE HOPMbI 3AKOHOB U MOA3aKOHHbIX aKTOB;

11) B 3aBUCUMOCTM OT cnocoba NpaBOBOro PerynvpoBaHns - Ha ynpaBoMoYmnBalLLme (MpegocTaBnsowme
BO3MOXHOCTb COBEpLUaTh OnpedesieHHble OENCTBUS, HanpyMMep MpUHSATb 3aBellaHve, TpeboBaTe UCMOMHEHUS
obsa3artensbcTB), obs3biBaoLme (MpeanucbiBatoLne nuuamM COBEPLLMTD TE€ UMM MHbIE MONTOXUTENbHbIE AENCTBUS,
Hanpumep BO3MECTUTb YObITKKU, YNNaTUTb KBapTniaTy, BO3BpaTUTb B BMONMOTEKY KHUIMM) M 3anpeliatolimne (He
paspeLuanLlne Npou3BoAuTb ONpPEeLErNeHHble 4ENCTBUS, HAaNpMMep HapyllaTbe MpaBunia AOPOXKHOIO ABWKEHUS,
COBepLIaTb XULLLEHUS);

12) B 3aBMCMMOCTM OT CYOBLEKTOB NpPaBOTBOPYECTBA - HA HOPMbI, MNPUHATBIE TOCY4APCTBEHHLIMM
(3akoHoOaTenbHBIMU, WCMOMHUTENbHBIMW) OpraHamMmu W HErocyaapCTBEHHbIMWU CTPYKTypaMu (HapogoM Ha
pedepeHgyme nnbo opraHamu MECTHOIO CamoynpaBreHus).

Takum o6pa3om, HOpPMbI MpaBa MHOroobpasHbl. OTO CBSA3aHO C MHOroobpasveM OOLLECTBEHHbIX
OTHOLLEHWI, KOTOpbIE AaHHblE HOPMbI NPU3BaHbI PErynMpoBaThb.

KOHTpOJ'I bHbI€ BOMPOCHI

1. lante onpeaeneHne HoOpMbI Npasa.
2. KakoBbl OCHOBHbIE NPW3HaKM NPaBOBOWN HOPMbI?
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3. /13 KaKkux anemMeHTOB COCTOUT CTPYKTypa HOpMbI NpaBa?

4. KakoBO COOTHOLLIEHME HOPMbI MpaBa U cTaTby HOPMAaTUMBHOTO akTa?

5. YkaxunTe cnocobbl M3MoXeHWs HOpM NpaBa B CTaTbsiX HOPMAaTMBHbIX aKTOB.
6. MNepeuncnuTe OCHOBHbIE BUAbI NMPABOBbLIX HOPM.
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nasa 12. ®OPMbI NPABA U NMPABOTBOPYECTBO
§ 1. NMoHATMe N BUABLI hopM (MCTOYHUKOB) NpaBa

OgHuM 13 NpM3HaKoB NpaBa BbICTyNnaeT ero popmMarnbHas onpeneneHHoCcTb. [1paBoBble HOPMbI OOMKHbI
OblTb 00sA3aTenbHO O6'beKTI/IBI/IpOBaHbI, BblpaXXeHbl BOBHE, coaepXaTbCA B TeX WUIN UHbIX (popmax, KOTOpble
ABNSAKOTCA CNOCOOOM nX cyulecTBoBaHuA, CbOpMaMI/I XM3HW. Bes aToro HOPMbI NpaBa He CMOryT BbINOJTHUTbL CBOU
3a[ayu No perynmpoBaHnio obLLLECTBEHHbIX OTHOLLEHWIA.

CnepoBaTenbHO, oOpMbl MpaBa - 3TO CNocob BbIpaXXeHMs1 BOBHE rOCYAApPCTBEHHOW BOMM, HOPUONYECKNX
npasun NoBeAeHUs.

Mpexge 4yem aHanuMsMpoBaTb pasnuyHble ¢OopMbl MNpaBa, HeobXo4MMO CHavana pacCMOTpPETb
COOTHOLLIEHME NOHATMI "dhopma npasa”, "npaBoBas opma”, "MCTOYHMK NnpaBa”.

Ecnun nog npaBoBov ¢popmoin NMOHMMAOTCS MPaKTUYECKM BCE topuanveckme CpeacTBa, yvyacTBylLME B
NpaBoOBOM PEryrnMpoBaHUN 1 OnocpeaoBaHnN TeX UMW MHbIX COLManbHbIX MPOLECCOB, B PELUEHUN COLMAnbHbIX
3agady  (Hanpumep, npaBoBble (OOPMbl PErynuMpoOBaHUS 3KOHOMMKKM), TO noa dopmMOoM npaBa - fnuvWb
cneundundeckmne "pesepsyapbl” (C.C. AnekceeB), B KOTOpbIX codepxaTtcsa HopMbl npaBa. Ecnu karteropus
"npaBoBas ¢opma" Mcnonb3yeTcs Npexae BCero Ans Toro, 4tobbl CTPYKTypupoBaTb CouManbHble CBSA3N U
nokasaTb poOnb MnNpaBa Kak (OopMarnbHO-IOPUANYECKOTO WMHCTUTYTA B €ro COOTHOLUEHUM C CcoumanbHO-
9KOHOMWYECKUM,  KYNbTYpPHO-HPABCTBEHHbIM UM MONIMTUYECKMM  codepXaHMem -  MHOroobpasHbiMu
0o0LeCcTBEHHbIMM OTHOLLEHUSIMU, TO hopMa MnpaBa Npu3BaHa ynopsgovvTb COAep)KaHvue npaea, npugatb emy
CBOWCTBa rocyapCTBEHHO-BIAaCTHOrO Xapakrepa.

B nutepatype CyLLlecTBYIOT ABE OCHOBHbIE TOYKM 3pEeHMsI Ha NpPo6eMy COOTHOLUEHUST MOHSATUIN "MCTOYHUK
npaea" n "cdopma npaea";

a) cornacHoO NepBoK - Ha3BaHHbIE MOHATUS TOXAECTBEHHDI;

©) cornmacHo BTOpOW - MOHATME "NCTOYHKK NpaBa” 6onee wupokoe, YemM noHaTue "popma npasa".

MocnegHaa Touyka 3peHUs ABNSETCA roCnogCTBYHOLWEN Ha CerogHAWHWMW AeHb. [encTButenbHo, ecnu
NUCXOANTb M3 OOLLENMPUHATOrO 3HayYeHust CnoBa "MCTOYHUMK" Kak "BCSAKOro Hadamna WM OCHOBaHUS, KOPHS U
MPUYMHbBI, LCXOQHOW TOYKN", TO NPUMEHMUTENBHO K IOPUANYECKMM ABMEHMAM criegyeT NOHUMaTh Nog UCTOYHUKOM
npasa Tpu pakTopa:

1) WCTOYHMK B MaTepuanbHOM CMbicrie (MaTepuanbHble YCMOBUS XM3HW obwecTtBa, OpMbl
COBCTBEHHOCTU, MHTEPECHI N NOTPEOHOCTY MOAEN U T.1.);

2) UCTOYHUK B MOEONOMMYECKOM CMbICME (Pa3nUyHble MPaBOBbIE YYEHWS U OOKTPWHbI, NPABOCO3HaHNE U

T.4.);
3) NCTOYHMK B hOopMarbHO-IOpMAMYECKOM CMbICIE - 3TO U eCTb hopma npasa.
BblaensioT yeTbipe OCHOBHbIE (DOPMbI NpaBa (CM. cxemy 32):
Cxema 32
®OPMH IIPABA
HopMaTMBHEIM aKT [IpaBoOBOM OOEIYAM Opraonueckuit Hopma TuBHEM

InpeueneHT OOT'OBOP

HOpMaTMBHbIVI aKT - 3TO HpaBOBOVI akT, cop,ep>|<au.|,vu7| HOPMbI npaBa n HaﬂpaBﬂeHHbIlZ Ha yperynumposaHune
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onpegeneHHbIX 06 EeCTBEHHbIX OTHOLIEHWI. K UX Yncny OTHOCATCH: KOHCTUTYLIMA, 3aKOHbI, NOA3aKOHHbIE aKThbl 1
T.N. HopmaTuBHbIA aKkT - Of4Ha M3 OCHOBHbIX, Haubomnee pacnpoCTPaHEHHbIX W COBepLUEHHbIX (OpM
COBPEMEHHOro KOHTUHEHTanbHoro npasa I'epmaHuu, $paHumun, Utanumn, Poccun n 1.0.;

NpaBoBOWN 00bl4al - 3TO UCTOPUYECKM CITOXMBLUEECS MpaBUO NOBEAEHWs, coaepXalleecs B CO3HaHWUM
nogerd 1 Bowedwee B MNPUBLIYKY B pesynbTaTe MHOTOKPaTHOrO NPUMEHEHWUs, NpuBoAsiLliee K MpaBOBbIM
nocneacteusaM. OBblYHOE MpaBO - XPOHOMoOrMyecku nepsas dopma npasa, KOTOpasi rOCNoACTBOBana B 3MoXy
deonanuama. N xoTa npaBoBon obblvai NCNoNb3yeTcsi B psiie COBPEMEHHbIX NPaBOBbIX cemel (TpaguLMOHHOW,
PENUrno3Hon), B POCCUACKOW HOPUAMNYECKON CUCTEME POfib MPaBOBOro 0bObl4as He3HauuTenbHa (Hanpumep,
cornacHo cT. 5 TK P® oTgenbHble MMyLLEeCTBEHHbIE OTHOLLEHWS MOTYT perynmpoBaTbCs OObl4asiMu 4enoBoro
oboporTa);

lopuonyeckun npeueneHT - 3To0 cygebHoe WM agMUHWUCTPATUBHOE pelleHVWe MO  KOHKPEeTHOMY
lopuanyeckoMy Aeny, KOTopoMy npuaaeTcs cuna HopMbl Npasa U KOTOPbLIM PYKOBOACTBYIOTCA NPY paspeLleHnn
CXOXMX gen. PacnpocTpaHeH NpenMyLLecTBEHHO B CTpaHax obLlen npaBoBol cembu - Benukobputanum, CLLUA,
Kanapge, Asctpanuu, HoBon 3enangumm u 1.4. Bo Bcex aTux rocygapcrax nyobnukyroTcst cyaebHble oTyeThl, U3
KOTOPbIX MOXHO Mony4nTb MHopMauuo o npeleneHTax. MNpusHaHne npeuegeHTa UCTOYHUKOM NpaBa O3HavaeT
npu3HaH1e NpaBOTBOPYECKON DYHKLMM Ccyaa;

HOpPMAaTMBHbIA [OroBOP - COrMalleHne Mexay MnpaBoTBOPYECKMMU CyObekTamu, B pesynbTaTte KOTOporo
BO3HMKaeT HoBas Hopma npasBa (Hanpumep, PegepaTmBHbld gorosop P® 1992 r.; KonnekTMBHBIM OOroBop,
KOTOPbIN 3aKmoyaT Mexay cobor agMUHUCTpaUMs NPeanpuaTsa 1 Npodcoos).

B coBpeMeHHbIX YCnoBMSAX pofnb HOPMAaTUBHLIX OOroBopoB B Poccun 3ameTHO yBenuumaetcs. OHu
nonyyaloT Bce Oonee LWMPOKOe pacrnpoCcTpaHeHWe B  KOHCTUTYLIMOHHOM, TPyAOBOM, [PaXOAHCKOM,
agMUHUCTPaTUBHOM U MHBIX OTpacrsx npasa.

Onsa Toro 4To6bl Bonee YeTKo YACHWUTL €ro CyTb, HEOBXOAMMO pPa3rpaHUYMTb HOPMAaTUBHbLIN OOroBOP, C
O[LHOWM CTOPOHbI, OT MPOCTO AOrOBOPOB, a C APYron - OT HOPMATUBHO-NPABOBbLIX aKTOB.

B oTnunumne ot NpocTo JOroBopoB (A0roBOPOB-CAENOK) HOPMaTUBHbIE AOrOBOPLI HE HOCAT UHAMBUAYaNbHO-
pa3oBoro xapakrepa. Ecnv gse dmpmbl 3akniovaloT Ty UMK MHYHO COENKY, OHW He CO34alT HOBOW HOPMbI NpaBsa
(3Ta Hopma yxe ecTb B K P®). YyacTHuKkM e, 3aknovarome HopMaTuUBHbIN A4OroBOp, CO34atT HOBOE NpaBuio
noBeeHus - HOBYIO HOPMY MpaBa, BbICTyNnas NPaBoTBOPYECKMMU CyObeKkTamm.

B oTnvune OT HOPMaTMBHBLIX aKTOB, MNPWHUMAEMbIX [OCY0APCTBEHHbIMU OpraHaMmu, HOpPMaTuBHbIE
AOroBOpbl  BbICTYNAOT  pesynbTaToM  COrfalleHuss  Mexay paBHOMpaBHbIMKM - CybbekTamu MO NOBOAY
0eATeNbHOCTW, NpeAcTaBnALEn X 00N MHTEpeC.

§ 2. HopmaTuBHbIe aKTbl: NOHATUE U BUADI

HopmaTtumBHbIZ NPaBOBON akT - 3TO MPABOBOW aKT, NMPUHSATLIN NOSTHOMOYHBIM Ha TO OPraHOM U COAEPXaLlLui
npaBoBble HOPMbI, T.e. MNpeanucaHus obLero xapaktepa W MOCTOSHHOrO OENCTBUS, pacCyYUTaHHble Ha
MHOrOKpaTHOe NpUMeHEHHNe.

HopmaTtmBHble akTbl M3gakTca opraHamu, obragarolumMm HOPMOTBOPYECKOM KOMMETEHUMEW, B CTPOro
YCTaHOBMEHHON dhopme. HopmaTuBHBIM akT sBnsieTca oduumanbHbIM OOKYMEHTOM, HOCUTENEeM Hpuanyeckm
3Ha4YMMon nHdopMaumn.

HopmaTtumBHbIA akT 3aHMMaeT ocoboe MeCTO B CUCTEME NPaBOBbLIX akTOB. Ero criegyert oTnmyarth OT akToB
NPUMEHEHNST U TONKOBaHMA NpaBa (noapobHee B Apyrux rrnaeax ydebHuka).

Mo topuanyeckon cune Bce HOpMaTMBHbIE aKTbl MOApasAensiTcs Ha ABe 6ombluve rpynnbl: 3aKOHbI U
NMOA3aKOHHbIE aKTbl.

Bunabl 3akoHOB:

1) KoHCTUTyuMsi (3aKkOH 3aKkOHOB) - OCHOBOMOMaralowWmi y4YpeauTerbHbI MOMUTMKO-NPaBOBOWM  akKT,
3aKpennsALWMN KOHCTUTYLIMOHHBIN CTPOW, NMpaBa M cBOOOAbI YernoBeka 1 rpaxgaHuHa, onpegensiowmi dpopmy
npaBfeHns 1 rocyaapCTBEHHOro YCTPONCTBA, yupexaarLmin deaepanbHble opraHbl rocyaapCTBEHHOW BracTy;

2) depepanbHble KOHCTUTYLMOHHbIE 3aKOHbl - MPUHUMAOTCS MO BOMpPoOcaM, MNPegyCMOTPEHHBLIM U
opraHmyeckn cBs3aHHbiM ¢ KoHctutyumen PO (Hanpumep, depepanbHble KOHCTUTYLMOHHbIE 3akOHbl 00
apbuTpaxHbIX cydax, 0O BOEHHbIX cydax, o KoHctuTyumoHHom Cyge P®, o cynebHol cucteme, o pedepeHayme,
o lNpasutensbcTtBe Poccuu u 1.0.);

3) dbeneparnbHble 3aKOHbI - 3TO aKTbl TEKYLLEro 3aKOHOA4ATENbCTBA, NMOCBALLEHHbBIE Pa3fIMYHbIM CTOPOHAM
CoLManbHO-3KOHOMMNYECKOM, MONTIMTUYECKON U QYXOBHOW XM3HM obLecTtBa (Hanpumep, I'paxgaHckuii kogekc PO,
YronoBHbIi kogekc P®, CemenHbin kogekc PO n np.);

4) 3akoHbl cybbektoB ®Pefepauum - M3gawTCs MX NpeacTaBUTENbHbIMA OpraHamuM UM OenCTBME KX
pacnpocTpaHseTCcs TOMbKO Ha COOTBETCTBYIOLLYK TeppuTopuio (Hanpumep, 3akoH CapatoBckon obnactn o
MyHuMUunanbHou cryx6e B CapaToBckoln 06nacTu, 0 coumarnbHbIX rapaHTUsaX U T.M0.).

Buabl Nnoa3akoHHbIX aKTOB:

1) ykasbl [pe3ngeHTa PP - BbiCLLME MO IOPUANYECKON CUMe NOA3AKOHHbIE HOPMATUBHBIE aKTbl;

2) nocrtaHoBrneHus [MpaBuTensctBa P® - akTbl MCNOMHMTENBHOrO OpraHa rocygapcTBa, HaOENEeHHOro
LUMPOKOW KOMMNETEHLUMEN NO yrNpaBneHuto obLeCcTBEHHBIMM NPOLIECCaMK;

3) NpuKasbl, MHCTPYKLWMU, MOJTOXKEHUS MUHUCTEPCTB, BEAOMCTB, rOCY4apPCTBEHHbLIX KOMUTETOB PErYIMPYIOT,
Kak npaBumno, obLEeCTBEHHbIE OTHOLLIEHUS, HAXo4sLWMecs B Npeaenax KOMMNeTeHUMNn SaHHOW UCMONHUTENbHON
CTPYKTYpbI;

4) peLleHnst N NOCTaHOBMEHMS MECTHbIX OPraHOB rocyJapCTBEHHON BNacTy;

5) pelueHus, pacnopsikeHus, NTOCTaHOBITEHUSI MECTHBIX OPraHOB rOCYAapCTBEHHOIO YNpaBIieHNs;
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6) HopmaTMBHbIE aKTbl MyHULMNANbHbIX OPraHoB;

7) nokanbHble HOPMaTMBHLIE aKTbl - 3TO HOPMATUBHbIE NMPEANUCAHNS, NPUHATLIE HA YPOBHE KOHKPETHOIO
NPEeLNPUSATUS, YY4PEXOEHUS U OpraHn3aLmmn (Hanpumep, NpaBuia BHYTPEHHErO TPYAOBOro pacrnopsaka).

B 3aBucumocTn oT ocobeHHOCTEN NPaBOBOro MOSIOKEHUSA CyObekTa NpaBOTBOPYECTBA BCE HOPMATUBHbLIE
aKTbl Noapa3gensioTca Ha:

HOpMaTUBHbIE aKTbl FOCYAapPCTBEHHbIX OPraHoB;

HOPMAaTUBHbIE aKTbl MHbIX COLMarnbHbIX CTPYKTYP (MyHULMNANbHbIX OPraHoB, NMPOdCO30B, aKLMOHEPHBLIX
obLecTB, TOBapULLECTB U T.M.);

HOpMaTUBHbIE aKTbl COBMECTHOMO Xapakrepa (rocy4apCTBEHHbIX OPraHoOB U UHbIX COLUMarbHbIX CTPYKTYP);

HOpMaTMBHbIE aKTbl, MPUHATbLIE Ha pedepeHayme.

B 3aBvcuMOCTM OT cdepbl AENCTBUS HOPMATUBHbIE aKTbl AENAT Ha:

obwedenepanbcHble;

HOpMaTUBHbIE akTbl cy6bekToB Poccuiickon ®enepaumuy;

HOpMaTMBHbIE aKTbl OPraHOB MECTHOIO CaMOyMnpaBfeHus;

rniokanbHble HOPMaTUBHbIE aKTbl.

B 3aBMCUMOCTU OT CpoKa AENCTBUS HOPMATUBHbIE aKTbl KNacCUULUPYIOT Ha:

HOpMaTUBHbIE aKTbl HEONpPEeaeNeHHO ANUTENbHOMO AENCTBIS;

BPEMEHHbIE HOPMATUBHbIE aKTbI.

Takum o0Opa3oM, B 3aBUCUMOCTW OT HOPUONYECKOW CUIbl BCE HOPMAaTMBHbIE aKTbl FPYMMNUPYOTCS B
onpeaeneHHyo CUCTEMY, B KOTOPOW KaXObli U3 aKTOB 3aHMMaeT CBOE MECTO W UrpaeT CBOK Pofb (CM. CXemy
33).

Cxema 33

BUIH HOPMATVBHHX AKTOB
(o opUOMYeCcKOM cuie)

3aKOHH [lon3aKOHHEE aKTH
KoncTuTyLmga Ykase [lpesuneHTa
denmepanbHBIM [IocTaHOBJIEHUA
KOHCTUTYLMOHHBE SBaKOH [lpaBUTENbLCTBA
denmepanbHBEM BakKOH MHCTpYyKUUM, [IPUKaS3EH
MMHUCTEPCTB M BEIOMCTB
3aKOH CcyOBekKTa AKTEI MECTHEIX OPI'@HOB
denmepauunm TOCYyIapCTBEHHOM BJIACTU

AKTEl MECTHEIX OPT'aHOB
TOCyOmapCTBEHHOTO
YIOpaBJIEHUA

AKTE MYHMUIMIIAJIEbHEX
Opr'aHoB

JIokaJib HEIE
HOPMaTMBHBEIE aKTEL

§ 3. MNoHsaTNe, NMpU3HakKn, Bnabl 3aKOHOB U NOA3AKOHHbIX aKTOB
3akoH - 31O HOpMaTMBHHﬁ akT, HpMHﬂTHﬁ B ocobom nopAagke opraHom 3aKoHoAdaTeNbHON BfacTn unm

pedepeHayMOM, BbIpaXaloLMin BOMKO Hapoga, obnadalowunin BbICLLEN HOPUOMYECKON CUMOW U PErynupyoLwmii
Hanbonee BaxkHble 0BOLLLECTBEHHbIE OTHOLLUEHUS.
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MpusHakn 3akoHa:

1) NpyHUMaeTCs TOMbKO OPraHoOM 3akoHoAaTeNbHON BNacTu Unu pedepeHaymom;

2) nopsifoK ero noaroToBku M msgaHuda onpepensetca KoHctutyumen Poccum u PermameHtamy nanat
®enepanbHoro CobpaHus Po;

3) B Moeane 3aKkoH JOMXKeH BblpaxaTb BOMIO M MHTEpPEeChl HApoaa;

4) obrnagaeT BbICLLEN IOPUONYECKON CUMON, U BCE NOA3AKOHHbIE aKTbl AOMKHbI COOTBETCTBOBAaTL MY U HU
B YEM He NPOTUBOPEUUTD;

5) perynupyeT Hanbonee BaxHbIe, KMtOYeBble 00LLEeCTBEHHbIE OTHOLLEHNS.

VIMEHHO OaHHble NPU3HaKM U BbIAENSIOT 3aKOH B CUCTEME WHbIX HOPMATMBHbLIX aKTOB WM NPUAAT emy
Ka4yecTBO BEPXOBEHCTBA. VI3MEHWTb MMM OTMEHWTb 3aKOH BrpaBe TOMbKO TOT OpraH, KOTOpbIA €ro MpuHSAS,
npuyem B CTPOro OrOBOPEHHOM Mopsake (CM. cxemy 34).

Cxema 34

[IPMIBHAKNM 3AKOHA

[IpUHUMaeTCsa TOJIBKO OPI'aHOM 3aKOHOIATEeJIbHOM BJIACTU
uinn pedepeHIyMOM

OCOOBM HNOPAOOK MHNOAOTOTOBKM U NPUHATUSA

BrelpaxaeT BOJIO M MHTEpEeCH Hapoma

ObJjiamaeT BHICUIEN OPUOAMUYECKOM CUIION

PerynupyeT HauboJjiee BaxHble OOMECTBEHHBE OTHOUEHWS

Knaccudukaums 3akoHOB MOXET NPOBOAMTBLCA MO Pa3fiyHbIM OCHOBAHUAM:

no ux topugndeckon cune (KoHctutyuma PO, depepanbHbii KOHCTUTYLMOHHBIA 3aKOH, dhedepanbHbIN
3aKOH, 3aKkoH cybbekToB Peaepaumn);

no cybbektam 3akOHOTBOpYECcTBa (NPUHATbIE B pe3ynbTate pedepeHayma Wnu 3akoHOAATESbHbIM
opraHom);

no npegMeTy MpPaBOBOrO PeErynmpoBaHMst (KOHCTUTYLIMOHHbIE, aAMWHUCTPATUBHbIE, TpaKgaHCKue,
YronoBHbIE U T.M.);

Nno CpoKy AencTensi (MOCTOSAHHbIE 3aKOHbI 1 BPEMEHHbIE);

Mo xapakTepy (TeKyLime n YpesBblHanHbIe);

no cdepam genictens (obwedenepanbHble U perMoHarnbHbIE);

Mo coaepkaHuto (3KOHOMUYECKNe, BIOIKETHbIE, CoUManbHbIe, NONNTUYECKUE U T.M.);

Mo CTENeHn cuctemaTnsauum (O0bIYHbIE N KOOUMDUKALNOHHBIE, APYTMMU CrioBaMu, opraHmnyeckme - MK PO,
YKP® urta.);

MO 3HAYMMOCTU COAEPXKALLNXCH B HUX HOPM (KOHCTUTYLIMOHHBIE N OOBIKHOBEHHbIE);

no o6bemy perynvpoBaHus (obLme n cneuynanbsHbie) U T.4.

lMoa3akoHHble akTbl - 3TO M34aHHbIE HA OCHOBE M BO WCMOJSIHEHME 3aKOHOB aKTbl, COAepXaljme
ropuanyecKne Hopmbl.

lMog3akoHHbIe akTbl 00nafjaldT MEHbLUEN HOPUOMYECKON CUITOW, YEeM 3akOHbl, 6asMpyroTCA Ha HuX.
HecmoTpa Ha TO 4TO B HOPMaTMBHOM MNPAaBOBOM pPEryNIMPOBaHMU OOLLECTBEHHBIX OTHOLLUEHWW [IaBHOE W
onpegensitollee MecTO 3aHMMaeT 3aKOH, MOA3aKOHHblE aKTbl MMEKT TOXe BaXkKHehlee 3HAYEeHUE B KU3HU
noboro obLecTsa, urpas BCNOMOraTenbHy0 1 AeTanv3npyoLLyHo porb.

BblaensioT cnegyowme BUAbI MOA3aKOHHbBIX aKTOB, PacrofioXKeHHbIE MO Mepapxum.

1. Ykasbl NpesugeHTta PO. Obsi3aTenbHbl AN UCMONMHEHNST Ha BCcel TeppuTopumn Poccunckon degepaumm,
He [OIMKHbI NpoTuBopeuntb KoHctutyumm PO un depepanbHbIM 3akoHaM, MOArOTaBMMBAKOTCA B npegenax
NPe3ngeHTCKUX MOMTHOMOYMI, MPEeayCMOTPEHHbLIX KOHCTUTYUMOHHbIMKM (cT. 8 - 90 KoHctutyuum PO) un
3aKkoHodaTenbHbIMM HopMamu. pe3naeHT, Oyaoyyn maBon rocygapcTBa, NPUHUMAET aKTbl, KOTOpblE 3aHUMaloT
crnegyoliee nocrne 3akoHOB MecTo. BaxHasa ponb oTtBogutcs ykasam. bnarogaps um rmaBa rocygapcrea
peanuayeT NOTHOMOYMS U 3NIEMEHTbI CBOErO NPaBOBOro cTaTtyca.

B coBpemeHHbIN nepuoa cdepa NMpaBOBOro peryrnMpoBaHusi, OXBaTbiBaeMasi yka3amu, BECbMa LUMPOKA.
HopmaTuBHbIE yka3bl M3galoTca obblMHO B crydae npobenoB B npaee. OTAenbHble, OY€Hb ManOYUCIEHHbIE
ykasbl (Hanpumep, O BBELEHUM BOEHHOrO, Ype3BblYaNHOrO MOSIOXEHMS) nognexar yTBepxaeHuto CoBeToM
depepaummn depepanbHoro Cobpanua PO. Aktbl MpesngeHTa nyGonuvkytloTcss B oduumanbHbIX U3gaHUSX.
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KOHCTUTYLIMOHHOCTb aKTOB [NaBbl rocydapcTBa MOXeT ObiTb npoBepeHa KoHCTUTYyumoHHbiM Cygom PO.
ExerogHble nocnanusa [MpesvgeHta PP depepanbHomy CobpaHuio npedcTaBnsawoT coboin oduumanbHbIv
OOKYMEHT OOnbLUOA MNOMUTUYECKON 3HAYMMOCTM, HO He codepkaT HOPM MpaBa M MNO3TOMY HE HOCAT
HOpMaTUBHOIO Xapakrepa.

2. ToctaHoBneHus [lMpaButenbctBa P®. ObdA3aTenbHbl K UCNONHeHUto B Poccuiickon depepauun.
OcobeHHoCTh0 akToB lMpaBuUTENBLCTBA ABMSETCS TO, YTO OHWM MOTYT ObiTb MPUHATLI HA OCHOBAHWMM M 4acTo BO
ucnonHeHne 3akoHoB P®, a Takke ykasoB [lpesngeHta P®. T[loctaHosneHus [lpasButensctBa PO
noanuceiBatoTcs MNMpeacenartenem Mpasutensctea PP n nognexat oduymnansHoMy onybnnkoBaHuto He no3gHee
15 AHeNn Co AHS UX MPUHATUS.

3. Mpukasbl, UHCTPYKLWUN, YCTaBbl, MOMOXEHNS MUHUCTEPCTB, BEAOMCTB, FOCY4apCTBEHHbIX KOMUTETOB.
OTN aKTbl, MpPUMHUMaeMble Ha OCHOBE M B COOTBETCTBUM C 3akoHamu PO, ykasamu [lpesngeHta PO,
nocraHoBneHusmu MNpaeutensctea PP, perynupytoT oOLLEeCTBEHHbIE OTHOLLEHUS, HAXOASALWMECS, Kak NMpaBuIio, B
npegenax KoMneTeHUUn JaHHON UCNONHUTENBHOM CTPYKTYpbl. OOQHAKO eCTb Cpean HUX U Takne, KOTopble NMeT
obLlee 3HaYeHne, BEIXOAAT 3a paMK/M KOHKPETHOrO MUHUCTEPCTBA 1 BEAOMCTBA, PacnpOCTPaHSIIOTCA Ha LUMPOKUIA
Kpyr cyowektoB. Hanpumep, aktbl MuHuctepctBa mHaHcoB, MnHUCTepCTBa BHYTPEHHUX Aen, LieHTpanbHoro
6aHka, MuHnctepctea P® no Hamnoram u cbopaM, focyaapCTBEHHOrO TaMOXeHHOro komuteTa, PeneparnbHOro
FOPHOro M NPOMBILLSIEHHOrO Haa3opa, PefepanbHon cnyxobl 6e3onacHOCTU U T.1.

4. PelleHnss N nNocTaHOBMNEHUSI MECTHbLIX OPraHoB rOCY[4apCTBEHHOM BMacTtu (Hanpumep, 00MacTHbIX
npeacTaBnUTENbHLIX, 3aKoHoAATemNbHbIX CTPYKTYp - CapaToBckoi obnacTtHoin [QymMbl, AcTpaxaHckoro obnacTHoro
MpencraBuTtenbHoro CobpaHus).

5. PeweHnsa, pacnopsikeHusi, MNOCTAHOBMEHUS MECTHbIX OpraHoB rOCyAapCTBEHHOrO ynpaBneHus
(Hanpumep, obnacTHbIX rMae agMUHUCTPaLWiA, rybepHaTopoB 1 np.).

6. HopmaTuBHble aKkTbl MyHMLUMNAMbHbIX (HErOCYA4apCTBEHHbIX) OpPraHoB. JTWM akTbl MPUHUMAOTCH B
npegenax KOMMEeTEHLUMUM Ha3BaHHbIX CTPYKTYpP W AOEWCTBYIOT Ha TEeppuUTOpPUM COOTBETCTBYHLLMX OPOOOB,
panoHOB, Cer, NOCENKOB, MUKPOPANOHOB U1 T.M.

7. JlokanbHble HOpPMAaTMBHbIE aKTbl. ATO HOPMATMBHbIE MPEANUCaHUs, NPUHATbIE HA YPOBHE KOHKPETHOro
NpeanpusThs, YYpexngeHus n opraHu3auum u perynupytowme nx BHYTPEHHIOK XWM3Hb (Hanpumep, npaBuna
BHYTPEHHEro TpygoBOro pacnopsgka).

CnepoBaTenbHO, 3aKOHbI U NOA3aKOHHbIE aKTbl NPeAcTaBnsaloT cobon ABe Bonblune rpynnbl HOPMaTUBHbIX
aKToB, B CBOIO ovepeb nogpasgensomecs Ha COOTBETCTBYOLNE BUAbI.

§ 4. [lericTBMe HOPMATUBHbIX aKTOB BO BPEMEHM, B NPOCTPAHCTBE U NO KPyry nui

HopmaTuBHble aKTbl MMEKT BpPEMEHHble, MPOCTPAHCTBEHHbIE W CYObeKkTHble npedenbl CBOEro
PYHKLNOHNPOBAHUSI.

[lenctBne HOpmMaTMBHOrO akTa BO BPEMEHM OOYCIOBMEHO BCTYMSIEHWEM €ro B CUIYy U yTpaTOW CWbl.
CornacHo cT1. 6 depgepanbHoro 3akoHa "O nopsgke onyOnmMkoBaHWst M BCTYNNEHUs B cuny deaepanbHbIX
KOHCTUTYLIMOHHbLIX 3aKOHOB, dpedepanbHbiX 3akOHOB, akToB nanat ®egepansHoro CobpaHusa", "denepanbHble
KOHCTUTYLIMOHHbIE 3aKOHbI, dhedepanbHble 3akoHbl, akTbl nanat ®egepanbHoro CobpaHusa BCTynawT B CUny
OAHOBPEMEHHO Ha Bcen Tepputopumn PO no uctedeHnn 10 gHen nocne mx oguumanbHOro onyonmkoBaHns, ecriv
CaMVMM 3aKOHaMW UKW akTamu nanaT He YCTaHOBMEH APYron nopsgok BCTYNNeHms nx B cuny".

30eCb BaXHO y4yMTbiBaTb MPUHLMMA, COrMAcHO KOTOPOMY 3akoH OBpaTHOW CUMbl HE UMEET, T.e. OH He
OOIMKEH pacnpoCTPaHATbLCA Ha Te OTHOLUEHUS, KOTOpble yXKe CyLlecTBOBanv 4O MOMEHTa BCTYNMeHus ero B
IOPUANYECKYIO CUITY.

MpuoaHne 3akoHy 0b6paTHOW CUMbl BO3MOXHO B ABYX Cryyasix:

1) ecnun B camom 3akoHe 06 3TOM CKa3aHo;

2) ecnu 3aKoH CMsirYaeT Uinn BOBCE YCTPaHSIET OTBETCTBEHHOCTb.

HopmaTuBHbIE aKTbl yTpa4MBaloT CBOK Cumy (NpekpaLlaoT 4ENCTBME) HA CrEeaYHOLLNX OCHOBAHUSX:

MO UCTEYEHUN CpOKa AENCTBUSA aKTa, Ha KOTOPbI OH OblN MPUHAT;

B CBSA3M C N30aHWEM HOBOTO aKTa, 3aMEHMBLLETO paHee AeNCTBYIOLLMIN (KOCBEHHAs OTMEHa);

Ha OCHOBaHWUM MPSIMOrO YKa3aHUs KOHKPETHOrO opraHa o6 oTMeHe JaHHOro akTa (Mpsimas oTMeHa).

OenctBne HOpMaTMBHOIO akta B MPOCTPAHCTBE oOnpefensieTcs TeppuTopuen, Ha  KOTopYyko
pacnpocTpaHsIloTCA BNacTHbIE MOITHOMOYUNSA opraHa, ero nagasiiero. o Tepputopuent Poccunckon degepaumm
MOHMMAETCH €e CyxOMnyTHOE W BOAHOE MpPOCTPAHCTBO BHYTPM TOCYOAPCTBEHHbLIX rPaHuL, BO3AYLUHOE
MPOCTPAHCTBO Hag HuMKM, Hegpa. K Hem OTHOCMTCA Takke TeppuTopusi POCCUACKUX OUNIOMaTU4ECKMX
NPeaCcTaBUTENBLCTB 3a pyOexXoM, BOEHHbIE W TOProBble Cyda B OTKPbITOM MOpE, BO34yLUHble Kopabnu,
HaxoasLunecs B noneTte 3a npegenamu CTpaHsbl.

[elicTBne HOpMaTMBHbIX aKTOB B MPOCTPAHCTBE 3aBUCUT OT:

YPOBHSI rOCY4apCTBEHHOIO OpraHa, NMPUHSIBLLEro AaHHbIN aKT;

IOPUANYECKON CUITbI aKTa.

HopmaTuBHbIE aKTbl PaCNPOCTPaHAT CBOE AENCTBUE:!

Ha TeppUTOPMUIO CBOEN CTpaHbl (kak npaBwuno, deneparnbHble KOHCTUTYLIMOHHbIE 3aKOHbI, dhedepanbHble
3aKOHBbI, MHbIE aKTbl BbICLLIMX OPraHOB roCyAapCTBEHHOW BNACTU U yNpaBreHns);

Ha TeppuTopuio cybbekTa Pegepaumm (akTbl OPraHOB roCyAapCTBEHHOW BacTU U yrnpaBrneHus cyobekTa
P®, koTopble He MOryT OTMEHATb WM NPUOCTaHaBfMBaTb Ha CBOEN TeppuTopuM [OENCTBME 3aKOHOB
obuwedenepanbHbIX OpraHoB);

Ha TEPPUTOPUIO, YKa3aHHYI0 B CAMOM HOPMaTMBHOM akTe;
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Ha fnoKanbHy0 TEPPUTOPUIO (NPEANPUSATUS, YYPEXOEHUS, OpraHM3aunm).

C BbILLIEN3NOXEHHBIMY MpobNeMammn TECHO CBA3aHO AENCTBME akTa no Kpyry nuuy. Ha tepputopun Poccun
HOPMaTUBHbIE aKTbl LEWCTBYIOT B OTHOLUEHWM BCEX €€ rpaxdaH, rocydapCTBEHHbLIX OpPraHoB, OOLLECTBEHHbIX
opraHu3auui, MHocTpaHueB, nuy 6e3 rpaxgaHcTBa. BmecTe ¢ Tem cylwecTByOT cneumanbHble HOpMaTUBHLIE
aKTbl, pPacnpOCTPaHALWMECA TOMbKO Ha OTAENbHble KaTeropum rpaxgaH WM OOSMKHOCTHBLIX v
(BOEHHOCTYXaLLUNX, MEHCMOHEPOB, MWIMLMOHEPOB, CTYOEHTOB, MpenofaBaTenen, roccnyXxalimx, Bpaden,
n3bupartenen, oenyTaTtos, cyaen, NPOKYPOPOB, BETEPAHOB BOWHbI, MHOTOAETHbIX MaTepen 1 T.4.).

34ecb BaXXHO UMETL B BUAY W NPUHUUN rpaXkgaHCTBa, COrflacHO KOTOpoMy rpaxaaHe Poccun, rae 6bl oHM
HW Haxogunucb, 06s13aHbl cobnogaTh poccuiickme 3akoHbl. Ecnv rpaxaaHuH Poccuy coBepLumn npecTynieHne
Ha TeppuTOpUM APYroro rocyfapcTBa, OH HECET YrofloBHY0 OTBETCTBEHHOCTb MO 3akoHam Poccuu, faxe ecnu
3TO AesHue He ABNSEeTCS NPeCcTynneHMeM B TO CTpaHe, rae OH ero coBepLunn.

HencTterne HopMmaTmBHbIX akToB P® orpaHnyeHo (B OCHOBHOM B BOMpOCax lopuanyeckon OTBETCTBEHHOCTM)
B OTHOLUEHWM COTPYAHWUKOB AMNNOMaTUYECKUX NPEeaCTaBUTENBCTB MHOCTPAHHbLIX FOCYAAapCTB M YNEHOB UX CEMEN.

§ 5. MoHATMe, NpUHUMNLI U BUALI NpaBOTBOpYECTBA

MpaBOTBOPYECTBO - 3TO LAEATENbHOCTb Mpexae BCero rocy4apCTBEHHbIX OPraHoB MO  MPUHATULO,
N3MEHEHNIO N OTMEHE IOPUANYECKMX HOPM.

CybbektaMmy NpaBOTBOPYECTBA BbLICTYMNAKT rOCY4APCTBEHHbIE OpraHbl, HErocy4apCTBEHHbIE CTPYKTYpbI
(opraHbl MecTHOro camoynpasneHus, NpodCcol3bl U T.M.), HaAeNeHHbIE COOTBETCTBYHOLLMMU MOTHOMOYMSIMM, a
Takke rpaxgaHe npv NpuHATAM 3aKOHOB Ha pedepeHayMax.

MpaBOTBOPYECTBO SBMSIETCSH COCTABHOM 4YacTbio Goree LWMPOKOro mpouecca - npaBoobpasoBaHus, Nog
KOTOpbLIM NOHMMaeTCs eCTECTBEHHOUCTOPMYECKUI NpoLecc (hopMUPOBaHUS NpaBa, B Xo4e KOTOPOro NponcxoauTt
aHanm3 n oueHKa CNOXUBLLENCS NPaABOBOW OENCTBUTENBHOCTU, BbipaboTka B3rnNsgoB M KOHUENUUn o byayuiem
NpaBoOBOro perynupoBaHuns, a Takke pa3paboTka W NPUHATUE HOPMATMBHBLIX NpeanucaHuii. [paBoTBOpPYECTBO
BbICTYNaeT Kak 3aBepLuatoLmin 3Tan npaBoobpasoBaHus.

CyLHOCTb NpaBOTBOPYECTBA COCTOUT B BO3BEAEHUM rOCYAaPCTBEHHOM BONW B HOPMbI Npaea, T.e. B opMy
OPUONYECKNX NpeanmcaHni, UMeroLLmnx obLeobasaTenbHbI XapakTep.

MpaBoTBOpYECKas OEATENbHOCTL OCYLLECTBRASIeTCS B paMKax YCTaHOBIEHHbIX MpoLeccyarnbHbiX HOpM
(mpouenyp), copepxawmxca B KOHCTUTYUMW, perniaMmeHTax, yctaBax U T.n. [paBOTBOpYECTBO 3aKno4yaeTcs B
MPUHATMM HOBbLIX HOPM NpaBa, OTMeHe NMBO COBEPLUEHCTBOBAHMW CTapblX MYyTEM BHECEHWUS WU3MEHEHUN W
[JOMOSTHEHUN.

[MpaBOTBOPYECTBO XapakTepusyeTcst TeMm, YTO:

OHO npeacTaBnseT cobor akTUBHYHO, TBOPYECKYHO, FOCYAapPCTBEHHYIO AeATENbHOCTb;

OCHOBHas NPOAYKUMS €ro - lpuandeckne HopMbl, BOMoOLWaWmMecs rmaBHbIM 06pa3oM B HOPMaTUBHbIX
akTax (Kpome 9Toro, B HOpMaTMBHbIX OroBOpax, MPaBoOBbIX 00bIYasX, PUANYECKNX NpeLeaeHTax);

3TO BaXKHeWllee CpPeAacTBO ynpaBrieHus obLiecTBOM, 34ecb hopMupyeTcs cTpaTerMs ero passutus,
NMPMHUMAIOTCH CYLLIECTBEHHbIE NpaBuna NoBeaeHNs;

YPOBEHb U KyfbTypa NpaBOTBOPYECTBA, @ COOTBETCTBEHHO M KA4YE€CTBO NPUHMMAEMbIX HOPMATMBHbIX aKTOB
- 9TO NokasaTternb LUBUITM30BaHHOCTU N AeMoKpaTum obLiecTsa.

[MpaBoTBOPYECTBY NpPUCYLLM CrEAYIoLWNE NPUHLMNbI (CM. cxemy 35):

Cxema 35

[IPVHIONIIE ITPABOTBOPYECTBA

HayuHoCTb

[IpodeccroHanmmsM

3aKOHHOCTb

IeMOoKpaTn3M

T'stacHOCTB

OnepaTMBHOCTH

n mpyrue
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Hay4YHOCTb (MO B MpoLiecce NOAroTOBKU HOPMATUBHbLIX aKTOB BaXXHO M3y4aTb COLMANbHO-3KOHOMUYECKYHO,
MONMUTUYECKYIO U UHblE CUTYaL N, 0ObeKTUBHbIE NOTPEOHOCTY pa3BuTUa obLecTsa 1 T.1.);

npodpeccmoHanuaMm (3aHMmMaTbCa NOAOOHON AeATEeNbHOCTbIO AOMKHbI KOMNETEHTHble, MOArOTOBMEHHbIE
M0AM - KOPUCTBI, ypaBreHLbl, 3KOHOMUCTbI 1 Ap.);

3aKOHHOCTb (QaHHast OeSATENbHOCTb AOMKHA OCYLLECTBATLCA B paMKax U Ha ocHoBe KOHCTUTYUMM, MHBbIX
3aKOHOB M MOA3AKOHHbIX aKTOB);

AEeMOoKpaTM3M (XapakTepusyeT CTeneHb y4vacTus rpaxgaH B STOM Mpouecce, YpOBeHb pas3BUTUSA
npoueaypHbIX HOPM U UHCTUTYTOB B 00LLECTBE);

rMacHOCTb (03Ha4yaeT OTKPLITOCTb, "MPO3payHOCTL" MPaBOTBOPYECKOrO npouecca And  LWMPOKOW
06LLIECTBEHHOCTW, HOPMaIbHYIO LIMPKYNALMIO MHcpopmaLun).

onepaTuBHOCTbL (MpegnonaraeT CBOEBPEMEHHOCTb U30aHUS HOPMATUBHLIX aKTOB).

CnepoBaTenbHO, MPUHLMNLI MPaBOTBOPYECTBA - 3TO OCHOBOMOMarawlwme uaen, pykosogslimMe Hadana,
NCXOOHbIE NONOXEHUS OEeATENbLHOCTU, CBA3AHHOW C MPUHATUEM, OTMEHOW UMM C 3aMEHON PUONYECKNX HOPM,
3TO OPUEHTUP ANS OPraHoB, TBOPSILLMX NPaBo.

MpaBoTBOpYeCTBO - OOraTtoe MO cCoAepKaHWI0 SABMEHWE, CrOXHas AeATEeNbHOCTb Mo hOpPMyNUPOBaHUIO
06wmx npasun nosefeHus. OHO xapakTepusyeTcs HEOLHOPOOHOCTbLIO.

B 3aBMCMMOCTM OT CyOBEKTOB NPaBOTBOPYECTBO NOApa3AenseTcs Ha Takme BUAbl, Kak:

1) HenocpeaCcTBEHHOE NPaABOTBOPYECTBO HApOAa B npouecce npoBeaeHus pedepeHayma (BceHapogHOro
rornocoBaHus No Hanbornee BakHbIM BONPOCaM rOCYAapCTBEHHON 1 OOLLLECTBEHHOW XNU3HN);

2) NpaBOTBOPYECTBO rOCYAAPCTBEHHbIX OPraHoB (HanpuMep, naprameHTa, NPaBUTENbLCTBA);

3) NpaBOTBOPYECTBO OTAENbHbLIX AOMKHOCTHLIX NUL, (Hanpumep, npesngeHTa, MUHUCTPa);

4) NpaBOTBOPYECTBO OPraHOB MECTHOIO CaMoynpaBrneHus;

5) nokanbHOe NPaBOTBOPYECTBO (HanpumMep, Ha NPeanpuUATUKN, B y4pexaeHun n opraHusaumm);

6) NpaBOTBOPYECTBO OBLLECTBEHHLIX OpraHn3auui (Hanpumep, NPogCo30B).

B 3aBucumocTn OT 3HaYMMOCTU NPABOTBOPYECTBO Noapasaensdercs Ha (cMm. cxemy 36):

Cxema 36

BUYIE ITPABOTBOPYECTBA

3aKOHOTBOPUYECTBO HenerMpoBaHHOE [Ton3akKoOHHOE
IpPaBOTBOPUYECTBO IpPaBOTBOPUYECTBO

1) 3aKOHOTBOPYECTBO - MPaBOTBOPYECTBO BbICWIMX MNPEACTaBUTENbHBIX OpPraHoB - MNapraMeHToB, B
npouecce KOTOpPOro u3gatTCHd HOPMAaTUBHbIE aKTbl BbICLUEN HOPUAMYECKON CUMbl - 3aKOHbl, MPUHUMaeMble B
COOTBETCTBMM C YCMNOXHEHHON NpoLeaypon;

2) penernpoBaHHOE MPaBOTBOPYECTBO - HOPMOTBOpYECKas AeATenbHOCTb OPraHoB MCMOSTHUTENBHON
BMacTu, MNpexge BCEero npaBUTENbCTBa, OCYLIECTBAsSeMas Mo MOpyyYeHMo napnameHta no MNpuUHATUIO NS
OnepaTUBHOIO peLIeHns onpeaeneHHblX npobnem HOPMAaTMBHBIX aKTOB, BXOASLIMX B  KOMMETEHUMIO
NpeaCcTaBUTENBbHOIO OpraHa;

3) noasakoHHOe MNpPaBOTBOPYECTBO - 34€Cb HOPMbl MpaBa MPUHMMAKOTCA M BBOAATCSA B [OENCTBUE
CTPYKTYpamMu, He OTHOCALLMMMUCS K BbICLUMM MpeACcTaBuTENbHbIM opraHam - [pesungeHToMm, [NpaButensLcTeoM,
MUHUCTEPCTBaMX, BeAOMCTBaMM, MECTHbIMW OpraHamu rocy4apCTBEHHOrO YynpasreHusi, rybepHatopamu,
rmaBamMu agMUHUCTPaUUKW, PYKOBOAUTENAMU MpeanpuaTui, YyypexaeHun, opraHusauun. [aneko He Bce
Iopyanyeckme HopMbl HEO6XoOAMMO NMPUHMMAaTb Ha YPOBHE 3akOHOTBOpYecTBa. ECTb Lenbin cnekTp cuTyauun,
Korga lopuanyeckne HOpMbl LenecoobpasHee NpuvHMMaTb Ha YPOBHE MOA3aKOHHbIX aKTOB, HOPMAaTMBHbIX
JOrOBOPOB 1 B MHbIX hOpMaXx.

Kpome Bcero npoyero, noAsakoHHOE MpPaBOTBOPYECTBO XapakTepuayetcs Oonbluer onepaTMBHOCTLIO,
MOKOCTbIO, MEHbLUEN (OPMarnbHOCTbIO, OONbLUEN KOMMETEHTHOCTbIO OCYLLECTBASIOWMX €ro KOHKPETHbIX
cybbekToB. BmecTe ¢ TeM nog3akoHHOE NMPaBOTBOPYECTBO CBA3AHO C "HEMPO3PayHOCTLI" Mpouecca NpUHATKA
HOPMAaTUBHbIX aKTOB, C MX TPOMO3AKOCTbIO.

CBoeobpa3sne npaBoTBopyecTBa cydbekToB Poccuiickon degepauunn. KoHcTutyums PO B cOOTBETCTBUM C
4. 4 cT. 76 npeactaenseT cyobektam depepaunm npaBo BHE npenenoB BegeHuss PP, coBmecTHoro BegeHus
depepaumm 1M ee cyOBLEKTOB OCYLLECTBMNSATb COOCTBEHHOE MPaBOBOE pPEryrivpoBaHuWe, BKOYAA MPUHSTUE
3aKOHOB U MHbIX HOPMATMBHBIX aKTOB. Takoe perynmpoBaHMe MOXeT ObiTb OCYyLLEeCTBIEHO B chepe NPUHATUSA U
N3MEHEHNs1 KOHCTUTYLUMIA pecnybnuk (ycTaBoB KpaeB M obnacrten), TeppuTopuanbHOro YCTPoOMCTBa CyObEKTOB
depepaumm, rocygapcTBeHHON (Ha ypoBHe cyObekToB P®) m myHuumunanbHoOW cryxObl, GrogxeTa, HanmoroB m
cbopoB cybbekToB PO.

OcobeHHOCTM NpaBoTBOpYECTBa CyObekTOB PP 3akmntovaloTcs B criegyoLem:

1) pacwupunnce NOMHOMOYMS B cdepe NpaBOTBOPYECTBA - PErMOHbI BMEPBbIE MOMYYUnyM MpaBo
NMPUHUMAaTbL 3aKOHbl KaK aKTbl BbICLUEN OPUOUMYECKOW Cunbl. 3TO CBA3aHO C oOWwen TeHAeHUuen
JeLeHTpanM3auum poCcCUACKON rocy4apCTBEHHOCTU, C YKPENeHWeM B HEW NOAMMHHO benepaTtuBHbIX Hadvarn. 3a
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nocnegHve rogbl cybbektamm PO npnHATO yxke HECKONbKO COTEH 3akoHOB (Hanpumep, B CapaToBckon obnactm -
3aKOHbI O rOCy4apCTBEHHOW M MyHUUMNanbHOW cnyxbe, o pedepeHayme CapaTtoBckon obnactu 1 T.n.);

2) Bce Gonbllee MeCTO B NpaBOTBOPYECTBE PErMOHOB HAYMHAKOT 3aHUMMaTb COrMalleHWs U OOoroBopbl
mMexay cyobektamu Pepepaumm unu gaxe oTAeNbHbIMW agMUHUCTPAUMAMM, KOTOpbIE PEryNMpYOT BOMPOCHI,
BO3HUKaOLLME B COLMANbHO-9KOHOMUYECKOW M KYNbTYpPHON cdepax;

3) npaBoTBOp4ecTBO CybbekToB PP oTnuuaeT AOBOMbHO 3HauuTeNbHasi CaMOObITHOCTb, OTpaxatoLlas
crneuncurky M cTatyc TOro WM UHOTO perMoHa (Hanpumep, B pecnybrnvkax B Oonblleli Mepe MpUHUMAalOTCA
kogudumumpoBaHHble akTbl - Koaekcbl, Ha CeBepHoM KaBka3e o0cobyto ponb urpaloT HauuoHanbHble W
penurnosHble obbidamn). MNepen cydbektamm PO CTOAT Lenu - yunuTbiBaTb B NPABOBOM PETYNIMPOBaHMM MECTHbIE,
pervoHarbHble NPUPOAHbLIE U HaLMOHanbHble 0COBEHHOCTU, OCYLLIECTBMNSATL MOUCK ONTUMAarbHbIX MyTEN passuTus
N KOHKpEeTM3aL MM NonoxeHuni obedenepansHOro 3akoHO4ATENbCTBA;

4) npaBoTBOpPYECTBO CyObektoB PP OomkHO ocyllecTBnATbeA B cootBeTcTBUM C KoHcTuTyuuen PO,
denepanbHbIMU  KOHCTUTYLIMOHHBIMU  3akOHaMu U cbedepanbHbiMM 3akoHaMn. Mexay TeM Ha npakTtuke B
COBpPEMEHHBLIX ycnoBusix 0Oornee TpeTu HOPMaTMBHLIX akToB cybobektoB depepaumm npoTuBopevar
obLwedenepanbHbIM akTam;

5) B pamkax cybbektoB P® npuHMMalOT HOpMaTMBHbIE aKTbl M MHOFOYUCIEHHbIE HEroCyAapCTBEHHbIE
CTPYKTYpbI - NpeXae BCero opraHbl MECTHOrO camMoyrnpaBrieHms u T.4.

Takum obpa3om, NpaBOTBOPYECTBO - BECbMa pa3HoobpasHasa OesATENbHOCTb, KaXabl BU KOTOPON uMeeT
CBOI MpUpoAay, CBOE coumarbHOe Ha3HavYeHue.

§ 6. NoHATHMe u cTaaum 3akoHOTBOpYecTBa B Poccuun

3aKoHOTBOPYECKU MpOoLEecC - rMaBHas COCTaBHas 4acTb MPaBOTBOPYECKOrO Npolecca, ero cepaleBuHa.
VIMEHHO NpUHATUE 3aKOHOB MpEXO4e BCEro xapakTepusyeT [aHHbii npouecc B LUenom. Kpome 3akoHOB
I'IpO,CI.yKLWIGVI npaBoTBOpYECTBaA BbICTYMNAKOT NOA3aKOHHbIE HOPMATUBHbIE aKThbl, MpaBOBbIe 06bl'~lal/l, HOpMaTUBHbIE
[OroBopbI, topugnyeckue npeueneHTbl.

3aKOHOTBOPYECTBO - CIOXHbIA, HEOQHOPOAHbIV NPOLECC, BKOYaOLWKUA B cebsa cnegyowme ctaguu:

1) 3akoHogaTenbHasa uHuLMaTmBa - 3akpenneHHoe B KoHcTuTyuum P® npaBo onpegeneHHbIX cyObekToB
BHECTU NpeanoxeHne o6 n3gaHum 3akoHa 1 COOTBETCTBYHOLLIMIA 3aKOHOMPOEKT B 3aKOHOAATENbHbLIN opraH. [paeo
3aKoHodaTeNbHOW WMHMUMATMBLI MOPOXAAEeT Yy 3aKOHOAATENbHOro opraHa o06A3aHHOCTb —paccMOTpeTb
NpeanoXeHne 1 3aKkOHOMPOEKT, HO NPUHATb UM OTKITOHWUTL €ro - NpaBo 3akoHogaTend. NpaBo 3akoHogaTenbHOM
MHMUmMaTmBbl (cornacHo 4. 1 ct. 104 KoHctutyuum P®) npuHagnexut lNpesmgeHty PO, Cosety Pepepauun,
uneHam Coseta ®depepaumun, genytatam [ocypgapctBeHHonm [ymbl, lMpaButensctBy P®, 3akoHogaTenbHbIM
(npeacTaBuTENbHBIM) OpraHam cybobektoB PO, KoHcTuTyumoHHomy Cyay P®, BepxosHomy Cyay P®, Beicluemy
ApbutpaxHomy Cyagy P® no Bonpocam mx BegeHus;

2) obcyxaeHue 3akOHOMPOEKTa - BaXkHas CTagusd, KoTopasd HauduHaetca B [ocymapctBeHHowm [lyme ¢
3acnylwimBaHus goknaga npeactaBuTens cybbekTa, BHeCLWEro 3akoHonpoekT. [laHHasa ctagusa Heobxoguma ans
TOro, 4tobbl OOBECTM [AOKYMEHT [0 BbICOKOrO YPOBHA Ka4yecTBa: YCTpaHWTb MpoTuBopeymns, npobensl,
HEeTOYHOCTU WU npoune pedekTbl. Hambonee cyuiecTBEHHbIE 3aKOHOMPOEKTbl BbLIHOCATCA Ha BCeHapoaHoe
obcyxaeHue;

3) MpuHATME 3akoHa, YTO [AOCTUraeTcs C MOMOLWbI0 [OBYX MEXaHU3MOB roflocoBaHus (MpPOCTbIM
OONbLWMHCTBOM M KBanuduumMpoBaHHbIM). [puUHATHE 3akoHa - rMaBHasA CTagusd, KOTopasi, B CBOK oyepenb,
pacnagaeTcs Ha Tpy noacTaguu:

a) npuHaTMe 3akoHa [ocygapcTBeHHom [ymon (dedepanbHble 3akOHbl MPUHUMAKOTCA  MPOCTbIM
OonbWKNHCTBOM rofiocoB OT obuwero 4dncna pgenytatoB [ocypapctBeHHonm [Oymbl, T.e. 50% + 1 ronoc;
dheneparbHble Xe KOHCTUTYLIMOHHbIE 3aKOHbI CHUTAIOTCHA MPUHSTLIMW, €CMK 3a HUX MPOrofiocoBarno He MeHee 2/3
roriocoB oT o6uero yicna genyrtatos [focygapctBeHHon Oymbl);

06) opmobpenne 3akoHa CoseTom ®epepauum (B cootBetctBMM € 4. 4 c1. 105 KoHctutyuum PO
"benepanbHbIl 3aKOH cuMTaeTcst ogobpeHHbiM CoBeTtom denepauum, ecnu 3a Hero npororiocoarno bonee
MOMoOBUHbI OT OOLUEro yucrna YrneHoB 3TOW nanatbl MO0 ecnv B TeyeHue YeTblipHaguaTv OHeW OH He 6bin
paccmoTpeH CoBeTom Penepaummn”; cornacHo 4. 2 cr. 108 KoHctutyuumn PP, "deneparnbHbiii KOHCTUTYLUOHHbIV
3aKOH CYMTAETCH MPUHATBIM, €Cnn OH 000bpeH BONBLUMHCTBOM HE MEHee Tpex YeTBepTeln ronocoB OT obLiero
yucna vneHoB Coseta Pegepaumn”);

B) noanucanuve 3akoHa [lpesumgeHTom P® (cormacHo 4. 2 c1. 107 n 4. 2 c1. 108 KoHctutyuun PO,
[Mpe3anageHT B Te4YEeHUe YeTbipHagLUaTh AHEN NOANUCHIBAET 0400OPEHHbIV 3aKOH U 0OHapoayeT ero);

4) onybnukoBaHue 3akoHa (Kak npaBwmno, depepanbHble KOHCTUTYLMOHHbIE 3aKOHbI U dedeparbHble
3aKOHbI noanexar oduumnanbHOMy OnNyGrIMKOBaHUIO B TEYEHUE CEMU AHEN nocre nx nognucaxua MNpeangeHtom
P®; HeonybnmKoBaHHbIE 3aKOHbI HE MPUMEHSIOTCA) (CM. cxemy 37).
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Cxema 37

CTAIVM 3AKOHOTBOPUYECKOI'O
[IPOLIECCA B P®

3akoHOIaTesIbHAS MHMUMATUBA
| OPUHATME BaKOoHa
TocymapCTBEeHHOM [IyMOM

OBcyxIeHMe BaKOHONPOEeKTa

| onoBbpeHMre BaKOoHAa
[lpyHATME BaKOHAa CoBeToMm Qemepaummn

OnyOJMKOBaHME BaKOHa IOONMCaHMe 3akKOoHa
[MpesunenTom PO

§ 7. Cucrematusauus HOPMaTUBHbLIX aKTOB: NOHATUE U BUAObI

HopmaTtuBHble akTbl MNPUHUMAOTCA pPasnMYHbIMW  OpraHamMuM B pasHOe BpeMs, B  PasfuUyHbIX
MPOCTPaAHCTBEHHbIX Npegenax M no pasHoMy noBody. Takasi CuTyauusi He MOXET He BNUsiTb Ha npupogy
OEVNCTBYIOLLMX 3aKOHOB W MOA3aKOHHbIX aKTOB, KOTOpble MOpPOM MOryT Mexgy cobon HaxoauTbcs B
npotusopeynn. NoaTomy npexae 4Yem OOLLEeCTBEHHble OTHOLWeEHUS ByayT ynopsgoyveHbl, Heobxoammo, YTobbl
CcaMW HOPMaTUBHbIE aKkTbl ObINM B Nopsiake, YTOObl OHM ObINK NpUBEAEHbI B COOTBETCTBYIOLLYIO CUCTEMY.

OTcloga, cuctemaTm3aumsl - 370 ynopsiioveHMe HOPMATMBHBIX aKTOB, MPUBEAEHUE UX B ONPELENEeHHyo
cuctemy. OHa HeobGxoamma gnst obecnevyeHus OOCTYMHOCTUM 3akoHo4aTenbCTBa, yAoOCTBa MOMb30BaHUS UM,
yCTpaHeHWs ycTapeBLUMX N HEAMEKTUBHLIX HOPM MpaBa, pa3peLUeHns IoPUANYECKUX KOHMNWKTOB, NTMKBUAALUN
npo6enos.

BbigensatoT Takme Buabl cuctemaTtusaunm, kak (cm. cxemy 38):

Cxema 38

BUIH CUCTEMATU3ALVNA
HOPMATVBHEIX AKTOB

Muxkopnopaumsa Koncommpaumnsa Komnpuxaumsa

opmuMaNbHa g HeobmuLMalibHaga

1) nHKopnopaums - popma cuctemaTMsauum nyTem o6begMHEHNS HOPMATUBHbIX akTOB 0€3 U3MEHEHUST NX
cogepXaHusi B COOPHUK, rae Kaxdbli U3 akTOB COXPaHSieT CBOE CaMOCTOSATENbHOE HpUAMYECKOE 3HaYeHue.
MpUHUMMBI MHKOPMOPAaLUMK: XPOHONOMMYECKUA (MO BPEMEHU UX MPUHATUS), TemaTudeckun (Mo onpedeneHHon
TemaTuke) u ap. ViHkopnopauus - cambli NpOCTON BWUA cucTeMaTtusauun. MHkopnopaums nogpasgensieTca Ha
oduumanbHyto 1 HeodumumanbHylo. K nepeon moxHO oTHectn CobpaHue 3akoHogaTtenbcrtBa Poccumnckon
depnepaumm; ko BTOPON - COOPHMKM HOPMATMBHBIX MaTepuanioB Mo OTpacnsaMm npaea, u3gaBaemble B y4eOHbIX
uensx, Ans nNpocBelleHust HacenenHua un T.n. Ha HeodumumanbHble MHKOpMOpaTUBHbIE MaTepuarnbl Hernb3s
CCbInaTbCs B MPOLLECCE PaCCMOTPEHUS KOPUONYECKMX AEN, HAaNpUMep B CYAE;

2) KoHconvpaums - bopma cuctemaTusaumm nytem oobegMHEHNS HOPMATUBHBIX aKTOB 0€3 U3MEHEHUST NX
coaepXaHusi B €AuHbIA aKkT, rOe KaAbld U3 aKkToB TepsieT CBOe CaMOCTOSATENIbHOE HpUAMYEcKOe 3HaueHue.
34ecb HopMaTUBHBIE aKTbl OO BLEAUHSAIOTCSA MO NPU3HAKY X OTHOCMMOCTU K OAHOMY BUAY OEATENbHOCTM (OXpaHa
npvpodbl, obpasoBaHve K T.N.). OCOBEHHOCTb KOHCONMMAauUM COCTOMT B TOM, YTO OHa SBrsETCS
"KOMMNPOMUCCHON" cucTeMaTtu3aumen, codeTawollen B cebe uYepTbl UMHKOpriopauum u  koanduvKauum.
KoHconuaaumss ncnonb3yeTcd 3a4yacTylo Kak MPOMEXYTOUHbI 3Tan, Korga OTCYTCTBYET BO3MOXHOCTb
KogndumKaumu;
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3) koamdmkaumsa - copma cuctematTvsaumm nyteM OObegUMHEHWS HOPMAaTMBHbLIX aKTOB B eOUHbIW,
NOrMYEecKU LIEMNbHbIA akT C U3MEHEHMEM WX cogepxaHus. B npouecce koamdmkauum ycTpaHsloTCA ycTapeBLUnia
npaBoBOW MaTepwar, NPOTUBOpPEYUss B HOpMax, CO3[4al0TCs HOBble MpaBuna noBefeHus, obecrnevmBaeTcs KX
COrnacoBaHHOCTb, JTOTMYHOCTb (NMPMMEPOM MOJOOHOTO MOXET CNYXWUTb NPUHATUE NEPBON M BTOPOW YacTeu
Hanorosoro kogekca P®). lNoatomy koamdukaums - cnoco® npaBoTBOpYecTBa, Haubornee CNoXHbIA |
TpygoeMkui Bua cuctematmsaumn. Koaudumkaums 3akoHogatenbctBa MoOXeT ObiTb Bceobwien (koroa
nepepaboTke noaBepraeTcsl 3Ha4YMTENbHAA YacTb 3aKoHOAATeNnbCTBa), OoTpacneBow (koraa nepepabatbiBaloTcs
HOpMbI OnpefeneHHon cdepbl 3aKoHOA4ATENbCTBA), crneunanbHon (Kkorga nepepabaTbiBalOTCst HOPMbl KaKoro-
nmbo npaBoBoro mMHcTuTyTa). Kogmdukaums npegnonaraeT nepepaboTky HOPM MpaBa MO COAEPXKaHU B WX
CcMCTEMaTU3NPOBaHHOE, Hay4YHO OBOCHOBaHHOE M3NOXEHWe B HOBOM 3akoHe (KogeKkce, CBOAE 3aKOHOB U T.4.).
MpusHakn koandukaumm: Bo-nepsbIX, €0 MMEIT NPaBo 3aHUMATbLCS TOMbKO CreLunanbHble OpraHbl; BO-BTOPbIX, B
nTore NOSIBMNSIETCA HOBbLIA HOPMAaTUBHBIN aKT - KOLAEKC; B-TPETbUX, KOANMULMPOBAHHLIN aKT BbICTYNAeT OCHOBHbIM
cpeawn BCeX MHbIX akTOB, AEWCTBYHOLLMX B JAHHOW cdepe.

B HacTosLLee BpeMsa Hanboree pacnpocTpaHeHHON "npogykumen” kogudmkauum SBnsoTcs:

OCHOBbI 3aKOHOAATENbCTBA - KOAUMULMPOBaHHbIE HOPMATMBHbIE MPaBOBbIE aKTbl heAeparnbHOro YPOBHS,
cogepxalime Haubonee BaxHble oOLME HOPMbI MO NpeaMeTy COBMeCTHoro BefaeHus Pdepepauum u ee
CyObEeKTOB;

KOOEKCbl - CUCTEMAaTU3VMPOBAaHHblIE KOMMIEKCHblE 3akoHOoAaTenbHble akTbl, OObeauHSAlWME B
onpeneneHHoM nopsiake nepepaboTaHHble HOPMbI NpaBa, Perynupyone ogHOpPoaHy cdepy obLLeCTBEHHbIX
oTHoweHun (Hanpumep, NK PO, YK PO, YUK P®, CK P® 1 T.0.);

yCTaBbl - KOOUPMUNPOBAHHbIE HOPMATMBHbIE NPABOBbLIE aKTbl, OOBEAMHSIIOWME HOPMbI, pPerynupytoLimne
OEeATenbHOCTb MWHUCTEPCTB, BEAOMCTB, Cny0 B onpeaeneHHow cdepe ynpaBneHus (Hanpumep, yCTaBbl
XeresHblX 4opor, LeHTpanbHoro 6aHka, 06LLEeBONCKOBbIE YCTaBbl, AUCUMUMITMHAPHbIE YCTaBbl U T.M0.);

MONOXEHUS - KOANMPULIMPOBAHHbIE HOPMATUBHbIE NPABOBbIE aKTbl, ONpeAensitoLLmMe PUaNYECKUIA CTaTyC U
NopsAoOK AEATENbHOCTM KakMx-NMMOO CyOBbEeKTOB nNpaBa, pernameHTUpylowme MONMHOMOYMS  onpedeneHHbIX
OpraHoB, WX CTPYKTYPY, OYHKLUWM (HanpuMmep, MOMOXEHUS O MWHUCTEPCTBAx, BEOOMCTBAX, FOCYAapCTBEHHbIX
KoMuTeTax, 0 chunmanax yuypexaeHun n 1.4.);

npasuna - KoaAUULMPOBaHHbIE HOPMATMBHbIE MPABOBLIE aKTbl, yCTaHABNMBAOLLME NOPSAOK Kakoro-nubo
BMOA AeATENbHOCTY (HanpuMep, npasuna L4OPOXHOIO ABWKEHNS).

PaccmaTpuBas OCHOBHbIE BUAbLI CUCTEMATU3aLUM HOPMATUBHBIX akToOB, criegyeT obpaTtuTb BHUMaHWE elle
Ha OaHy cneunduyeckylo pasHOBUAHOCTb YMNOPSAOOYMBaHUA, MpMBEAEHUS B ONpederieHHyl cuctemy
HOPMaTUBHO-MPaBOBON MHGOPMaLMKN. OTO - BBEOEHWE B CTPOM 3MEKTPOHHOM CUCTEMbI Krnaccudukaumm
npaesoBbix aktoB ("KoHcynbTanTtllnioc" wn  T1.0.), obGecneudnBaiowlen nNpaBoByd WHPOPMUPOBAHHOCTb
rocy0apCTBEHHbIX M OOLLECTBEHHbBIX CTPYKTYP, a TaKke KaXAoro rpaxgaHuHa B OTAENbHOCTW, OOCTYMHOCTb
NpaBOBbIX aKTOB 41151 BCEX 3aMHTEPECOBaHHbIX NnL. Takasa knaccudukaumsi, 6eccnopHo, byaet cogencteoBaTb
COBEpPLUEHCTBOBAHMIO W MpOLEeCcCy cucTemaTM3aumy 3akoHodaTenbCcTBa, MO0 CUCTEMHOCTb PacMoSiOKeHWs
MaTepuana no3BOSNiMT ONpPeAenvTb ONTMMarbHbI COCTaB Hambonee BadkHbIX KOAUMUUUPOBAHHBIX aKTOB, WX
CONOAYMHEHHOCTb W MOCMefoBaTeNnbHOCTL paspaboTkn. CosgaHve aBTOMaTU3MPOBAHHBIX MHAOPMALMOHHO-
MOWCKOBbLIX CWUCTEM MO 3aKOHOAATENbCTBY MMEeT psf HECOMHEHHbIX MPEMMYLLECTB MO CPaBHEHWUIO C
TPaguLMOHHBIMU BUAaMM yyeTa HOPMaTMBHbIX aKTOB:

a) yuuTbiBas, YTO B HUX 3aKnagblBaeTCs MPaKTUYECKNM HEOrpaHUYEeHHbI 00beM HOPMAaTMBHO-NMPaBOBOM
nHdopmaLumm (3akoHo4aTENbCTBO CTPaHbl, APYrMX rocy4apCTB, MPOEKTbl 3aKOHOB, pelleHus cyaebHbIX opraHoB K
T.M.), NpY 06paLLEHNM K HUM MOXHO NONy4YnTb Ntodyto cnpaeky;

0) onepaTMBHOCTb Nony4eHus Tpebyemon nHgpopmalmm 1 T.4.

Takum o06pasoM, CyLeCcTBYIOT pasfnuyHble BuAbl YNOPSAOYMBAHWS HOPMATMBHbLIX aKTOB, KaXabli M3
KOTOpPbIX BbIMOMHAET CBOK COOCTBEHHYHO POfb B 3TOM MNpoLiecce.

§ 8. Opuanyeckasa TexHuka

KOpuouyeckass TexHuWKa - 3TO cucTeMa CpeAcTB, NpaBunm M MPUEMOB MOAFOTOBKA W yrnopsgoyeHus
NpaBoOBbIX aKTOB, MPUMEHsSIEMast B Liensix obecneyeHnst X COBepLUEHCTBA U NOBbILLEHNS 3PEKTUBHOCTM.

OCHOBHBIM OOBEKTOM IOPUANYECKOA TEXHWUKM SBMSIETCA TEKCT MpaBOBbIX aKToB, WMHGOPMAaLMOHHOE
BOMIOLEHNE OPUAMYECKUX npeanucaHni. [pu X NpUHATUM BaXKHO YUMTbIBaTb, YTOObI COAepXaHue Takux
npegnucanni  (gyx) u dopma (OykBa) cooTBeTCTBOBanNu Apyr Apyry, 4tobbl He Obiflo HesiCHOCTEW,
[ABYCMBbICIIEHHOCTU.

Opuouyeckass TexHuka npu3BaHa CTPYKTYpMpOBaTb MPaBOBOW MaTtepuarn, COBEpLUEHCTBOBATb $3blK
NpaBoOBbIX akToB, AenaTb ero 6onee MOHATHbIM, TOYHbIM W PaMOTHbIM. BO MHOrOM WMEHHO YpOBEHb
IOPUANYECKOA TEXHUKU CUMBONU3MPYeT cOBON onpeneneHHbId YpoBEeHb MPaBOBOW KyMbTypbl KOHKPETHOrO
obLecTBa.

TexHM4YeckMMN CcpeacTBamMy  SIBMSIIOTCA  lOpUAMYECKME TEpMUHbl (CMOBECHOE BbIPaXKEHWE MOHATUMA,
UCMomnb3yembiX NPU U3MNOXEHUM COOEPXKAHUA NPaBOBOr0 akTa) U HpuANYECKME KOHCTPYKUuM (cneundundeckoe
CTpOEHWe HOPMaTMBHOrO MaTtepuana, CKrnagbliBaloLleecs U3 OnpeferneHHOro CoYeTaHusi CyOBbEKTUBHbIX Npas,
NbroT, NOOLLPEeHUA, 06s3aHHOCTEN, 3anpeToB, NPUOCTAHOBIEHUIA, Haka3aHWin 1 T.n.). B kayecTBe ropmanyeckmx
KOHCTPYKLMIA BbICTYNaOT T€ UMW UHbIE NPAaBOBbIE PEXUMBI, FOPUONYECKUIA COCTaB NPaBOHAPYLUEHWS U T.M.

K TexHuueckum npaBunam OTHOCATCS:

1) ACHOCTb M YeTKOCTb, NPOCTOTa U AOCTYMNHOCTb A3blka NPaBOBbIX aKTOB;
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2) couveTaHWe NaKOHUYHOCTM C HeOOXOOMMOM MOSIHOTOWM, KOHKPETHOCTM C Tpebyemow abCTpakTHOCTbIO
BbIPaXXEHUs1 COOTBETCTBYIOLLMX NPABOBLIX NpeanucaHuim;

3) nocnenoBaTeNbHOCTb B U3MOXEHUN OPUANYECKO UHAOpMaLWK;

4) B3aUMOCBS3b, COrMacoBaHHOCTb U BHyTPEeHHee eQMHCTBO NPaBOBOro Matepuana.

TexHuyeckme npuembl - 3TO CMocobbl, ukcupylowue oduumanbHble PeKBU3UTbl (HanMeHoBaHue
NpaBoOBOro akTa, Aata U MecTO ero MPUHATWUSA, NOAMMCU OOMKHOCTHbLIX NUL U T.M.), CTPYKTypHas opraHusaums
NpaBoBOro akTa (BBOgHas 4acTb - npeambyna, obwas n ocobeHHas YacTu, Hymepauus pasgenos, ras, cTaTen,
MyHKTOB 1 T.4.).

KOpuaunyeckas TexHuka nogpasgenseTca Ha cneayowme Buabl:

3aKkoHofaTernbHas (npaBoTBOpYeECKas);

cucTemMaTusauust HopMaTUBHBIX aKTOB;

y4yeT HOpMaTUBHbIX aKTOB;

npaBonpuMeHuUTeNbHas.

Bce BuObl OpUONYECKOW TEXHUKU UIPaIOT WUCKITIOYUTENBHO BadKHYO POfib U UCMONb3YHTCA Ha pasHbIX
aTanax MexaHu3ma npaBOBOro pPeryrivpoBaHus - OT M3OaHWS HOPMAaTMBHBLIX akTOB A0 MPUHATUS Ha UX OCHOBE
npaBonpUMEHUTENbHBIX akToB. PasnuyHble BUAObl OPUAMYECKON TEXHUKN, BCE BMECTE OPraHu3yst n KOHCTpyupys
npaBoBOW MaTepuari, co3gatT yCrnoBusa Ans paumoHanusaunm puanyeckon AeaTenbHOCTY, AN onTMMu3aumm
npoLecca NpaBoOBOro ynopsiaoyeHns 06LLeCTBEHHBIX OTHOLLEHWA.

KOHTpOJ'I bHbl€ BOMNPOCHI

. Uto Takoe popma npasa? Kakosbl BUALI (hopM nNpasa?
. HasoBute ocHOBHbIE NPU3HAaKN 3aKOHOB.
. Mepeuncnute BMabl NOA3aKOHHBIX HOPMATUBHbIX aKTOB.
. MosicHnTe gencTBne HOpMaTUBHBIX akTOB BO BPEMEHMW, B MPOCTPAHCTBE U MO KPYry NnL.
. Kak cooTHOCKTCS NpaBOTBOPYECTBO M 3aKOHOTBOPYECTBO?
. KT0 nmeet npaBo 3akoHogaTeNbHOM MHULMATUBBI?
. B kakom cny4vae chegepanbHbIn KOHCTUTYLIMOHHBIN 3aKOH ByadeT cuntaTbCs NPUHATBEIM [[ocygapCTBEHHOM
HOymon depepanbHoro CobpaHua PO?
8. B kakom cnyyae ceaepanbHbll KOHCTUTYLIMOHHBIA 3aKOH OyaeT cumtatbesi ogobpeHHbim CoBeToMm
depnepaummn PeagepansHoro Cobpanua PO?
9. Yto Takoe topugmndeckasi TexHmka?

NO O, WN -
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Mnaea 13. CACTEMA NPABA U CUCTEMA 3AKOHOOATENbCTBA
§ 1. MoHATHeE M CTPYKTYPHbLIE 3N1eMeHTbI CUCTEMBI NpaBa

Mog cuctemoli npaBa NoOHMMaETCsl onpefeneHHasl BHYTPEHHSIS ero CTPYKTypa (CTpOeHue, opraHusaums),
KOTopas cknagblBaeTcsi OOBLEKTMBHO KakK OTPaeHMe peanbHO CYLLECTBYIOLMX W pa3BUBAIOLLUXCS
o6LecTBeHHbIX OTHOWeHWA. OHa He pesyrnbTaT MPOM3BOSILHOIO YCMOTPEHUSI 3aKkoHOZaTens, a CBOEro poaa
Crnenok C [OencTBUTENbHOCTU. PaKkTU4eckun coumanbHbli CTpoW oOLiecTBa, rocygapcTBa onpegensieT B
KOHEYHOM cYyeTe Ty WU UHY CUCTEMY MpaBa, ero oTpaciu, WHCTUTYTbl, Apyrve nogpasgeneHus. Cuctema
npaBa NoKasbIlBaeT, U3 KaKUX YacTewn, 3NIEMEHTOB COCTOUT NPaBO M Kak OHN COOTHOCATCSI Mexay COOON.

CwncrteMHoCTb - 00LLlee CBOMCTBO BCeEX TUMOB Mpaea, B TO BPeEMS Kak cucTemaTvka WM cucteMmatusaums
NMpaBoOBbIX HOPM He SABMSETCA TakoBOW. Kaxgomy wucTopuveckomy TuMy MpaBa Mpucylia CBOS cucTema,
oTpaxatoLasi 0COBGEHHOCTM 3TOro TMna u Bcel obLiecTseHHoM dopmaumn. CTpykTypa npaea - 3To opuanyeckoe
BblpaXXeHNe CTPYKTYpbl faHHOro obLiecTsa.

B atom 3akntodaeTcs oObekTUBHas couuanbHas obycnoBreHHOCTb CUCTEMbI NpaBa, ee AeTepMuHauust
3KOHOMUYECKMMU, KyTbTYPHbIMK, HaLMOHanbHbIMM U MHbIMK dakTopamn. Hanpumep, paboenagenbyeckoe,
deofanbHOE U COBPEMEHHOE MpPaBO OTMYAlOTCSA OPYyr OT Apyra He TONbKO CBOMMMW CYLLHOCTSMW, HO U
BHELUHMMM MNpU3HaKkamu, T.e. hopmarbHbIMU aTpnbyTamMmu, B TOM YMCIe CUCTEMHOrO XapakTepa, Ha KOTOpbIX
NEXNT neyaTb BpEMEHMN.

Mpn aToM He cnegyeT cMelMBaTb NOHATUS "cucTema npasa" v "npasoBas cuctema”. B nepsom criyyae
peyb MOeT, Kak ykasaHo Bbllle, O BHYTPEHHEM CTPOEHMM MpaBa, B3ATOM B Ka4yecTBe OTAENbHOMO SIBIEHUs], a BO
BTOPOM - O MPaBOBOW OpraHuM3aLun Bcero obLecTBa, COBOKYMHOCTU BCEX HOPUONYECKUX CPEACTB, MHCTUTYTOB,
YUpPEXAEHUN, CYLLECTBYHOLLINX 1 YHKLMOHUPYHOLWMX B rocygapctee. Cuctema npasa BbICTYNaeT Nulb OOHUM U3
crnaraemblx NpaBOBOW CUCTEMBI.

[MpaBo eCTb COBOKYMHOCTb CO3AaBaeMblX U OXPaHAEMbIX FOCYAapCTBOM HOpM. HO 3To He crnyvanHoe u He
XaoTMYHOE WX HarpoMoXAdeHue, He MexaHu4yeckass macca, a CTPOro corfacoBaHHasi U B3aVMO3aBMCMMas
LenocTHas cuctema, B KOTOPOW HOPMbI BbICTPaMBAIOTCS, PYNNMpYoTCa B onpeaeneHHoM nopsake. MNepeg Hamu
- CNOXHOEe CUCTeMHOe Wuepapxuyeckoe obpasoBaHMe, MpPOHU3bIBaeMoe MpoLeccamn UWHTerpaumm wu
andpepeHumaummn. B nobom Tvne npaBa Mexay KOHKPETHbIMW €ro Hopmamu Bcerga npUcyTCTBYHOT 31EMEHTbI
obLero n eauHUYHOro, CXo4CTBa U OTNMYNSA, CAMOCTOATENBbHOCTU U 3aBUCUMOCTW.

Cuctema npaBa xapakTepu3dyeTcs TakuMy 4YepTamu, Kak €eOuHCTBO, pasnuuve, B3aumogencTeue,
CMOCOBHOCTb K AeneHnto, OObEKTUBHOCTb, COMNacoBaHHOCTb, MaTepuanbHad obycnoBneHHocTb. EguHCTBO
lopuandecknx Hopm, obpasylowyx npaso, onpefensdeTca: BO-MepBblX, €OUHCTBOM BbIPAXEHHOW B HUX
rocygapCTBEHHON BOMNW; BO-BTOPbIX, €OMHCTBOM MPAaBOBOM CUCTEMbl, B paMKkax KOTOPOW OHWU CYLLECTBYIOT U
OEWNCTBYIOT; B-TPETbMX, €OMHCTBOM MeXaHu3mMa MpaBOBOroO PeryrnvpoBaHUs, €ro WCXOOHbIX MPUHLUWMOB; B-
YeTBEPTbIX, E4UHCTBOM KOHEYHbIX Lienen u 3agau.

B TO e Bpems HOpMbl MpaBa pasnuyaloTCAd MO CBOEMY KOHKPETHOMY COAEPXKaHWo, XapakTepy
npeanucannn, cdepam OencTeus, dopMam BbipaXXeHus, NpeaMeTy 1 MeToaam pPerynmpoBaHust, CaHKUMAM U T.4.
MoaTomy OHM MoapasdensoTCa Ha OTAENbHblE YacTu - OTPacnu, MHCTUTYTbl. B ocHoBe Takoro ob6ocobnenusi
nexart yKasaHHble Bbllle OCOBGEHHOCTW, N Npexae Bcero pasHoobpasuve, cneunduka cammx OOLLECTBEHHbIX
OTHOLLEHWIA.

OpHako obbekTuBHas Mpupoda CUCTEMbl NpaBa He O3HA4yaeT, YTO 3akoHodaTeflb He MOXEeT Ha Hee
noenuATb. OH MOXET BHOCWUTb B CUCTEMY MpaBa W3BECTHbIE KOPPEKTUBLI, U3BMEHEHMWS (Hanpumep, BblAENUTb,
0CO3HaB NOTPeBHOCTb B 3TOM, Ty UITM UHYIO OTpacsb Npasa Uinn, HanNnpoTUB, OObEAVHUTL UX, YCTAHOBUTL TOT UK
WHON MHCTUTYT, MPUHATb T€ UMK UHbIE HOPMbI, aKTbl U T.4.), HO B MPUHLMMNE CMCTEMA NMpaBa OT HEro He 3aBUCHUT,
Hernb3s ee 3aHOBO co3AaTb, OTMEHUTb, "NepecTpouTb".

0O60cobuTe MOXHO TOMBbKO TO, YTO 06bEKTMBHO obocobnsetcsa. VHbIMM crioBamun, rocyqapcTBo, BMacTb
MOIYyT B W3BECTHbIX Mpedenax BAWATb Ha CHOXMBLUYOCS CWUCTEMy MpaBa, cnocobctBoBath ee
COBEpPLUEHCTBOBaHWIO, pasBuUTUIO, HO He Gonee Toro. OHM He MOryT MO CBOEMY "XOTEHWUK" yyYpeauTb, BBECTU
OEKPETOM HYXHYH0, XeNaemyto CUCTEMY MpaBsa.

OOBEKTUBHOCTL - BaXKHEWLLEE CBOWCTBO CUCTEMbI NpaBa B OTNIMYME OT CUCTEMAaTU3aLuMmn npasa, koTopas
HOCUT CYOBEKTMBHbIN XapakTep, T.e. 3aBUCMMbIN OT rocyAapCTBEHHOW Bonu. Tam, rae ecTb NpaBo, Bcerga ecib U
onpeaeneHHasi ero cuctema, B ToO BPEMSI Kak CUCTEMATU3auum MOXET 1 He ObiTb (Hanpumep, B Bennkobputanum
npaBoO HE CMCTEMATMU3NPOBAHO).

CncremaTtusaums - 370 BCEro Nllb CO3HATENbHO MPOBOAMMOE YMOPSAOYEHNE OENCTBYHOLLUMX MPaBOBbIX
HOPM B Lensx ygobcTea nonb3oBaHNs UMK Ha npakTuke. Ho nmoboe NpaBo MMEET CBOKO CUCTEMY, OaXKe €CIIN OHO
He cuctemaTusamMpoBaHo. Cuctema noKasbiBaeT, M3 KakUMX 4YacTeln, SMEMEHTOB COCTOWUT MPaBO WM KaK OHWU
COOTHOCATCA Mexay cobow.

CTpPYKTYpHbIMM 3NeMEeHTaMuM CUCTEMbI MNpaBa SABNSATCA: a) HopMa npasa; 6) oTpacnb npaea; B)
nogoTpacnb Mpaea; ) WHCTUTYT npaea; ) CyOUHCTUTYT. VIMEHHO OHM 00pasyloT HPUAMYECKYI TKaHb
paccMaTpMBaeMOro ABIIEHUSI.

lMpaBoBass HOpMa - MEPBMYHbLIA 3JMEMEHT CUCTEMbI MpaBa. 3TO wUCxogsulee OT rocygapctea
obLeobsi3aTenbHOE NpaBuio NOBeAEHNsT BIACTHOIO Xapakrepa.

Otpacnb npaBa npeacTtaensdeTr cobon 060COOMBLUYIOCS BHYTPU [aHHOW CUCTEMbl COBOKYMHOCTb
OLHOPOAHLIX MPaBOBLIX HOPM, PEryNpYLLUX onpegeneHHyto obnactb (ccepy) obLecTBEHHBIX OTHOLLEHMWNA.
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Ob6bekTMBHas HeobXxoAMMOCTb MpeApellaeT BbiAeneHve oTpacnu npaea. 3akoHodaTenb fuWlb OCO3HaeT U
ohopMnSET (MPOTOKONUPYET) 3Ty NOTPEOHOCTb.

Ons obpa3oBaHNa CaMOCTOSTENbHON OTPacnyv npasBa MMeT 3HavyeHve cneayloLimne ycnoBusi: a) creneHb
CBOeOOpasnsa TeX UMM MHbIX OTHOLUEHMI; 6) NX yAenbHbIA BEC; B) HEBO3MOXHOCTL YPErynmpoBaTbh BO3HMKLLME
OTHOLUEHMSI C TOMOLUbD HOPM [ApYyrMX OTpacnew; r) HeobxXxoaMMOCTb NpUMMeHeHMst ocoboro metopa
perynnpoBaHusi.

KayecTBeHHasi OQHOPOAHOCTb TOW WM MHOW cchepbl OOLLECTBEHHbLIX OTHOLUEHMIA BbI3bIBAET K >KU3HM
COOTBETCTBYIOLLYIO oTpacnb npasa. /I HaobopoT, Hannune wunu OTCYTCTBME TOW WM WHOW OTpacnv npasa
3aBWCUT OT Hamnu4ynsi N OTCYTCTBMS COOTBETCTBYIOLLMX 0BnacTen obLLECTBEHHbIX OTHOLLIEHWUA, HY)XXAAOLWMNXCS B
npaBoBoM perynupoBaHun. OTpacnb He "mpuaymbiBaeTcs”, a poxgaeTcs M3 couuvanbHbIX M NPaKTUYECKMX
notpebHocTen.

XoTs1 BCe OTpacnu npaea B3anMoCBsA3aHbl U MPOHUKHYTbl OPraHNYeCcKUM eQUHCTBOM, OHW HE PaBHO3HAYHbI
Mo CBOEMY 3HayeHuo, oObemy, ponM B MpoLecce BO3AENCTBUS Ha OOLLEeCTBEHHble OTHOLUEeHWs. Takoe
NonoXeHne obbACHAETCA TeM, YTO pasnuuyHble cdepbl 3TUX OTHOLLEHUA [aneko He OAWHaKOBbI MO LUMPOTE U
COCTaBy.

MoatomMy B pamkax Haubonee KpynHbIX MPaBOBLIX OTpacren BblgensTcs nogoTpacnu. Hanpuwmep, B
rpaxxgaHckoM MpaBe - aBTOPCKOE MpaBo, MaTeHTHOe, >XWMMWLLHOE, HacneacTBEHHOe, apbuTpaxHoe; B
KOHCTUTYLIMOHHOM - n3buparternbHoe NpaBo; B TPY4OBOM - NMEHCUMOHHOE; B 3EMENbHOM - FOPHOE, BOOHOE, fecHoe
M T.4. OTM NogoTpacny pPerynupyroT oTAeNbHble MaccuBbl OOLLECTBEHHbIX OTHOLUEHMWI, XapaKTepuayLuxcs
CBOeW crneundmrKkoni 1 N3BeCTHON POAOBON 060COBNEHHOCTLIO.

MHCTUTYT npaBa - 3TO CpaBHUTENbLHO Hebornbluas, yCToNYMBas rpynna npaBoBbIX HOPM, PeryrmpyroLmx
onpeaeneHHyl0 pasHOBUAHOCTb ODOLLLECTBEHHbIX OTHOLIEHMI. Ecnun topyuanyeckas HopMa - "MCXOAHbIA" 3reMEHT,
"xmBasi" KreTouka NpaBOBOW MaTepun, TO MPaABOBOM MHCTUTYT NpeacraBnsieTr coboM nepBUMYHYO MNPaBOBYHO
obwHocTb (C.C. Anekcees).

MpaBoBble WHCTUTYTbl MNpU3BaHbl pPernameHTMpoBaTb OTAErNbHble Y4acTkn, parMeHTbl, CTOPOHbI
obLecTBEHHON XU3HU. VIHCTUTYT - cocTaBHas 4YacTb, 6N0OK, 3BeHO oTpacnu. B kaxgon oTpacnu nx MHOXeCTBO.
OHu obnagaloT OTHOCUTENBbHOW aBTOHOMMEN, TaK Kak KacarTcs B U3BECTHOM Mepe CaMOCTOATENbHbIX BOMPOCOB.

Mpumepbl NpaBOBbIX WHCTUTYTOB: B YrONOBHOM NpaBe - WHCTUTYT Heobxogumon OBOpOHbl, MHCTUTYT
KpanHen HeobXOAMMOCTW, HEBMEHSIEMOCTU; B IPadKAAHCKOM MpaBe - WUHCTUTYT MCKOBOW OABHOCTWU, WUHCTUTYT
AapeHus, coenku, Kynnu-npogaxwu; B rocy4apCTBEHHOM MpaBe - UHCTUTYT rPaxaaHCcTBa; B aAMUHUCTPATUBHOM -
WHCTUTYT OOMKHOCTHOIO Nuua; B CEMEVHOM MnpaBe - MHCTUTYT Bpaka u T.4. Bce MHCTUTYTbI (OYHKLMOHMPYIOT B
TECHOW B3aMMOCBSA3M APYr C APYrOM - KaK BHYTpY JAHHON OTpacnu, Tak 1 BHE ee.

TepMuH "MHCTUTYT" YacTo ynoTpebnsieTcs B nutepaTtype u neyaTn B HeonpeneneHHo LUMPOKOM CMbICHE:
rOBOPSAT, Hanpumep, O couuanbHbIX, MNOMUTUYECKUX, OBLLECTBEHHbIX WMHCTUTYTaX, MHCTUTYTax AemMoKpaTuu,
naprnameHTapuama, nogpasymeBas nog 3TUM BeCbMa pa3HOpPOAHble M amopdHble sBneHus. B gaHHom ke
crniydae 91O NoHATME GepeTca B Cyrybo OpMOUYECKOM €ro 3HayeHMU - Kak KOHKpeTHOe HOpMaTuBHOE
yCTaHOBMEHMe rocyaapcTBa, 3aKoHa, T.e. Kak MPpaBOBOW MHCTUTYT.

Buabl npaBoBbIX UHCTUTYTOB. [pexae BCero, MHCTUTYTbI AENATCA NO OTpacnsM npaBa Ha rpaxxgaHckue,
YronoBHble, aAMUHUCTPaTMBHbIE, (PMHaHCOBbIE U T.4. CKOMbKO OTpacnewm - CTONbKO COOTBETCTBYIOLLMX TPy
nHcTuTyTOoB. OTpacneBas MpuMHAAMEXHOCTb MNPaBOBbIX WHCTUTYTOB - Haubonee obwmin Kputepum uUx
anddepeHumaumn. Mo 3ToMy XXe NpU3HaKy OHM NOAPAa3AENATCA Ha MaTtepuarnbHble 1 npoueccyanbHble. [anee
WHCTUTYTbI KrnaccuduuupyoTcs Ha oTpacreBble U MeXoTpacreBble (UNU CMeLlaHHbIe), MPOCTble N CIIOXHbIE
(M KOMMMEKCHbIE), PErynsiTUBHbIE, OXPaHUTENbHbLIE N yYpeanTenbHble (3aKpenuTEnbHbIE).

BHyTpuoTpacneson MHCTUTYT COCTOUT U3 HOPM OAHOW OTpacrv rnpaea, a MexoTpacneBou - U3 HOPM ABYX U
bonee oTpacnen. Hanpumep, MHCTUTYT rOCyAapCTBEHHOW COOCTBEHHOCTU, MHCTUTYT OMEKM M NOMNeYnTenbCTBa.

MpocTon MHCTUTYT, Kak npaBuiio, HEOOMbLLON U He COOepXUT B cebe HMKakuxX Opyrux nogpasgereHun.
CnoXHbI UNX  KOMMIIEKCHbIN, OyQy4n OTHOCUMTENBHO KPYMHbIM, MMEET B CBOEM cocTaBe ©Oornee mernkue
camocTosATeNbHble 06pa3oBaHns, Ha3blBaeMble CyOUHCTUTYTamMn. HanpMmep, MHCTUTYT NOCTaBKN B rpaK4aHCKOM
npaBe BKMOYaeT MHCTUTYT WTpada, HeyCTOWKN, OTBETCTBEHHOCTMW.

PerynatvBHble  MHCTUTYTbl  HampaBfeHbl Ha  PEerynupoBaHME  COOTBETCTBYHOLLUMX  OTHOLLEHWN;
OXPaHUTENbHBIE - HA UX OXPaHy, 3awuTy (TUNWYHBI ANS YrONOBHOTO MpaBa); yvypeauTernbHble - 3aKpennsior,
yypexgaroT, onpedensioT MosiokeHve (CTaTtyc) TeX UMM MHbIX OPraHoB, OpraHmM3auun, OOHKHOCTHbBIX Nuu, a
TaKkKe rpaxaaH (xapakTepHbl A5 roCygapCTBEHHOIO N afMMHUCTPATUBHOTO Npasa).

Takum obpasom, cuctema npasa npedcTaBnsieT coboW CrHoXHOE, MONMUCTPYKTYPHOE [MHaAMUYecKoe
obpa3oBaHMe, B KOTOPOM YETKO BbIAEMSIOTCA 4eTbipe CTyneHu: 1) CTpyKTypa OTAENbHOrO HOPMAaTMBHOIO
npeanucanns; 2) CTpykTypa MpaBOBOro MHCTUTYTA; 3) CTPyKTypa MpaBoBOW oTpacnu; 4) CTpykTypa npaea B
uenom. Bce aTn ypoBHU cybopaMHMPOBaHbI, normdeckn u yHKUMOHaNbLHO npegnonaralT Apyr apyra. Bmecte
B3ATble OHM 0OPa3yT JOCTATOYHO CIOXHYIO KOHCTPYKLMIO (CM. cxemy 39).
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Cxema 39

OCHOBHHE CTPYKTYPHHE
SJIEMEHTH CHCTEMH IIPABA

OTpacinp npaea

[lomoTpacsp HopaBa

MHCcTUTyT Opasa

CyOMHCTUTYT
npaBa

HopmMma
npasa

MaTepuanbHoe 1 npoueccyanbHoe npaso. B npaBoBoy Hayke BCe topyuandeckme HOpMbl nogpasaenstoTcs
Ha MaTtepuanbHble U npoueccyarnbHble. [lepBble - perynupytoT peanbHO CKNagbiBaloLmnecs Mexay nogbmMmu n ux
006beaUHEHNSIMN OTHOLLEHWS!, CBS3aHHbIE C BNadeHWEM, MOMb30BAHWEM W PACTOPSHKEHNEM WMYLLECTBOM, €ro
Kynnen-npogaxen, opmamm cob6CTBEHHOCTU, TPYAOBOM U MOSIMTUYECKON OEATENIbHOCTbIO, FOCyAapCTBEHHbLIM
ynpasreHmem, peanuaumnen cydobektamm npae n obszaHHoOCTEN, BCTynneHmem B 6pak 1 T.4.

BTopble - onpegensalT nopsiAoK paspeLlueHust CnopoB, KOHMIMKTOB, paccredoBaHus u cyaebHoro
PacCMOTPEHNS MPECTYNNEHNA U WHbIX MPaBOHAPYLUEHWIA, T.e. PErnameHTUPYIOT YUCTO MpOLEeaYypHble WK
OpraHM3aLMOHHbIE BOMPOCHI, UMEOLLNE, OAHAKO, BaXHOE, NPUHLUMNNANbHOE 3Ha4YeHMe.

B cootBeTtctBUM ¢ KoHcTuTyumen PO (4. 2 cT. 118) cynebHasa BnacTb OCYLLECTBMASETCA NOCPEnCTBOM
KOHCTUTYLIMOHHOTO, FpaX4aHCKoro, aAMWMHUCTPATMBHOTO W YroMoOBHOro cyponpoussoactea. Paccyxgas no
aHanormm, MOXHO Ha ocHoBe cCT. 127 KoHCTUTyuMn BblgENUTb U apbuTpaHoe CyaonpoM3BOACTBO,
ocyulecTtensouieecsi B cootsetcteumn ¢ AlNK PO (cm. cxemy 40).

Cxema 40

BUIH HOPMOIVYECKNUX IIPOLOECCOB

KOHCTUTYLMOHHBI NPOLIECC

AODMMHMCTPATMBHEI OPOLECC

YTOJIOBHBEI HNPOLECC

T'paxOaHCKMM NpoLecc

ApOUTPaxXHBI IPOLEeCC

B utore CnctemMy npaBa MOXHO KpaTKO onpenesinutb Kak COBOKYMNMHOCTb B3aMMOCBA3aHHbLIX MeXOy cobon
ropnan4eckmx HOpM, MHCTUTYTOB U OTpacneM,xapaKTepmsyKnuMXCH BHYTPEHHUM €OAWHCTBOM U pasnuvymem B
COOTBETCTBMU C OCOBEHHOCTAMM perynmpyemMbix 00LWEeCTBEHHbIX OTHOLLIEHWH.
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§ 2. I'Ipe,qmeT U MeToa NpaBOBOro perynumpoBaHusa Kak OCHOBaHUA AeneHus npaBa Ha oTpaciiv n
WHCTUTYTbI

B ocHoBe geneHus npaBa Ha OTpaciM WU MHCTUTYTbl nexaT ABa kputepus: 1) npegmeT NpaBOBOro
perynupoBaHus; 2) MeTog NpaBoBoro perynmposaHus. OHW 1 BbICTYNalOT CUCTEMOODOPA3yoLLNMN hakTopamu.

Mog npegpMeToM MOHMMAaeTCs TO, YTO pPerynupyet MpaBo, T.€. ONpeAerneHHble Buabl 0bLeCTBEHHbLIX
OTHoLleHui. MocneaHe NpeacTaBnsAlT COOON CIOXHYI, MHOroacrnekTHy kaTteroputo. B cTpykTypy npegmeTta
NpaBOBOro PerysinpoBaHns BXOOSAT CreayoLwmne anemMeHTbl: a) CyObekTbl - MHOAMBUAYarnbHbIE U KONNEKTUBHbIE; O)
nx noBegeHne, NOCTYNKKN, OENCTBUS; B) 00BbEKTLI (MpeaMeThl, ABMEHUS) OKpYKatoLLero Mmupa, rno nosogy KoTopbix
nan BCTynaT BO B3aMMOOTHOLUEHUS OPYr C APYTOM U K KOTOPbLIM NPOSIBASIOT CBOW UHTEPEC; ) coumanbHble
akTbl (COObITUSI, OBCTOATENbLCTBA), BbICTYMNAOLWME HEMOCPEACTBEHHLIMU MPUYMHAMM BO3HUKHOBEHUS UK
npekpaLleHnsi COOTBETCTBYHLLNX OTHOLLEHWNA.

MpeoMeT B AaHHOM crnyyae - 9To BCe TO, YTO nognagaeT nof AeNCTBME NPaBOBbIX HOPM. MHbIMK crioBamu,
cdepa, Ha KOTOPYH pacnpoCcTpaHseTCst MPaBO W KOTopas Haxo4uTcsl nog ero opucaukumen. NogobHule obme
paMku (rpaHuubl) HepedKko HasbiBalOT MPaBOBbIM MMM OpuanyYeckum noremM. 3a npegenamu 3TOro nons
HaxoAWUTCst HEMPaBOBOE NPOCTPaHCTBO.

Mop MeToooM MOHMMAKOTCS OMNPEAEerneHHble MNpueMbl, Cnocobbl, CpeacTBa BO3AEWCTBUS MpaBa Ha
obLecTBeHHble OTHOLWeHMs1. MeTo OTBeYaeT Ha BOMPOC, Kak NpaBO OCYLLECTBMSIET CBOK PErynsATMBHYO porb,
nbo npaBoBble HOPMbI PEryriMpyrOT He TOMbKO pa3HOXapakTepHble OTHOLLEHWUsI, HO U pasnunyHbiM obpasom. OT
METOAOB B 3HA4YMTENbHOW Mepe 3aBUCUT  3P(PEeKTMBHOCTbL MPaBOBOr0  PErynvpoBaHusl, OOCTUXEHUE
BbIBUraemblX Npu 3TOM LiENen.

MpeoMeT gABNseTCA rNaBHbIM, MaTepuarnbHbiM KpUTEPUEM pasrpaHMyeHus HOpM npasa Mo OTpacnsm,
MocKonbKy OH MMeeT OObeKTMBHOe CcoaepXaHue, npedonpeneneH camum XapakTepom OOLLEeCTBEHHbIX
OTHOLUEHUA W He 3aBUCUT B npuHUmMne OT BONMW 3akoHodaTenA. MeTon Xe CnyXut [OOonONHUTENbHbIM,
ropngn4eckum Kputepmnem, Tak Kak npou3BodeH OT npegmeta. CamMocToATEeNbHOrO 3Ha4YeHuUst OH He uMeerT.
OpHako B coveTaHun ¢ nNpeameToM crnocobetByeT Bornee CTPOrom M TOYHOW rpagauvu npasa Ha oTpacnu u
WHCTUTYTbl. Begb Hanunume pasnuuHbiX BUOOB OOLLECTBEHHbLIX OTHOLLEHWA elle He co3gaeT camo no cebe
cUCTeMbl Npaea, He NoPoXAaeT aBTOMATUYECKM ero OoTpacnen.

VIMeHHO npegMeT npexge BCero AMKTYET HeobXoOMMOCTb Bbl4ENEeHUs TOW MM MHOW OTpacnu, a Koraa
oTpacnb BbiAENSETCS, NOABNSETCA U COOTBETCTBYHOLLMIA METOA PerynmpoBaHuns, KOTOPbIA B 3HAYUTENbHOW Mepe
3aBMCUT OT BONMWM 3akoHogatens. [locnegHun, Haxoddcb B pamMkax HeoBXOAMMOCTM M yuuTbiBasi xapakrep
perynmpyemMbiX OTHOLLUEHWIA, MOXET n3bupaTb TOT UM MHOW cnocob NpaBOBOro Bo3AencTenst Ha HUX. OH MOXeT
BapbUpoOBaTb 3TM CNOCOOLI, NCMONb3Yst UX B pasfnnyHbIX kKoMOMHaumax. B aTom 3aknioyaetcss cybbekTMBHOCTb
MeToda, oTnuyalwas ero or npegmeta. Ho oba OHM wrpaloT BaXkHYK porib B MOCTPOEHUWM CUCTEMbI MpaBa,
TECHO B3anMOZENCTBYIOT APYr C APYTOM.

pynnupoBka HOPM MO OTpacrsM W WHCTUTYTam 3aBUCUT Npexae BCero oT BMOOBOro pasHoobpaswus
00LLECTBEHHbBIX OTHOLLEHWUN, NX KayecTBeHHOM crieumdukn. OgHako He Bcerga no ogHoMy fub NpeamMeTHOMY
MPU3HaKy MOXHO OTNWYMTbL OAHY OTpacnb fnpaBa OT OPYrow, Tak Kak CyLLeCTBYIOT Takme OTHOLLEHWs, KoTopble
onocpeayTcs HopMamu psiga oTpacrnen.

Hanpumep, oOTHOWEHUsT COBGCTBEHHOCTM BO BCeX ee opMax PerynupyloTcsa rpaxgaHCKuM MpaBomM,
YrOMOBHbIM, aAMWHUCTPATUBHbLIM, KOHCTUTYLMOHHbIM. B Takux crnydasx Ha nomolwb nNpuXoauT MeTon
perynmpoBaHusi, 0o Kaxxgasi NnpaBoBasi OTpacilb UMEeT CBOWN, XapaKTepHbI Afsi Hee cnocob BO3OEeNCTBUSA Ha
nosefeHve cyobekToB (NMMbBo nx codeTanHue).

CnoBom, OOHOro MaTepuanbHOrO OpUEHTMpPa HEOOCTAaTOYHO: €CnM PYKOBOACTBOBATLCHA TONBKO MM, TO
TPYAHO ObIO Obl pas3rpaHNyYUTbL CMEXHbIE OTpaciM U UHCTUTYTbl. Tem Gonee 4TO B MpaBe He CyllecTByeT
abConOTHO HE3aBMCMMbIX OTpacren, Tak Kak OHM - YacTu eguHoW cuctembl. Ecnmn 6l ocHOBaHWeM Anis geneHus
npaBa CNy>Xun TONMbKO NPegMeT, TO OTpacnen okasanochb Obl CIIMLLKOM MHOrO.

B o6wee noHsaTME MeTOga NPaBOBOIO peErynuvpoBaHns (Kak cobupaTenbHOW Kateropum) BXOOAT
crnegyowme KOMMOHEHTbI, JalolWme npeacTaBlieHne O TOM, Kakum obpasom rocygapcTBO C MOMOLLBIO npaBa
BO3OENCTBYET Ha nponcxogdme coumanbHble MPOLECChl: a) YCTaHOBMEHUE rpaHuL, perynmpyembiX OTHOLLEHWN,
4YTO, B CBOK OYepedb, 3aBUCUT OT psda OOBEKTMBHbIX U CYOBLEKTUBHBIX (hakTOpoB (OCOOEHHOCTU 3TUX
OTHOLLUEHMWI, SKOHOMUYECKME U MHble MOTPEOHOCTN, roCyNapCTBEHHAsA 3aMHTEPEeCcOBaHHOCTb M Ap.); 6) usgaHve
COOTBETCTBYHOLLMX HOPMaTUBHbBIX aKTOB, MpedycMaTpuBaroLLMX npaea U 06s13aHHOCTU CyOBbEKTOB, NpeanucaHus
O OOJPKHOM M BO3MOXHOM WX MOBEOEHWM; B) HageNeHne y4YaCTHUKOB OOLLECTBEHHbIX OTHOLEHUA (FpakgaH u
IOPUANYECKMX FML) NPaBOCMNOCOOHOCTBIO M 4eeCnOCOBHOCTLIO, MO3BOMSAWMNX UM BCTynaTe B pa3HoobpasHble
NMPaBOOTHOLLEHWS; ) ornpedeneHve Mep OTBETCTBEHHOCTM (MPUHYXOEHUS) Ha CryYyal HapyLleHust 3TuX
YCTaHOBMEHWI.

B uenom npaBoBon MeTod NpPeAcTaBNsAeT COOOM W3BECTHbIN HAbOp HPUOUYECKOrO MHCTPYMEHTapwus,
MOCPEACTBOM KOTOPOro roCydapCTBEHHAsi BnacTb OKa3biBaeT HeobxoouMmoe BO3OENCTBME HA BONEBbIE
00LEeCTBEHHbIE OTHOLLEHWS B LIENAX NPUAAHUS UM XENaTenbHOro pasBuTus.

YKasaHHas cneundmrka oTnnyaeT AaHHbIA BUA COLMANBHOMO YNOPAA0YEHMs OT Apyrux dhOpM HOPMaTMBHON
perynsiumMm obLEeCTBEHHON XU3HM. 3HAYEHUE OMUCAHHOrO NPaBOBOIMO MEXaHu3Ma COCTOMUT B TOM, YTO OH BO
MHOroM onpegensieT apeKTUBHOCTb U pe3yrbTaTUBHOCTb AENCTBUS NpaBa.

OpaHako Hapsay ¢ oOLWUM CyLLEeCTBYHOT KOHKPETHbIE METOAbI MPaBOBOr0 PEryNMpoBaHus, XxapakTepHble Ais
TEX WUIM UHbIX OTpacrien npaea 1 onocpegyemMbiX UMu oTHoeHun. K HUM oTHocATest (M. cxemy 41).
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Cxema 41

BYIH METOIOB IIPABOBOI'O PEI'YJIIPOBAHVA

ViMniepa TMBHEBI

IMCIO3UTUBHEIN

IoowpmTesIbHEIM

PexoMeHIaTeslbHBIM

n opyrue

ViMnepaTuMBHbIA U OUCNO3UTMBHBLIA METOAbI, MWCMONb3yeMble rnaBHbIM 00pa3oM B YrOMOBHOM WU
rpaxkgaHckoMm npaBe (COOTBETCTBEHHO). B pa3HOM cTeneHn oHu npucywm v gpyrum otpacnsam. Beaob Bcsikas
npaBoBasi HOpMa - 3TO BNAcTHOE MpegnucaHue, BeneHue rocyaapcTBa; B TO e BpPeMsl oHa faeT cybbektam
M3BECTHYI0 anbTepHaTUBHYIO BO3MOXHOCTb BblOOpa BapuaHTOB MOBEAEHWsT B paMKkaxX 3aKkoHa. YKasaHHble
MeTOAbl B KAKON-TO Mepe HOCAT YHMBEPCanbHbIN Xapakrep.

Takoe e CKBO3HOe 3HayeHMe MMEelT [03BONeHUs, 00s3biBaHNE N 3anpeT, CBOMCTBEHHbIE B Pa3fnyHbIX
KOMOUHaLUMsIX BCEMY NpPaBOBOMY perynupoBaHuio. Paspelias (4o3sBonssi) ogHU AEUCTBUS, NpennucbiBas B
obaszatensHOM nopsgke Apyrve, 3anpelwias nog Yrpos3on caHkumym TpeTbu, NpaBO Tem cambiM npugaet
noesedeHno CybbeKTOB CTPOro LeneHanpasrieHHbIN XapakTep, BBOAWUT OOLLECTBEHHbIE OTHOLLUEHWUS B HYXXHOE
pycno.

B agmuHuCTpaTMBHOM NpaBe OEWCTBYET MeTond cybopanHauMm M BNacTHOrO Mpukasa, NO3BOMSIHOLLMNA
a(pheKTMBHO  perynupoBaTb  YNpaBfeHYeckylo, CryXebHylo, onepaTvBHYIO W WHYI0  OeATenbHOCTb
roCy0apCTBEHHbIX OPraHoB W AOMKHOCTHbIX nuvu. WcnonHutenbckad AMCUMNIWHA, CTporad NogYMHEHHOCTb
OAHUX CcyObeKToB ApYrnMm, 06A3aTeNbHOCTb PELLUEHUN U PacnopsiKEHU BbILLECTOSLMX 3BEHbEB rocannapaTa
AN HWKECTOSALLUX - XapaKTepHble YepTbl yKazaHHOro MeToaa.

MoolwpeHnss CBOWCTBEHHbI B OCHOBHOM TPyO4OBOMY NpaBy, rae OENCTBYIOT pasHOro poaa npemuvasnbHble
CUCTEMbI, HanpasfieHHble Ha CTMMYMMPOBaHWE MOpanbHOM M MaTepuarnbHOW 3aMHTEPECOBaHHOCTU B pOCTe
NPOV3BOOMTENBHOCTN TpyAda, MNOBbIWEHUM paboTHMKaMKM CBOen KBanudumkauun, npuobpeTeHnn HOBbIX
npocdeccun n T1.4. HOpMbI, ycTaHaBnuBatoLwmMe nNOPAOOK HarpaxOeHus rpakgaH oOpAeHamMu v mMegansamu,
MPUCBOEHMS MOYETHBIX 3BaHUW, TaKKe CHUTAIOTCH MOOLPUTENBHBIMWU, HO OHW OTHOCATCH K aAMWHUCTPATUBHOMY
npasy.

MeTon aBTOHOMWM M paBEHCTBa CTOPOH TUMWYEH AN MpoueccyanbHblX OTpacnen npasea, rae ucrey u
OTBETYMK, ApYrMe Y4acTHUKM cygebHoro pasbupartenbcTBa HaxOOAaTCA B OAMHAKOBOM  MpOLECCYyaribHOM
MOMOXeHUN Opyr nepen APYrom, 3aKOHOM W CyAOM, MX OTHOLLUEHWUS] XapaKTepusylTCsl CaMOCTOATENbHOCTBIO.
PaBeHCTBOM CyOBEKTOB OTNIMYAIOTCA Takke MHOTME rpaXKaaHCKUEe OTHOLLEHNS!.

B cenbCKkoxo3sNCTBEHHOM MpaBe MPUMEHSIETCA MeTod peKOMeHOauun, OOYCMOBMEHHbLIA TeM, 4TO
KpecTbsiHCKMNE (hepmepcKme) X035UCTBA, KOMX03bl - HE FOCYAapCTBEHHbIE OpPraHn3aumn 1 No OTHOLUEHMWIO K HUM
BMaCTHO-MMMEepaTMBHbIE CPeACTBa BO3AENCTBUS HenpuemMrembl. [0CyaapcTBO OKa3blBaE€T HA HUX CBOE BINUSHUE
NVWb NyTEM pa3peLleHnin, COOeNCcTBUSA, OPraHM3aLUMOHHON NOMOLLM, PEKOMEHAATENbHBIX aKTOB, COBETOB.

B kayectBe 0COObIX METOLOB NMPAaBOBOrO PEryrMpOBaHUs UCMONb3YHTCA ybexaeHue u MpUHYXXOeHue,
XapakTepHbIe KaK A5 npaBa B LIENTOM, TaK U OTAENbHbIX €r0 OTpacren, pa3ymMeeTcsi, B pa3HbIX COMETAHMSAX.

B nocnegHee Bpems B CBA3U C pa3BUTUEM PbIHOYHBIX OTHOLLEHMI W NpeanpuHUMaTenbCcTBa Bce bonbLuee
pacnpocTpaHeHWe nofy4YaeT MHOMBMAYanbHbIA  METod — perynupoBaHua  (unu  meTtod  cBobogHOro
BONEN3bSABMEHNSA), MOA KOTOPbIM MOHUMMAETCs OpMa CaMOCTOATENbHOW OPUOUYECKOW OeATenbHOCTU
CcybbEeKToB, HanpaBNEHHOW Ha YMOpPsSiAOYEHME €AMHUYHbIX OOLECTBEHHBIX OTHOLUEHUIA C MOMOLLBIO MPaBOBbIX
cpencTtB, He obnagalwLmx KadecTBOM topugudeckon obuweobsizatenbHocTW. Hanpumep, nyteM NpuHATUSA
HEHOPMATMBHBLIX aKTOB, 3aK/MOYEHWs pasfWYHbIX [OrOBOPOB, COrMMalleHWr, CcOenok, [oOpOoBONbHOMO
yCcTaHoBMeHus obsizatenscTB 1 T.4. (T.B. KawaHuHa).

Bce paccMOTpeHHbIe Bbile METOAbI TECHO B3aUMOCBSI3aHbl, NepensieTeHbl, AENCTBYIOT HE U30NMPOBAHHO,
a B COYETaHWM Opyr ¢ ApyroMm. Bmecte ¢ TeM OHM OTHOCUTENBHO CaMOCTOSATENbHbI, UMEKT CBOM 0COBEHHOCTN,
YTO M NO3BOMSET UX KnaccnuunpoBathb.
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§ 3. YacTtHoe u ny6nuyHoe npaBo

XapakTepucTuka cucteMbl npaBa 6bina O6bl HenmonHon 6e3 paccMoTpeHUst Bonpoca O AefneHun npasa Ha
YacTHoe u nybrnunyHoe.

OTO AeneHve, nMelollee NPUHUMNMANbHOE 3HAYeHUe, CIOXWIOCh B HOPUAMYECKOW Hayke W NpakTuke
AaBHO - ero NpoBoAWNM elle pumckue topucTbl. Cellvac OHO B TOW Uy MHOM opMme CyLLecTBYyeT BO BCeX
pa3BUTbLIX MpaBOBLIX cucTeMax. [lpaBgoa, B HEKOTOPbIX CTpaHax AefeHue CIOBECHO BblpaXkaeTcs WHade.
Hanpumep, B aHrnuiickoM npaBe pasnuyaloT obliee NpaBo M MpaBo crnpaBeanMBocTU. He CTonb YETKO OHO
BblpaxeHo B topucnpygeHumn CLUA. OgHako cama nges AByX CPes3oB MpaBa CoxXpaHseTcs Besae.

CyTb ykasaHHOro pasfeneHuns CoCTOUT B TOM, YTO B MoboW cucteMe npaBa €CTb HOPMbI, MPU3BaHHbIE
obecneumBaTb nNpexae Bcero obLiesHadmMble (MyOnuyHble) MHTEpEeCHI, T.e. UHTepeckl obLLecTBa, rocyaapcTea B
uenomMm (KOHCTUTYLIMOHHOE MpaBoO, YronoBHOE, YronoBHO-MpoLeccyanbHoe, agMUHUCTpaTUBHOE, (DUHAHCOBOE,
BOEHHOE), M HOPMbI, 3alualoline MHTepechbl 4acTHbIX Nu (rpakaaHckoe npaBo, TPyAoBOe, CeMelrHoe,
TOProBoe, NPeAnpUHUMAaTENbCKoe, KoonepaTuBHOE U T.4.).

My6nnyHoe NpaBo CBA3aHO C NyOGNUYHONM BNAacTbio, HOCUTENEM KOTOPON SIBNSIETCH rocyaapcTBo. YacTtHoe
npaeo "obcnyxuBaeT" B OCHOBHOM MOTPEOHOCTU YaCTHbIX Ny, (hranyecknx n lopmauydeckmx), He obnagaroLmnx
BMACTHbIMW MOMTHOMOYMSIMU U BbICTYNatoLMX B ka4ecTBe CBOOOAHLIX M paBHOMpPaBHbIX COBCTBEHHMKOB.

B ocHoBe atom rpagaumm nexat OBe B W3BECTHOW Mepe camoCTosiTeNnbHble cdepbl coumanbHbIX
OTHOLUEHWI, MHBIMW CrnoBamMu - MNPEeAMETbl MPaBOBOro perynupoBaHus. LLIMpoko M3BECTHO BbiCKa3biBaHUE
ApeBHepUMCKOro topucta Ynbnuana (170 - 228) o Tom, 4To NyGnu4yHoe nNpaBo ecTb TO, KOTOpOe OTHOCUTCS K
nonoXeHuto PuMcKoro rocygapcrea, Toraa Kak 4acTHoe - K Mnonb3e oTAenbHbIX nuu. My6nuyHoe npaso - 3TO
obnacTb rocyqapCTBeHHbIX Aer, a YacTHOe NPaBo - 06nacTb YaCTHbIX AEN.

UacTHOe npaBO CBs3aHO B MEPBYK oyepedb C BO3HUMKHOBEHVMEM W pasBUTMEM WHCTUTYTa YacTHOW
COOCTBEHHOCTM U TEMU OTHOLLEHUSMW, KOTOPbIE 3apOXAalTCcsi Ha ero ocHoBse. VcTtopuuyeckn "4yacTHoe mpaBo
pasBMBaeTCs OAHOBPEMEHHO C 4acTHoW cobcTBeHHOCTb" (. OHrenbc). YactHas CcobBCTBEHHOCTb,
QKOHOMUYecKad CBO60,IJ.a, npeanpnHMmMmaTenbCTBO, paBHOMNpasne U opunanyeckaa 3allnueHHOCTb Cy6'beKTOB
prHOHHOVI CUCTEMbI - HEOTbEMI1EMbIE anI/I6yTbI rpaxgaHcKoro 06LI.|,eCTBa, Npu3HaHHbIE BCEM LMNBUNN30OBAHHbLIM
MUPOM.

YacTHoe npaBo - 9TO COBOKYNMHOCTb NPAaBOBbLIX HOPM, OXPaHSIOLWNX U Perynmpyowmnx OTHOLWEHMS YaCTHbIX
COBCTBEHHUKOB B NpoLiecce Npomn3BoacTBa U obMeHa, NX MHTEPECHI kak CBODOAHBIX CyObEKTOB PhIHKA.

MybnuyHoe >xe MpaBO COCTaBMSIT HOPMbI, 3aKpennswLlmne n perynupyrolimne nopsagok AesaTenbHOCTU
OpraHoB rOCy[apCTBEHHOW BractM W ynpaeneHusi, opmMuMpoBaHuMs M paboTbl NapnameHToB, Opyrux
NpeacTaBUTENbHbIX U NPaBUTENbCTBEHHBIX  YYPEXOEHUNW, OCYLLEeCTBNeHWs npasocyaus, 60opbbbl ¢
nocsaratenibCTBaMm Ha CyLLECTBYHOLLMIA CTPON.

PasymeeTcs, ykasaHHble (DYHKLUUN B KOHEYHOM CUYETE TOXE OTBEYaloT MHTepecam Bcex. [1oatomy yactHoe
npaBo He MOXeT cyuiecTBoBaTb 6e3 nybnuyHoro, MBo MocrnegHee NPU3BaHO OXPaHSATb M 3awuliaTb NepBoe.
YacTHoe npaBo onupaeTca Ha nybnunyHoe, 6e3 koToporo oHo Morno 6bl 6bITb 06ecueHeHo. B obuien npaBoBow
CMUCTEME OHM TECHO B3aMMOCBSA3aHbl U UX pasrpaHudeHne 4o HEKOTOPOUW CTEMNEeHN YCOBHO.

PaanunyHble acnekTbl COOTHOLLUEHMS YaCTHOrO U NyGnuyHoro npaea ObiNM OBCTOSATENBHO PACCMOTPEHDI
ewe M.M. ArapkoBbiM B OOLIMpHOWN cTaTbe, onybnukoBaHHon B 1920 r. m nepenevyartaHHOM B ABYX MeEpPBbIX
Homepax XypHana "lNpaBoBenenne” 3a 1992 r. B Hel, B 4aCTHOCTK, OTMeYaeTcs, YTo nybnmMyHoe npaBo ecTb
obnacTb BNacTu 1 NOQYUHEHNST; FpaXkaaHckoe - obnacTb cBob6oabl U YAaCTHOW MHULUMATMBLI. Micxoaa us aToro, BO
BCEX MPaBOOTHOLLUEHUSX, [Ae OOHOW U3 CTOPOH BbICTYNaeT rocygapcTBo, Mbl MMeeM Aeno ¢ Ny6rnnyHbiM npaBoM.

M3BecTHa xecTkas nosvumnsa B.U. JleHuHa, BbipaxkeHHas um B 1922 r. B nnucbme k [.U. Kypckomy B CBSi3un ¢
NoAroTOBKOW NepBOro coBeTckoro I'paxgaHckoro kogekca: "Mbl Huyero "4acTHOro" He npusHaem, Ans Hac Bce B
obrnactn xo3sncTBa ecTb nybnuyHo-npaBoBoe, a He 4actHoe... OTcioga - pacwmpuTb  NPUYMEHEHME
rocyapCTBEHHOIo BMeLLaTenbCTBa B "4aCTHONPaBOBbIe" OTHOLEHWS; pacluMpUTb NpaBo rocyaapcTsa OTMEHATb
"yacTHble" 4OroBOpbI; NPUMEHATL K "rpaXkgaHCKMM MPaBOOTHOLUEHUAM" Halle PeBOMOLMOHHOE NPaBOCO3HaHME,
nokasblBaTb CUCTEMATMYECKK, YNOPHO, HACTOMYMBO Ha pse nokasaTenbHbIX NPOLLECCOoB, kak 3TO HAgo Aenatb...
Uepes napTuio LenbMoBaTb U BbIFOHATE TEX YNEHOB PEBTPUOYHANOB U HApCydew, KOU He yyaTcst 3TOMy U He
XOTAT NOHATb 3TOro".

B HacTosiLlee Bpems, korga npv3HaHa M 3aKOHOAATENbHO 3aKkpensieHa 4YacTHasi COOCTBEHHOCTb, Koraa
Poccusa B3sna KypC Ha pPbIHOYHbIE OTHOLUEHMS, Neranu3aums 4acTHOro npaBa CTana €eCTECTBEHHOW W
Hen3bexHon. be3 aToro ycnoBuMs HEBO3MOXHO (OPMUpPOBAHME TpaKgaHCKOro obuiecTBa, MNpaBOBOro
rocygapcrea, CTUMYNMPOBaHME YacTHONPeaNPUHMMATENbCKON AEATENbHOCTY.

Mo mHenunto C.C. AnekceeBa, UMEHHO 4YacTHOE MPaBO CTano rfaBHbIM HOCUTENEM MPaABOBOro MPOrpecca,
HaMHOro OnepeavB B 3TOM OTHOLUEHWW pas3BUTUE MYyONMYHO-NPaBOBbIX MHCTUTYTOB. OH NOAYEpPKMBAET, 4TO
YacTHOE MpaBo - 3TO B OCHOBHOM "pPbIHOYHOE MpaBo" 1 B aHHOM KayeCTBE OHO MOXET CbIrpaTb BaXKHYIO pofb B
CO30aHMM €AMHOro MpaBOBOr0 MpocTpaHcTBa B pamkax CHI, Tak Kak pblHOK B MPUHUMMNE HE 3HaeT
MEXroCy4apCTBEHHbIX rpaHuL,.

B Poccun npuHAT HOoBbIM [paXaaHCKUMA KOOEKC, KOTOPbIM MNpu3BaH CcTaTb "BTOPOW KOHCTUTyUuen" -
3KOHOMMYecKon. Kogekc COpMEHTMPOBAH Ha PbIHOYHbBIE OTHOLUEHMWS, PABEHCTBO BCeX (POPM COBGCTBEHHOCTM,
OoTpaxaeT uaen rpaxgaHckoro obuiectsa. OCydapcTBO CO3HATENbHO OrpaHMYMBAET CBOe "MpucyTCcTBuE" B
cdepe XO3ANCTBEHHbIX OTHOLUEHMIW, OHO YCTaAHaBMMBAET NWb OOLWME OCHOBbI CBOOOOHOW KOHKYPEHTHOW
3KOHOMUKM.

B Kogekce nonyvaet okoH4aTernbHOE MpU3HaHWE W 3aKoHOOATeNbHOE 3aKpenreHue YacTHoe npaso, 6e3
KOTOPOro HEBO3MOXHbl HW CTAOWUNbHbLIA PaA3BUTOW PbIHOK, HW MOAJIMHHBLIA WMHCTUTYT COBCTBEHHOCTU, HU
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peanusaunsl eCTECTBEHHbIX NpaB 1 cBoOOA YernoBeka.
§ 4. O6wan xapakTepMucTUKa oTpacnen poccUMNCKoOro npaea

lMpaBoBble OTpacnu - OCHOBHble, Haubonee KpynHble CTPYKTYpPHble NOApasfeneHus cuctembl npaea,
perynvpyoLlmne CoOTBETCTBEHHO M Hambonee o6wuMpHble cdepbl (06racTn) OOLEeCTBEHHLIX OTHOLIEHWUA. B
OaHHOM Crny4ae He CTaBUTCS Lenb OaTb MX Pa3BepHYTYH XapakTepucTuKy, a fnulb NnokasaTb, YTO Kaxaas
oTpacrb UMeeT CBOKO creunduky, CBov NpeameT U MeToAd, 3aHMMaeT ocoboe MornoxeHue B OOLLEN cucTeMe,
OoTNMYaeTCcsa OT ApPYrnx oTpacriei u TemMm caMbiM 0Ka3biBaeT M onpaBAbiBaeT CBOE MPaBO Ha CaMOCTOSITENbHOE
cylecTBoBaHue. 30eCb BaXKHO NMPOBECTM ObLuMe rpaHuLbl MeXay pasnuyHbiMU rpynnupoBKaMyM HOPM C Y4ETOM

NX TECHOW B3aMMOCBS3M (CM. cxemy 42).
Cxema 42

BUIIH
OTPACJIE/ IIPABA

KOHCTUTYLMOHHOE TpaxIiaHCcKoe
YTOJIOBHOE aIMVHUCTPATUBHOE
3eMeJIbHOe BKOJIOTUYEeCKOe

arpapHoe ceMeMHoe

(cenlbCKOX03AMCTBEHHOE.)

TPpyOoBOE YIT'OJIOBHO—
VCIIOJIHUTEJIbHOE

duHaHCcoOBOE YTOJIOBHO—
poLeccyaJibHOe

MYHMLIUIIAJIBHOE TpaXIaHCKOoe
npouneccyajJilbHOeE

n Oopyrue

1. KoHcTuTyumoHHOe npaBo. JTO nepBasd M Begywas oTpacnb, onpegensdemasi Kak COBOKYMHOCTb
IOPUANYECKMX HOPM UM MHCTUTYTOB, OMOCpeaylLlmx Hanbornee BaXHble, WCXOAHble [OCy4apCTBEHHbIE
OTHOLLEHMS. B kpyr ee BeeHMs BXOAAT TakMe BOMPOCHI, Kak hopMupoBaHmMe 1 CTPYKTypa NpeactaBUTENbHON,
WCMNOMHUTENBHON N cynebHOM BNacTu, NMPUHLUMMBI UX OEATENbHOCTU, NONMMTUYEcKasi CUCTEMA, SKOHOMMUYECKas
OocHOBa, hopmbl COOCTBEHHOCTU, (hefepaTMBHOE YCTPOWCTBO, agMUHUCTPATUBHO-TEPPUTOPMAIIbHOE AEreHue,
nsbupartenbHasi CUCTEMa, MPaBOBOE MOMNOXEHMEe (CTaTyc) rpaxgaH, Mx npaea, cBoboabl M 06si3aHHOCTW,
00LLECTBEHHBIV CTPOW 1 Ap.

[MaBHbIM HOPMAaTMBHBIM aKTOM 3TOW OTPacnuv, €CTeCTBEHHO, sBnseTcs KoHCTUTyuus rocygapcTsa,
BbICTynarwLlasd oOcHoBornonarawwen 06a3on And BCero TeKyllero npaBOTBOpPYECTBA. JTO NpeaMeT AaHHOW
oTpacnu. MeTtogoMm e BbICTynaeT rmaBHbIM 00pa3oM y4ypeauTenbHO-3aKpenuTEeSNbHbIA B COMETAHMM C OOLLUM
(6asoBbiM) perynvpoBaHneM 6e3 yCTaHOBMEHMS KOHKPETHbIX CaHKUUA 33 HapyLEHUsl, XOTS MHOrmne
KOHCTUTYLIMOHHBIE HOPMbI UMEIOT NMPSIMOE OENCTBME.

2. AoMnHucTpaTtuBHoe npaso. Perynupyet cdepy ynpaBneH4eckon, UCNONHUTENBHO-PACNopsaanNTENbHON
OEesATenbHOCTU rOCy4apCTBEHHbIX OPraHoB, OOLLECTBEHHbBIX OpraHM3auui U OOSMKHOCTHBIX NWL, (MpaBUTENbCTBA,
MUWUHUCTEPCTB, BEOOMCTB, NPE3NAEHTCKUX CTPYKTYP, NPEANPUATUR, YYPEXOEHUA, MECTHBIX agMUHUCTpaumi). Ons
OCYLLIECTBMNEHNS CBOUX OMEpaTMBHBLIX (PYHKUUA BCe CyObEeKTbl YKa3aHHOW AeATenbHOCTU HaJensawTcs
HeoOXOANMBIMM MOSTHOMOYMSAMK, KOoMMeTeHumnen. OObekTaMu YNpaBreHUs BbICTYNAlOT 3KOHOMMKA, Hayka,
KynbTypa, obpa3oBaHue, 34paBooOXpaHeHMe, 06opoHa, NPaBONOPSIAOK, OXpaHa npas rpaxgaH u T.4. OcHoBHOWM
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MEeTO4 - BNacTb M MOAYMHEHWE, MMMNEepaTUBHbIE NMPUKa3sbl, yYkaszaHusl, nepapxust 1 cybopgmHauma no cnyxobe,
OTBETCTBEHHOCTL 3a MOPYYEHHbIN Y4aCTOK.

3. ®uHaHcoBoe npaBo. [lpegMeT OaHHOW oTpacnu - UHAHCOBbIE OTHOLLEHUd, opMupoBaHMe WU
UCMOSNHEHNe rocOlogKeTa, [OeHexHoe obpalleHne, 6aHKOBCKME oOnepauun, KpeauTbl, 3alMbl, Haroru.
CybObeKkTaMm 3TUX OTHOLLIEHUI BLICTYMAOT BCE Opuanyeckme n gpusmdeckme nuua. Hopmbl prHaHCOBOro npaea
TECHO CBsi3aHbl C rOCY4apCTBEHHLIM MPaBOM U agMUHUCTPATUBHBIM, Tak Kak cdepbl 3TMX TPEX oTpacriel Bo
MHOroM nepenneTalTca. PuHaHcoBasi [OEATENbHOCTb B 3HAYMTENBHOW MeEpe HOCUT  UCMOJSTHUTEMBHO-
pacnopsauTenbHbIn xapaktep. MeTogbl perynupoBaHust - KOHTPOSb, PEBU3MK, BNacTHble npeanucanuns. OgHako
B YCroBMsIX nepexoda K pblHKy Bce 6onee pasgBuratloTcs paMkuM CaMOCTOSATENbHOCTM, BO3HUMKMA CUCTEMA
KOMMep4YeCcKnx GaHKOB.

4. 3emenbHoe npaBo. OTpacnb npu3BaHa perynuvpoBaTtb BOMPOCHI  3EMSIEMONb30BAHUSA U
3eMMNeyCcTpoMCTBa, COXPaHEeHMs1 U pacrpeferneHns 3emMenbHoro ¢oHaa, onpedeneHus NpPaBOBOro pexuma
pasnuyHbiX BWMOOB 3€eMfM B COOTBETCTBMM C WX aOMUHUCTPATMBHO-XO3AWCTBEHHLIM  Ha3Ha4YeHUEM
(rocyaapcCTBEHHbIE, KONXO3Hble, COBXO3Hble, ddepmepckue, apeHgHble, ropogckune u T.4.). NogoTpacnamu
JaHHOM oTpacnu BhLICTyNalT JleCHoe MnpaBo, BogHoe U ropHoe. OCHOBHOW HOPMATMBHBLIA akT - 3eMenbHbI
kogekc. MeToapl perynmpoBaHus - 403BONEHUS], pa3peLLleHus], 3anpeTbl.

5. CenbCKoxo3saMCTBEHHOE NpaBo. Perynupyet nopsigok opraHv3aumMm U OesiTeNIbHOCTU KPeCTbSIHCKMX
(dbepmepckmx) XO3SACTB, KONMXO30B, aKLMOHEPHbLIX OOLLEecTB, apeHAaTopoB, UX B3aUMOOTHOLLEHUSI C OPYrMMU
cybbektamu (rocopraHamu, NPeAnpUATUSIMU, YUPEXOEeHUs MU, 4YneHaMuM caMux STUX XO3SWCTB); NOpsifoK
ncnonb3oBaHUst U onnaTbl TpyAa, pacnpeseneHns 4OX0oO0B; OTpaxaeT 0COBEHHOCTM CenbCKOXO3ANCTBEHHOMO
npon3BoaCTBa.

KonxosHble 0OLleCTBEHHbIE OTHOLUEHMSI MMEKT CBOH CreumduKy, CBsI3aHHY0 C TEM, YTO KOMXO3bl - He
rocyaapCTBEHHbIE OpraHM3aummM, MHOrOe B HWX OCHOBAHO Ha camoperynsauun, camoynpasneHuun. [lpasBo
ONOCPEeACTBYET 3TW OTHOLUEHMSI HE WMMepaTMBHbLIMW, a rfaBHbIM 00pasoM OUCMNO3UTUBHBIMU MeTodamMM
(3akpenneHnem, oxpaHou, pekoMeHaaunamm, cCogencTBnemM, NOMoLbio 1 T.4.). OCHOBHblE HOPMATMBHbIE aKThl -
MpuMepHbIN ycTaB CEenbCKOXO3AWCTBEHHOW apTenuM U ycTaBbl KOHKPETHbIX KOSIXO30B, 3aKOHOAATENbCTBO O
coBCTBEHHOCTW, apeHae u ap.

6. Tpygosoe npaso. [lpeaMeT gaHHOW oTpacnu - cpepa TPyOoBbIX OTHOWEHWUN (hOpMbl paLMoHanbHON
opraHusaumm Tpyga, €ero OueHKka M onnarta, onpegeneHne TapudHbIX CTaBOK, pa3psnoB, OKNadoB, HOPM
BblpaboTkM; pabovee Bpems, OTMycka; mMpuem Ha paboTy u yBONbHEHWE; MOPSAOOK 3aKMOYeHWs TPyAOBbIX
cornaweHun). Cybbektamy TpyAoBbIX OTHOLLUEHMW BbICTYMaT paboune M chnyxawue, rocygapCTBEHHbIE,
obLecTBeHHbIE W KOOMepaTuBHbIE oOpraHu3aumu, npodcotosbl. MeToa perynupoBaHus - MOOLLPEHue,
CTMMYNMPOBaHue, NpugaHve cCooTBETCTBYHOLLMM AOrOBOPaM HOPMAaTUBHOIO 3HaYeHUS.

7. [paxpaHckoe npaBo. Hambonee «kpynHas oOTpacnb, perynupylowas obwupHyto obnactb
WUMYLLECTBEHHBIX W JIMYHbIX HEMMYLLECTBEHHbIX OTHOLUEHMM (MMS, 4eCTb, AOCTOMHCTBO, aBTOpPCTBO). Becb
rpakgaHckmum oBOpPOT, XO3ANCTBEHHAS AEATENbHOCTb MNPEANnpPUSITUN, OpraHu3auuni, YYpexoeHun wn rpaxaaH
OCYLLLECTBNAITCA Ha OCHOBE HOPM rpaxdaHCKoro npasa (BMageHue, Mofb30BaHWE W pacnopsikeHue
COBCTBEHHOCTbIO, €€ NpuobpeTeHne N OTYyXKOEHWe, Kynns, npodaxa, AapeHve, HacregoBaHue, nepegada B
apeHay, Ha XpaHeHue, B 3arnor; nepecblsika, TPaHCNOPTUPOBKa, B3aMMHbIe MOCTaBKW Cbipbs WM MPOZYKUUK
npon3BogMTeENaMU U NnoTpedutensimn).

OpHako He BCe UMYLLECTBEHHbIE OTHOLLEHWUS PErynupyloTcsa rpaxgaHCKMM npaBoM, a TOMbKO Takue, B
KOTOPbIX CTOPOHbI OPUANYECKM paBHbl (UCTEL - OTBETYMK, OOIDKHWK - KPeaUTOp; 3akasyuk - MOApsauvK) u
KOTOpble He CTPOATCA MO MPUHUMMY BAAcTM M NOOYMHEHMS, KaKk 9TO UMEeeT MeCTO B agMWHUCTPATMBHOM,
huHaHCOBOM, 3eMernbHOM npase. NocrnegHne Takke pernameHTUpyoT B U3BECTHBIX Npedenax MMyLLEeCTBEHHbIE
OTHOLLEHMS, HO C MOMOLLLbIO MHBIX METOL0B.

B cuny ceoen oBLIMPHOCTM M KOMMMEKCHOCTM rpaX4aHCKoe MpPaBO Kak OTpacilb MMEET MHOTOYUCIIEHHbIE
nogoTpacnu: HacrnegcTBEHHOE NpaBo, n3obpeTaTenbckoe, aBTOPCKOE, MAaTEHTHOE, XUITMLLHOE, TPaHCTNOPTHOE 1
T.4. OCHOBHOM HOpMaTKMBHbIN akT - [paxgaHckni kogekc P®. HekoTopble nogoTpacnuv Takke KoanduumpoBaHbl
(Kogekc ToproBoro mopennaBaHus, Bo3gywHein kogekc, YcTaB xenesHbix gopor). B ycrnoBusix ctaHoBneHus
PbIHOYHbIX OTHOLUEHUA pPONib FpaX4aHCKOro npaBa Bo3pactaeT. [MaBHbIM METO4 perynvpoBaHus -
ONCNO3NTUBHbIN.

8. CemeliHoe npaBo. [lpuMMbIkaeT U TECHO CBSA3aHO C TpaXKdaHCKMM MNpaBoOM. TeM He MeHee 3T0
CaMOCTOAATENbHAsA OTpacib, PerynupyoLllas nopsiaoK 3aKYeHNs M pacTOpXKeHUst Bpaka, OTHOLLEHUs MEXOy
cynpyramu, poauTeEnsMU W AEeTbMW, BOMPOCbI MaTPOHUPOBAHUS, YCbIHOBMEHWS, OMEKU W MOMNEYUTENbLCTBA,
MUMYLLECTBEHHOIO MOMIOXEHUS YITEHOB CEMbM, UX B3aMMHbIX NpaB 1 06s3aHHocTeNn. OCHOBHOWM HOPMATMBHBIN aKT
- CemenHbIn kogekc. Begyuime metogbl - paBeHCTBO CTOPOH U ANCMO3UTUBHBIN.

9. YronoBHoe npaBo. COBOKYNHOCTb HOPM, OMpPeAensiowmx, Kakme obLiecTBEHHO onacHble (BpegHble)
OENCTBUS U MOCTYMKX CredyeT cyMTaTb YrONiOBHO HaKa3yeMbIMW; MPaBOMOYUSA KOMMETEHTHbIX OPraHoB MO
OTHOLUEHMIO K JUuaM, COBEPLUMBLUMM MPECTYMNMEHUS, OCHOBAHWA W YCMOBWUS TMPUBIIEYEHMS UX K
OTBETCTBEHHOCTW; MNPUHLMMNbI KapaTernbHOW MOMUTUKX FOCyAapCTBa, BuAbl M CUCTEMY CaHKUWA, COCTaBbl
KOHKPETHbIX AeAHWUA, POpMbl U CTeNeHb BUHbI U T.0. OCHOBHOWM HOPMAaTUBHbLIW aKT - YTOMNoBHLIN kogekc. MeToq
PEerynnpoBaHus - UMNepaTUBHO-3anpeTUTENbHbIN.

10. YronoBHo-ucnonHuTenbHoe npaBo. BknwyaeT B cebsi HOpPMbI, PpernamMeHTUMpylLWnE NOPSAOoK
OTObIBaHMSA HakasaHUs nuuaMu, OCYXOEHHbIMM CYAOM K JIMLWIEHUO cBobOAbl, a TakKke OeATenbHOCTb
COOTBETCTBYHOLLMX FOCYAAPCTBEHHbIX OPraHOB W YYPEXOEHUA MO MEPEBOCMUTAHMIO MpaBOHApyLUUTENENn B
MecTax 3aK/oYeHUs. YTONOBHO-UCMOHUTENBHOE MPaBo SIBMSETCA KakK Obl NPOAOIMKEHNEM YrONOBHOIO npaea,
YTO JaeT OCHOBaHUE HEKOTOPbIM YYEHBIM CYMTaTb YrONOBHO-UCMONTHUTENBHOE NPaBO NMOAOTPACIIbIO YrONIOBHOMO
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npaea. OgHako, N0 MHEHUO OONbLUMHCTBA CMeLManucToB B AaHHOW obnactu, aTo BCe XXe caMocTosTernbHas
oTpacnb, UMeloLWass CBOW NpeaMeT, CBOMX CYOLEKTOB WM CBOM Cneumduy4ecknini MeTof, PeryrnvpoBaHust -
BOCMMTaHME, MOOLIPEHME B COYETAHUMM C METOOOM BnactMm M nopvvHeHusi. OCHOBHOWM HOPMAaTtuBHbIA akT -
YTonoBHO-UCMNOSNTHUTENBbHbLIN KOOEKC.

11. YronoBHo-npoueccyanbHoe npaBo. OTpacnb, perynupyowas AesTenbHOCTb cyda, NpoKypaTtypbl,
OpraHoB MNpeaBapuUTENbHOIO CrEACTBUMS WM O03HAHMA MO PacKpbiTUIO UM PAcCMOTPEHMIO YrONOBHbLIX e,
onpegensieT npoueccyarnbHble (opMbl 3TON LeATenbHOCTUM, MpaBa M 00S3aHHOCTM Y4acTBYHOLWMX B HEN
cybbekToB (noAcnencTBeEHHbIX, MOACYAWMbIX, CBUOeTenen, MnoTepneBLlINX, 3KCMEPTOB, npeacTaBUTENen
00GBMHEHNST U 3aWnThbl), UX npaBoBoe nonoxeHve. OcHoOBoOMOMarawWwmn HOPMATUBHBIN akT - YTONoOBHO-
npoueccyarnbHbli Kogekc. Bepyline mMeTtodbl perynvpoBaHuWst - MMNEPaTUBHbI U METOL, pPaBeHCTBa CTOPOH,
KOTOpble TECHO B3aUMOCBSsi3aHbl Mexay COOO.

12. MpaxgaHckoe npoleccyarnbHoe npaBo. COBOKYNMHOCTL HOPM, PErynmpymlowmx OesTeNbHOCTb OpraHoB
npaBocyaust U OpPYrnx y4acTHMKOB Mpouecca Mpu paspeLlleHuMn CMOopoB O MpaBe rPaXKOgaHCKOM, a Takke Mo
TPYLOBbIM, CEMEWHbIM, NWNYHbIM, (ODUHAHCOBLIM W WHbIM Aenam. B rpaxgaHckom npouecce LEWCTBYIOT B
OCHOBHOM Te € CyObekTbl, YTO M B YrornoBHOM. Pasnuuusa 3aknoyalTcsa B nNpegMete M MeTogax
perynvpoBaHus. B coctaB gaHHoW oTpacnu BXxogsaT Takke HOpMbI, pernameHTupyowme paboty apbutpaxHbIX 1
HOTapuarnbHbIX OpraHoB. [NaBHbIA HOpMaTUMBHLIN akT - [paxgaHckui npoueccyanbHbl kogekc. CTtporoe
cobnofeHne Bcex npoLleccyarnbHbIX HOPM CNYXXWUT BaXKHOW rapaHTUel peanmsaunm MatepuarbHbIX.

B  nutepatype BbIOEnsoTCs TakKe  KOMMIIEKCHble  OTpacnu:  XO03SIMCTBEHHOE npaeo,
NpUpPoOOOOXpaHMTENbHOE  (3KOMOrM4eckoe), BOEHHOEe, TOProBoe, MNPOKYPOPCKO-HaA30pHOe W Opyrue,
coeguHsiowne B cebe pasHOPOAHble HOPMbl W WHCTUTYTbI, PErynvpyloLine COOTBETCTBEHHO CIOXHbIE,
"KOHrnomepaTtuBHble" OTHOWeHUs. Kpome Toro, B HacTtosilee Bpems (HOPMUPYIOTCS HOBEWLLWE NpaBoBble
oTpacnu, Bbl3BaHHblE Pa3BUTUEM COBPEMEHHOrO Hay4HO-TEXHMYECKOro nporpecca: KOoCMMYeckoe Mpaeo,
aTOMHOE, KOMMbIOTEePHOE U Ap.

MexayHapogHoe MpaBO He BXOAWT HM B OAHY HaUMOHanbHYl CUCTeMy fpaBa, MO3TOMY HW OAHO
rocyaapCcTBO MUpa HE MOXET cumTaTb ero ceomm. OHO 3aHMMaeT ocoboe (HagHauMoHanbHOe) MEeCTO, NOCKOSIbKY
perynyupyet He BHYTPUroCy4apCTBEHHblE, a MEeXrocyaapCTBEHHble OTHoweHusi. B Hem BblpaxkaeTcs
KONMMeKTMBHasi BOMNS HapodoB, BbICTynawWMX cyObekTamu paHHoro npaea. Ero HoOpmbl M MHCTUTYTHI
3aKpennsTCs B pasnUYHbIX MeXOyHapOAHbIX LOroBopax, COrnalleHusix, ycTaBaxX, KOHBEHUUsIX, AeKrnapaumsx,
pokymeHTax OOH. OTn akTbl onpenensitoT B3anmHble npaBa 1 06593aHHOCTM rocy4apcTB - y4aCTHUKOB MUPOBOTO
coobuecTBa, NpYHUMMbI UX B3aMMOOTHOLLUEHWIA, NOBEAEHMNE HA MEXAYHAPOOHOW apeHe.

B mMexayHapoOgHOM nNpaBe COXpaHAEeTCHA AeneHne Ha 4acTHoe um nybnuyHoe. lMocnegHee perynupyet
MMYLLECTBEHHbIE W WHble OTHOLIEHUS MexXady rpaxgaHamMmy W opraHuM3aumsaMu  pasfuyHbIX CTpaH, WUX
npoueccyanbHoe NOMoXeHne, IPUCOUKUMIO, NOPSOOK U YCNOBUSA MPUMEHEHMS K HUM 3akoHogaTenbCcTBa TOro
rocygapcTsa, Ha TeppUTOPMM KOTOPOro OHWM BPEMEHHO MM NOCTOSIHHO HaxogATCs.

HoBas Poccusa npusHana npuopuTteT MeXayHapogHOro npaea Hag BHYTPUrocyaapCTBEHHbIM, OCOBEHHO B
ryMaHuTapHon obnactu (npaeBa 4enoBeka, npaBocyaue, cBoboga NnMYHOCTW, WHGopmauum u T.4.). B
KoHcTuTyummn P® 3anmcaHo, 4TO o0OLENpM3HaHHbIE MPUHLUMMNBI WU HOPMbl  MeEXOyHapogHOro nmnpaea U
MeXayHapoadHble OoroBopbl PO ABNATCA COCTABHOW 4YacTbio €e MpaBoBOW cucTeMbl. Ecnn mexayHapogHbIM
gorosopom P® ycTaHOBREHbl MHblE NpaBuna, Yem MNpegyCMOTPEHHbIE 3aKOHOM, TO MPUMEHSATCS MnpaBuna
MeXayHapogHoro goroeopa (4. 4 cT1. 15).

3ameTum, 4TO MexayHapogHOe MpaBO SABNSAETCS, Kak ckazaHo B KOHCTUTyUMM, COCTaBHOM 4acCTbio
POCCUIACKON MPaBOBOM CUCTEMbI, HO 3TO HE 3HA4yuT, YTO OHO BXOAWUT B cucTtemy npaea P® B kayectBe
camMocToATENbHOM oTpacnu. [la n B NpaBoBY CUCTEMY OHO BKIIOYAETCS HE B NMOMHOM CBOEM 0ObeMe, a Nub B
TOM Mepe, B KaKOWM BbICTYNaeT MCTOYHMKOM MpaBa CTpaHbl U HE NMPOTUBOPEYUT €€ HaLMoHarbHbIM MHTEpPECcaM.
Peub vpeT npexge BCero O TakuMx HOpPMax, KOTOPble HanpaefeHbl Ha noggepXaHuwe mnpasonopsgka u
CcTabunbHOCTM B MMpe.

Poccusa sctynuna B CoeT EBponbl, B3gB npu aTom Ha cebs psag BaxHbiX obs3atenbcTtB. OHa Bce bonee
WHTErpMpyeTcs B MMpOBOE COOBLLECTBO, pa3BuBaeT COTPYOHUYECTBO C APYrMMM rocyaapcTBamu, y4acTByeT B
paspeLleHnn permoHanbHbIX KOHMIUKTOB, BbINOMHAET no maHgaty OOH mupotBopyeckne muccun. Bce aTo
CBUOETENbCTBYET O MPU3HAHMN KOHCTPYKTUBHOTO BIMSIHUS POCCuW Kak BENUKOW AepkaBbl HA MUPOBbLIE Aerna U
6e3onacHOCTb, aKTMBM3aLNM €€ BHELLHEWN MOSTUTUKMN.

C Opyron cTOpOHbI, BO3pOCHia pofib MEeXAyHapO4HOro npaBa M BO BHYTPEHHeW XusHu Poccumn. CerogHs
rpaxgaHe P® moryT B cnydae HapyleHuWs MX NpaB M 3aKOHHbIX MHTEPEecoB obpalaTbCA 3a MOMOLLBHO B
MEeXOYyHapOAHbIE OpraHM3aLumm, eCii